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James  Walton  v.  James  E.  Dore  et  aL,  Appellants. 

Agency:  agbeement  to  buy  judgment:  Consideration.  Mere 
permission  from  a  judgment  debtor  to  a  third  party  to  pur- 
chase the  Judgment  against  him,  without  furnishing  any  money 
therefor,  or  agreeing  to  take  the  judgment  after  the  purchase, 
or  to  pay  anything  for  the  services,  and  such  party's  promise 
to  do  so.  do  not  constitute  such  third  party  an  agent  for  tho 
purchase,  obligating  him  to  transfer  the  Judgment  to  the 
debtor  on  being  reimbursed  the  amount  paid. 

Appeal  from  Howard  District  Court. — Hon.   L.   E.   Fel- 
lows^ Judere. 

Friday,  January  18,  1901. 


NoTB— The  figures  od  the  left  of  the  syllabi  refer  to  corresponding  figures  placed  on 
the  margin  of  the  case  at  the  place  where  the  point  of  the  syllabus  is  decided. 
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Action  in  equity  to  enjoin  the  enforcement  of  a  judg- 
ment against  plaintiff.  From  an  adverse  decree,  defend- 
ants appeal. — Reversed. 

John  MeCook  for  appellants. 

0.  C.  Upton  for  appellee. 

Waterman,  J. — Plaintiff  sets  out  the  loUowmg  state^ 
of  facts  as  constituting  his  cause  of  action:     The  firm  ot 
Dunham,  Buckley  &  Co.  had  a  judgment  against  plaintiff, 
which  had  stood  for  many  years.     In  October,   1897,  he 
employed  defendant  Dore  to  purchase  said  judgment  in  hia. 
(plaintiff's)  interest.     Dore  bought  the  judgment  at  a  dis- 
count, taking  an  assignment  in  his  own  name,  and  then^ 
made  an  assignment  of  it  to  defendant  Stinson.     Stinson 
has  caused  an  execution  to  issue  and  be  levied  on  propertj^ 
of  plaintiff.     This  action  is  brought  to   restrain   the   sale 
under  execution,  and  secure  the  cancellation  of  the  judg- 
ment on  the  payment  to  defendants  of  the  amount  paid  by 
Dore  for  it,  with  reasonable  compensation  for  his  services. 
In  reaching  our  conclusion  we  take  mainly  the  testimony 
of  plaintiff  as  to  what  occurred  between  him  and  defendant 
Dore.     A  few  incidental  matters  to  which  we  refer   are 
undisputed.     Dore,   with  whom   plaintiff  was  wholly   un- 
acquainted, owned  or  had  charge  of  the  collection  of  another 
judgment  against  plaintiff.     Dore  lived  in  St.  Paul,  Minn. 
Plaintiff  was  a  resident  of  Howard  county,  in  this  state. 
Dore  came  to  see  plaintiff,  and,  while  investigating  plain- 
tiff's   financial    condition,    discovered    on    the    records    of 
Howard  county  the  judgment  held  by  Dunham,  Buckley  & 
Co.     Dore  arranged  the  matter  he  came  for,  and  then,  as 
plaintiff  tells  the  story,  this  occurred :     "He  (Dore)  called 
nie  behind  the  stacks,  and  said  he  felt  sorry  for  me,  and 
would  buy  that  (the  judgment  of  Dunham,  Buckley  &  Co.) 
up  as  cheap  as  he  could.     He  thought  he  could  get  it  for  25 
cents  on  the  dollar.     I  told  him  to  go  ahead  and  do  so.     The 
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conversation  was  behind  the  oat  stacks  on  my  farm.     Q. 
You  say  that  he  said  ho  would  buy  it  up  for  you  if  you 
wanted  him  to  ?     A.     Yes,  sir."     Now,  we  shall  accept  this 
statement  of  the  transaction  as  correct.     This  was  in  Sep- 
tember, 1897.     Dore  bought  the  judgment  in  March,  1898. 
Is  it  plaintiff's  property,  subject  only  to  his  reimbursing 
Dore  for  what  he  paid,  and  giving  him  a  reasonable  com- 
pensation for  his  trouble?     Plaintiff  gave  Dore  no  money 
with  which  to  buy  the  judgment     He  did  not,  except  by 
implication,  agree  to  take  it  off  his  hands  when  purchased, 
or  to  pay  anything  for  Dore's  services.     Dore  was  not  even 
to  buy  it  in  plaintiff's  name.     Indeed,  it  must  have  been 
understood  that  he  was  not  to  attempt  doing  so,  for  the  whole 
scheme  would  have  been  thereby  defeated.     The  judgment 
creditors  would  hardly  have  discounted  the  judgment  to  the 
debtor.     To  our  minds,  the  whole  transaction  appears  to  be 
nothing  more  than  a  promise  by  Dore  to  make  a  gift  of 
a  part  of  the  debt  to  plaintiff,  and  such  a  promise  he  was 
not  obliged  to  carry  out.     It  is  thought  by  appellee  that 
Dore  was  the  agent  of  plaintiff.     But  this  position  cannot 
be  sustained.     It  is  manifest  that,  in  treating  with  Dun- 
ham, Buckley  &  Co.,  Dore  was  not  to  appear  as  acting  for 
plaintiff.     The  success  of  the  transaction,  as  the  evidence 
clearly  shows,  was  dependent  on  the  fact  being  kept  secret 
from  the  judgment  creditors  that  plaintiff  had  any  interest 
in  the  purchase  of  the  judgment.     It  is  very  questionable 
whether  the  subject  matter  of  the  alleged  agency  was  lawful, 
but  we  do  not  rest  our  conclusion  on  this  ground.     An 
agent  is  one  who  derives  authority  from  another  to  do  a 
certain  act.     Evans,  Principal  &  Agent,  1.    What  authority 
did  Dore  get  from  plaintiff?     After  the  conversation  with 
plaintiff  to  which  we  have  referred,  what  power  had  Dore 
that  was  not  possessed  by  him  before  that  time  ?     He  always 
had  the  right  to  buy  this  judgment  in  his  own  name  witli 
his  own  money,  nor  was  any  restriction  put  upon  plaintiff 
by  the  creation  of  this  so-called  "agency/'     He  was  still  at 
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liberty  at  any  time  to  step  in  and  pay  Dunham,  Buckley  & 
Co.  the  amount  due  on  the  judgment.  If  Dunham,  Buckley 
&  Co.  had  transferred  the  judgment  to  Dora  in  the  belief 
that  the  purchase  by  him  was  for  plaintiff's  benefit,  and 
intending  that  it  should  be  so,  or  if  plaintiff  had  lost  some 
right  he  possessed  by  placing  the  matter  in  Dore's  hands 
and  relying  upon  his  purchasing  the  judgment,  there  might 
be  some  foundation  for  plaintiff's  case.  But  no  such  facts 
are  to  be  found  here.  Agency  arises  out  of  contract.  We 
have  no  contract  in  this  transaction;  nothing  but  a  naked 
promise  on  Dore's  part,  which  the  law  do?s  not  oblige  him 
to  keep.     The  judgment  must  be  reversed. 


In  re  Estate  of  A.  B.  Devoe,  Deceased,  Carrie  E.  Devoe, 
Appellant,  and  William  Devoe  v.  Lucretia  E. 
Atkinson,  Carrie  E.  Devoe  et  al,^  Carrie  E.  Devok, 
Appellant 

Rescission  by  Destruction  of  Contract:    evidence.     In    a    widow'b 
action  for  her  interest  in  her  husband's  estate,  It  was  proved 

1  that  prior  to  the  marriage  an  antenuptial  contract  was  duly 
executed.  No  such  contract  was  found  complete  after  the  hus- 
band's death,  but  a  paper  was  discovered  containing  most  of 
its  provisions,  from  which  the  final  part  containing  the  signa- 

2  tures  was  missing,  and  which  contained  a  waiver  by  the  wife 
of  all  interest  in  the  husband's  estate  except  as  provided  in  the 
contract.  The  heirs  gave  evidence  tending  to  show  that  another 
complete  contract  had  been  executed,  and  was  in  existence 
shortly  prior  to  the  husband's  death.  The  widow's  evidence 
tended  to  show  thac  only  one  contract  had  been  executed,  and 
she  introduced  the  paper  discovered,  as  evidence  of  rescission 
by  destruction.    The  evidence  of  the  only  witness  for  the  heirs 

>    who  had  read  any  antenuptial  contract,  as  to  the  contents  of 

the  paper  he  saw,  was  not  materially  inconsistent  with  the 

I    terms  of  the  paper  shown.    Held,  that  the  evidence  sustained  a 

finding  that  the  paper  shown  was  part  of  the  only  contract 

made. 
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Same.  In  an  action  by  the  widow  for  her  interest  in  her  husband's 
estate,  the  heirs  pleaded  a  waiver  by  antenuptial  agreement, 
which  the  widow  claimed  had  been  rescinded  and  destroyed 
during  the  marri;tge.  At  the  time  of  the  execution  of  the 
contract,  the  husband,  who  was  inclined  to  be  secretive  as  to 
his  business  affairs,  requested  the  witnesses  to  the  execution 
6  to  say  nothing  about  it,  and  was  much  annoyed  when  the  fact 
leaked  out  later.  Tho  contract  was  not  recorded,  and  the  wife 
joined  in  the  husband's  deeds  during  his  life.  The  evidence 
of  destruction  was  confined  to  a  production  of  part  of  the  con- 
tract with  the  signatures  missing,  and  the  evidence  of  G.  that 
the  husband,  a  few  months  before  his  death,  told  her  that  he 
had  destroyed  the  contract,  giving  as  his  reasons  unsatisfactory 
relations  with  his  children,  for  whose  benefit  the  contract  had 
been  made.  G.'s  evidence  was  corroborated  by  that  of  her 
young  daughter  and  that  of  the  widow.  G.  was  not  shown  to 
have  been  an  intimate  friend  to  whom  suc^  a  disclosure  would 
naturally  have  been  made,  and  the  evidence  as  to  unpleasant 
relations  with  his  children  was  not  satisfactory.  Held,  that 
the  evidence  sustained  a  finding  that  there  had  been  no  rescis- 
sion, since  it  was  not  necessary  or  usual  to  record  such  con- 
tracts, and  the  lack  of  such  record  was  the  reason  of  the  wife's 
joining  in  deeds,  and  the  burden  of  proving  rescission  by 
destruction  by  satisfactory  evidence,  assuming  there  may  be  re- 
cission  by  destruction  or  parol,  lay  on  the  widow,  who  failed 
to  produce  it. 

Contents  of  contract:  Evidence,  A  husband  and  wife  executea 
an  antenuptial  agreement,  but  after  the  husband's  death  all 
that  could  be  found  was  the  first  four  pages,  the  signatures 
being  missing,  which  part  contained  a  full  waiver  by  the  wife 
of  all  interest  in  the  husband's  estate,  including  the  homestead, 
for  a  consideration  which  seemed  full  and  complete.  There  was 
5  some  evidence  that  the  missing  part  contained  some  provision 
for  a  permanent  home  for  the  widow,  but  no  evidence  was 
given  that  the  missing  part  contained  any  provision  affecting 
her  interest  in  the  estate.  Held,  in  an  action  by  the  widow 
for  her  interest  in  the  estate,  that  the  evidence  sustained  a 
finding  that  the  part  produced  contained  substantially  all  the 
provisions  of  such  contract  as  to  such  interest. 

Contract  witk  signatitre  torn  off:     Statute  of  frauds.    Where  a 

husband  and  wife  v  ore  proved  to  have  executed  an  antenuptial 

contract,  and  after  the  death  of  the  husband  all  that  could  be 

4    found  was  the  first  four  pages,  the  signatures  being  missing, 

the  statute  of  frauds,  requiring  such  contracts  to  be  in  writing. 
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and  signed  by  the  parties,  did  not  render  such  part  inadmissi- 
ble in  evidence  to  prove  the  contents  of  the  contract. 

Antenuptial  Contract:  evidence  to  sustain.  A  man  of  73  and  a 
woman  of  27  entered  into  an  antenuptial  contract,  by  which 
the  wife  waived  all  interest  in  the  real  and  personal  estate  of 
her  husband,  which  was  started  to  be  |50,000,  more  or  less,  in 
consideration  of  the  receipt  of  |300  in  cash  and  |200  in  furni- 
7  ture  at  the  husband's  death  and  |300  a  year  during  widowhood. 
The  wife  had  been  a  resident  of  the  neighborhood  for  a  Ions 
time  and  a  domestic  in  her  husband's  family  for  several  years 
prior  to  the  marriage,  and  had  always  been  very  poor.  After 
the  marriage  the  wife  frequently  expressed  her  satisfaction 
with  the  arrangement  by  which  the  property  was  to  go  to  her 
husband's  children,  and  while  she  testified  that  she  never  saw 
the  contract  before  signing,  yet  she  did  not  testify  that  she 
did  not  know  her  husband's  financial  standing.  There  was  no 
evidence  showing  accurately  what  the  husband  was  worth  when 
he  married,  but  five  or  six  years  later  his  estate  fairly 
amounted  to  |120,000.  Held,  that  the  contract  should  be  sus- 
tained, since  the  evidence  warranted  a  finding  that  no  fraud  or 
concealment  had  been  practiced,  and,  in  the  absence  of  fraud 
or  unfairness,  the  parties  will  be  left  where  they  placyed  them- 
selves. 

Appeal  from  Union  District  Court. — IIox.  II.  M.  Towxer, 

Judge. 

Saturday,  Januaby  19,  1901. 

The  appellant,  Carrie  E.  Devoe,  is  the  widow  of  A.  B. 
Devoe,  who  died  intestate  February  26,  1898.  The  appellees 
are  the  children  of  A.  B.  Devoe  by  former  marriages.  In 
August,  1898,  William  E.  Devoe,  one  of  the  appellees 
herein,  brought  an  action  for  the  partition  of  real  estate 
of  w^hich  A.  B.  Devoe,  his  father,  died  seised,  alleging  that 
the  appellant,  Carrie  E.  Devoe,  had  no  interest  therein  ex- 
cept such  as  was  provided  by  an  antenuptial  contract  in 
writing  entered  into  by  her  before  her  marriage  to  his  father. 
In  March,  1899,  Carrie  E.  Devoe  applied  to  the  probate 
court  to  have  her  statutory  interest  in  the  estate  of  her  de- 
ceased husband  set  apart  to  her.     This  was  contested  on 
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the  ground  that  she  had  entered  into  an  antenuptial  agree- 
ment with  her  husband,  in  which  she  waived  her  statutory 
interest  in  his  estate.  To  the  claims  of  the  appellees  in 
both  cases,  based  on  the  antenuptial  contract,  she  pleaded 
fraud  in  procuring  the  same;  that  it  was  unreasonable,  and 
contrary  to  public  policy ;  and  that  it  was  expressly  revoko.l 
and  rescinded,  and  mutually  disregarded  and  abandoned. 
After  the  issues  were  fully  joined  in  both  cases,  they  were 
tried  together.  There  were  judgments  for  the  appellees 
therein,  and  Carrie  E.  Devoe  appeals.  The  cases  are  sub- 
mitted together  on  appeal. — Affirmed. 

D.  W.  Highee  and  llios.  L.  Maxwell  for  appellant. 

R,  M,  La  Follette,  G.  E.  Boe,  and  Sullivan  &  Sullivan 
for  appellees. 

Sherwin,  J. — The  evidence  conclusively  shows  that 
an  antenuptial  contract  in  writing  was  entered  into  by  the 
appellant  and  A.  B.  Devoe,  her  deceased  husband,  and  that 
it  was  drawn  by  his  attorney,  Mr.  J.  H.  Copenhaffer,  and 
signed  by  both  parties  in  his  presence  and  in  the  presence 
of  Mr.  A.  J.  Bivens,  and  that  it  was  witnessed  by  both 

Copenhaffer  and  Bivens,  and  duly  acknowledged  by 
1  the  latter  as  a  notary  public.     No  entire  contract 

bearing  the  signatures  of  the  appellant  and  her  bus- 
band  has  been  discovered,  but  a  few  days  after  his  death  the 
following  written  instrument  was  found  among  his  papers  in 
their  dwelling  house :  "Know  all  men  by  these  presents,  that 
we,  A.  B.  Devoe,  party  of  the  first  part,  of  Creston,  Union 
-coimty,  Iowa,  and  Carrie  Seely,  party  of  the  second  part, 
of  the  said  city  of  Creston,  Union  county,  Iowa,  have,  and 
by  these  presents  do,  and  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid  by  the  parties  to  this  contract  to  each 
other,  and  the  further  consideration  of  a  solemnization  of 
JBL  marriage  between  these  parties,  do  make  and  enter  into 
the  following  contract,  to-wit:  That  whereas,  the  said 
parties  above  set  out  have  mutually  agreed  this  day  to  be- 
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come  husband  and  wife  according  to  law,  and  it  is  hereby 
forever  agreed  by  them  that  each  of  them  is  to  have  the  un- 
trammeled  and  sole  control  of  his  or  her  own  property,  real 
and  personal,  as  though  no  such  marriage  had  taken  place ; 
and  it  is  further  mutually  agreed  by  said  parties  that  neither 
is  to  be  holden  or  made  liable  for  the  debts  or  contracts  of 
the  other,  but  that  each  may  sue  and  be  sued  and  conduct 
his  or  her  own  business  as  thour^h  such  marriage  had  never 
taken  place.    It  is  also  agreed  by  the  parties  that,  in  case  of 
the  death  of  either  without  issue,  his  or  her  property  shall 
descend  and  belong  to  the  heirs  of  the  deceased  only;  but, 
if  there  be  issue  resulting  from  the  said  marriage,  then  in 
that  case^  such  children  shall  be  entitled  to  a  share  equal 
with  the  other  heirs  of  said  A.  B.  Devoe,  share  and  share 
alike.     And  it  is  further  agreed  that  first  party  is  to  main- 
tain said  Carrie  Seely  in  a  decent  and  becoming  manner, 
and  said  provision  shall  also  apply  to  any  children  that  may 
be  bom  during  said  marriage;  provided,  always,  that  the 
said  Carrie  Seely,  party  of  the  second  part,  shall  also  in 
every  way  demean  herself  as  a  dutiful  wife.     It  is  also  fur- 
ther agreed  that,  subject  to  the  conditions  of  this  contract, 
the  said  A.  B.  Devoe,  party  of  the  first  part,  shall  have  the 
right  to  convey  or  dispose  of  his  property,  real  or  personal, 
without  consent  or  concurrence  of  second  party,  and  without 
the  signature  of  second  party,  the  same  as  if  these  parties 
were  unmarried.     And  it  is  further  mutually  understood 
that  at  the  time  of  making  this  contract  the  first  party  is 
73  years  of  age,  and  second  party  is  27  years  of  ago;  that 
first  party  has  7  children  living  from  former  marriages,  and 
is  worth  perhaps,  in  real  and  personal  property,  the  sum  of 
fifty  thousand  dollars,  more  or  less;  and  that  second  party 
has  no  children,  and  is  worth  no  property,  either  real  or  per- 
sonal, nor  has  he  aided  in  the  accumulation  of  first  party's 
property.     And  the  said  second  party,  in  consideration  of 
the  aforesaid,  hereby  agrees  that  she  will  claim  no  right  of 
dower  or  to  one-third  of  his  estate,  either  real  or  personal^ 
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or  homestead  in  or  to  any  property  which  shall  belong  to  the 
estate  of  said  party  of  the  first  part  at  the  time  of  his  de- 
cease, provided  she  shall  survive  him.  And  the  said  j)arty 
of  the  first  part,  in  consideration  of  the  premises  aforesaid, 
hereby  agrees  that,  in  case  that  second  party  shall  survive 
first  party,  said  second  party  shall  be  allowed  and  paid  out 
of  the  estate  of  said  first  party,  by  his  executors  or  heirs,  the 
interest  at  6  per  cent,  per  annum,  payable  simiannually,  upon 
the  sum  of  five  thousand  dollars,  which  shall  be  paid  at  and 
after  the  decease  of  first  party.  First  party  also  agrees  the 
second  party  shall  be  paid  the  further  sum  of  three  hiindred 
dollars  in  cash  by  the  executors  or  heirs  at  his  decease,  and 
that  she  shall  have  the  right  to  select  household  and  kitchea 
furniture  worth  not  to  exceed  two  hundred  dollars  at  the 
date  of  decease.  It  is  further  understood  and  mutually 
agreed  that  the  interest  on  the  five  thousand  dollars  shall 
.cease  at  the  death  of  second  party,  or  at  such  time  as  she 
ceases  to  be  the  widow  of  first  party,  should  she  survive 
him;  and,  in  consideration  of  promises  heretofore  made, 
second  party  accepts  the  same  in  full  of  all  claims  upon 
first  party's  estate  of  every  kind  whatever,  including- 

2  dower  or  homestead  or  any  distributive  "     The  orig- 
inal of  this  instrument  is  before  us.     It  consists  of 

four  pages  of  legal  cap,  written  on  tw^o  unseparated  leaves 
forming  one  sheet  of  paper,  in  the  upper  corner  of  which 
are  paper  fasteners.  The  paper  itself  shows  very  clearly 
that  it  is  not  complete,  but  from  it  and  the  other  evidence, 
the  district  court  found  that  it  was  a  part  of  the  antenuptial 
contract,  and  that  it  shows  substantially  the  provisions 
thereof. 

Appellees  seem  to  have  been  of  the  opinion  on  the  trial 

below  that  another   complete  antenuptial  contract   had   at 

some  time  existed,  but  was  either  secreted  or  destroyed  by 

the  appellant,  and  on  this  theory  they  offered   evi- 

3  dence  tending  to  show  the  existence  of  such  contract- 
some  time  before  the  death  of  A.   B.  Devoe.     The 
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appellant,  on  the  other  hand,  offered  evidence  showing  that 
but  one  such  contract  had  been  executed  by  the  parties,  and, 
while  not  expressly  admitting  that  the  fragment  above  set 
-out  is  a  part  thereof,  she  put  in  evidence  as  tending  to  show 
that  it  had  been  revoked  by  the  destruction  of  a  part  thereof, 
and  this  position  she  supported  by  the  testimony  of  wit- 
nesses.    We  think  there  can  be  no  serious  doubt  that  this 
writing  is  a  part  of  the  completed  contract  made  by  the 
parties,  and  that  only  one  such  contract  was  ever  made.     All 
the  direct  evidence  on  the  subject  shows  that  but  one  con- 
tract was  signed  by  Mr.  Devoe  and  the  appellant,  and  the 
testimony  of  the  only  witness  for  the  appellees  who  claims 
to  have  seen  or  read  an  antenuptial  agreement  between  the 
parties  is  not  so  inconsistent  with  the  terms  of  the  one  before 
us  as  to  raise  serious  doubt  as  to  the  identity  of  the  contract. 
But  the  appellant  contends  that  the  paper  before  us  is 
not  competent  evidence  of  the  agreement,  because  it  is  in- 
complete, and  does  not  bear  the  signatures  of  the  parties 
thereto.    This  is  based  on  the  ground  that  the  statute 
4  of  frauds  requires  such  contracts  to  be  in  writing, 

and  that  parol  evidence  can  in  no  case  be  used  to 
•establish  their  terms.     Ko  case  is  cited  by  coimsel  which 
tends  even  to  support  this  doctrine.     The  cases  of  Vaughn 
V,  Smith,  58  Iowa,  553;  ^Yatts  v.  Cranberry  Co.,  63  Iowa, 
730;  and  Leather  Co.  v.  Porter,  94  Iowa,  117;  only  touch 
the  familiar  rule  relating  to  varying  or  enlarging  written 
contracts  by  parol.     Elwell  v.  Walker^  52  Iowa,  25(>,  men* 
tions  the  subject,  but  does  not  rule  thereon.     The  appellant's 
contention  cannot  be  sustained  by  either  reason  or  author- 
ity.    The  only  purpose  of  evidence  is  to  prove  facts  which 
shall  establish  the  legal  or  equitable  rights  of  suitors;  and, 
while  it  is  a  general  principle,  firmly  established  in  the  in- 
terests of  justice,  that  the  best  evidence  capable  of  produc- 
tion shall  be  required,  this  rule  in  no  way  conflicts  with  the 
admission  of  secondary  evidence  of  a  lost  instrument,  even 
•though  it  be  one  which  the  law  requires  to  be  in  writing;  for, 
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if  the  instrument  were  lost  without  the  fault  of  either  party, 
or  if  it  were  wantonly  destroyed  or  secreted  by  one,  it  would 
be  a  manifest  subversion  of  justice  to  deny  oral  proof  of  its 
-contents  after  satisfactory  proof  of  its  loss  or  destruction. 
This  view  is  well  sustained  by  authority.     Greenleaf  Evi- 
-dencc  (13th  ed.),  sections  84,  86;  13  Am.  &  Eng.  Enc.  Law, 
1110;  Davis  v,  Strohm,  17  Iowa,  421.     And  see  Posiel  v. 
Palmer,  71  Iowa,  157.     And  in  the  following  cases  parol 
evidence  of  the  terms-  of  lost  antenuptial  contracts  was  ad- 
mitted:   McNutt  V.  McNutt,  116  Ind.  645  (19  IST.  E.  Rep. 
115,  2  L.  R.  A.  372)  ;  Wilson  v.  Holt,  83  Ala.  528  (3  South.. 
Rep.  321,  3  Am.  St.  Rep.  768) ;  West  v.  Walker,  77  Wis. 
557  (46  K  W.  Rep.  819)  ;  Spencer  v.  Boardman,  118  111. 
553  (9  X.  E.  Rep.  330)  ;  Tayloe  v.  liiggs,  1  Pet.  591  (7  L. 
Ed.    275   the   ruling   in  this   case  was   later   approved   in 
De  Lane  v.  Moore,  14  How.  253  (14  L.  Ed.  409).     This 
question  is  involved  in  this  case  only  so  far  as  the  contents 
of  the  missing  part  of  the  contract  are  concerned,  for,  as 
we  have  seen,  the  making  and  signing  of  a  contract  are  con- 
ceded by  all  parties.     The  instrument  before  us  contains 
in  itself  a  full  and  complete  waiver  of  all  statutory  interest 
in  the  real  and  personal  estate  of  the  deceased,  inchiding 
the  homestead ;  and  the  consideration  named  therefor  seems 
also  to  be  full  and  complete.    There  is  evidence  tend- 
5  ing  to  show  that  the  missing  part  of  the  contract 

contained  some  provision  for  a  permanent  home  for 
the  appellant  after  her  husband's  death,  but  nothing  is 
shown  which  we  think  indicates  any  other  conditions  as  to 
the  widow's  statutory  interest.  Hence  we  think  the  instru- 
ment before  us  must  be  held  to  contain  substantially  all  the 
conditions  affecting  her  interest  in  her  husband's  estate.  In 
fact,  she  does  not  herself  say  anything  to  the  contrary,  nor 
does  any  witness  for  her  testify  to  any  facts  which  make  this 
conclusion  doubtful. 

Appellant  urges  that  the  antenuptial  contract  was  re- 
ficinded  during  the  lifetime  of  A.  B.  Uevoe,  and  in  support 
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thereof  calls  attention  to  the  proven  facts  that  it  was  never 
recorded;  that  she  signed  deeds  conveying  property; 
that  genuine  affection  existed  between  the  husband  and 
wife,  and  that  Mr.  Devoe  was  "to  a  great  extent  alienated 
from  his  adult  children  by  reason  of  their  mistreatment  of 
him  and  appellant;"  and  finally,  because  the  deceased  him- 
self destroyed  the  contract  after  his  marriage.  When  the 
contract  was  executed,  Mr.  Devoe  expressly  requested  that 
the  witness  Bivens  make  no  disclosure  of  the  fact.  Some 
two  or  three  weeks  thereafter  Mr.  Uevoe  called  upon  ilr. 
•  Bivens,  and  complained  bitterly  because  the  transaction  had 
in  some  way  became  known  to  the  public.  It  w^as  not  neces- 
sary to  record  the  contract  to  give  it  validity,  nor  is  it  usual 
for  the  contracting  parties  in  such  cases  to  take  the  public 
into  their  confidence  by  giving  it  the  details  of  marriage 
settlements.  So  we  see  no  force  in  this  claim  of  the  appel- 
lant. That  the  contract  was  not  recorded  is  the  best  reason 
that  can  be  given  for  the  wife's  joining  in  deeds.  The  evi- 
dence does  not  support  the  claim  that  the  children  were 
alienated  from  their  father.  And  the  law  presumes  the 
affection  between  husband  and  wife  to  have  existed  when 
they  entered  into  the  solemn  engagement  of  marriage.  Was 
tlJ?  contract  rescinded  ?  If  rescinded  at  all,  it  was  by  its 
•destruction  in  whole  or  in  part.  Aside  from  the  circum- 
stances which  the  appellant  contends  support  this  claim, 
there  is  the  testimony  of  Mrs.  Graham  that  Mr.  Devoe  told 
her  in  the  fall  of  1897  that  he  had  destroyed  the  contract, 
and  that  of  her  young  daughter  and  ^Irs.  Devoe,  corrobora- 
tive of  the  conversation  related.  On  the  other  hand,  the  rec- 
ord conchisively  shows  Mr.  Devoe  to  have  been  unusually  se- 
cretive as  to  his  business  and  domestic  affairs  and  that  neither 
he  nor  his  wife  were  on  terms  of  unusual  intimacy  with 
Mrs.  Graham.  It  is  not  at  all  probable  that  Mr.  Devoe  would 
acquaint  Mrs.  Graham  in  the  casual  call  at  her  house  with 
the  detiiils  of  his  business  and  the  destruction  of  the  con- 
tract, and  give,  as  it  is  claimed  he  did,  his  reasons  therefor^ 
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This  seems  the  more  improbable  because  the  reasons  claime<l 
to  have  been  given  find  so  little  support  in  the  record,  if, 
indeed,  it  may  be  said  they  have  any.  Again,  it  is  almost 
conclusively  shown  by  the  statements  of  the  appellant  her- 
self that  the  contract  could  not  have  been  destroyed  at  the 
time  of  the  conversation  which  Mrs.  Graham  recites,  and 
there  are  many  strong  facts  and  circumstances  before  us 
supporting  the  conclusion  we  reach  that  the  contract  was  not 
destroyed  by  Mr.  Devoe.  It  was  an  instrument  which  had 
been  carefully  prepared  under  his  direction,  evidently  after 
mature  deliberation.  It  was  unusually  full  and  complete, 
and  gave  substantial  reasons  for  its  execution.  It  was  a 
contract  made  for  the  benefit  of  his  sons  and  daughters  by 
previous  marriages,  all  of  whom  were  at  the  time  adults, 
and  may  be  presumed  to  have  materially  assisted  in  the 
accumulation  of  his  property.  There  is  no  substantial  evi- 
dence that  his  relations  with  these  children  had  changed 
after  his  marriage  to  the  appellant  except  as  to  the  son  Wil- 
liam, and  as  to  him  it  is  not  at  all  satisfactory.  If  this  con- 
tract might  be  rescinded  by  its  destruction  or  by  parol, — a 
question  which  we  do  not  decifle, — the  burden  rests  upon 
the  appellant  to  prove  such  rescission  by  satisfactory  evi- 
dence, and  this  she  has  failed  to  do. 

It  is  contended  that  the  contract  is  so  unfair  and  un- 
reasonable, and  contains  in  itself  such  a  gross  misrepresen- 
tation as  to  the  amount  of  the  decedent's  property,  that  it 
should  not  be  upheld.     An  engagement  of  marriage 
7  creates  a  sacred   and   confidential   relation   between 

the  parties,  second  only  to  that  of  marriage  itself, 
and  demands  the  highest  degree  of  morality  and  fairness  on 
the  part  of  both  contracting  parties.  But,  giving  to  this 
principle  its  fullest  meaning,  it  does  not  follow  that  courts 
should  make  contracts  for  the  parties,  nor  disregard  those 
which  they  have  themselves  solemnly  entered  into,  unless  it 
shall  be  satisfactorily  proven  that  fraud  has  been  practiced 
on  an  innocent  party.     And  in  determining  this  important. 
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and  in  tluB  case  controlling,  question,  it  is  of  vital  import- 
ance  to  consider  the  facts  and  drcnmstances  snrroanding 
each  party  at  the  time  of  making  the  ocmtract,  for  this  is  one 
of  the  surest  means  of  arriving  at  the  mutual  intent.  Be- 
fore contracting  with  the  appellant,  A.  B.  Devoe  had  been 
thrice  married,  and  had  six  living  children,  all  of  whom 
were  married,  and  living  in  different  localities.  At  the 
time  of  making  the  contract,  and  at  the  time  of  his  mai^ 
riage  to  the  appellant,  he  was  73  and  she  was  27  year  old. 
For  three  or  four  years  immediately  before  this  time  she 
had  l>een  a  domestic  in  his  family,  receiving,  it  is  to  be  pre- 
Hunieii,  only  a  domestic's  wages.  In  fact,  it  is  clearly  shown 
that  her  whole  life  up  to  the  time  of  her  marriage  had  l)een 
one  of  unremitted  toil,  and  to  some  extent,  at  least,  of  priva- 
tion. Nothing  is  shown  as  to  her  father,  but  her  mother  is 
shown  to  have  been,  at  times,  at  least,  supported  by  charity. 
Appellant  had  been  a  residen  of  Creston  for  some  time  be- 
fore engaging  in  the  service  of  A.  B.  Devoe.  Just  how  long 
does  not  appear,  but  her  residence  there  and  in  his  family  was 
sufficiently  long  to  acquaint  her  in  a  general  way,  at  least, 
with  the  fact  that  he  was  a  rich  man.  The  contract  give? 
her  an  annual  income  from  $5,000,  in  addition  to  the  sum 
of  $300  in  cash  and  $200  in  value  of  the  household  and 
kitchen  furniture.  In  view  of  the  statement  in  the  contract 
th^t  he  was  worth  $50,000,  more  or  less,  it  is  very  clear  that 
appellant  was  entirely  satisfied  to  relinquish  her  possible  iii- 
is  far  from  the  assertion  of  no  knowledge  as  to  his  financial 
and  marriage  would  bring  to  her.  Nor  does  she  testify  that 
she  (lid  not  know  at  the  time  of  signing  the  contract  the  exact 
amount  of  his  estate.  She  does  say  that  she  had  seen  the  con- 
tract, and  did  not  know  its  contents,  before  signing;  but  this 
is  far  from  the  assertion  of  no  knowledge  as  to  his  financial 
condition.  The  law  will  not  presume  fraud  and  misrepre- 
sentation. On  the  contrary,  the  presumption  as  to  dealings 
between  parties  sustaining  the  close  relations  of  fiancee  is 
that  of  utmost  good  faith,  unless  something  appears  in  the 
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contract  itself  rebutting  such  conclusion.  We  cannot  pre- 
sume, then,  that  she  did  not  have  knowledge  on  this  matter 
aside  ffom  that  contained  in  the  instrument,  and  her  silence 
on  the  subject  may  well  raise  a  strong  presimiption  tliat  she 
(5id.  Again,  it  is  not  sho^vn  certainly  what  the  estate  of  the 
deceased  was  at  the  time  the  contract  was  made.  The  evi- 
dence fairly  shows,  however,  that  it  would  approximate 
$120,000  about  5^  years  thereafter.  There  was  about  $50,- 
000  of  personalty  when  invoiced,  and  real  estate  consisting 
of  business  houses  and  other  property  in  Creston  and  else- 
where which  the  deceased  owned  at  the  time  of  his  marriage 
to  the  appellant.  It  will  also  be  noticed  that  the  contract- 
does  not  fix  the  value  absolutely ;  it  says  $60,000  more  or  less,, 
indicating  that  neither  party  thought  it  necessary  to  give 
the  exact  figures  in  the  contract  As  we  read  the  record,  the 
conclusion  forces  itself  upon  us  that  the  appellant  had  full 
information  as  to  the  estate  of  her  prospective  husband,  and 
that  she  willingly  entered  into  the  contract  with  the  thought 
that  she  was  well  and  suitably  provided  for;  and  this  conclu- 
sion is  in  perfect  harmony  with  her  own  statements  to  differ- 
ent parties  during  her  husband's  life.  She  knew  that  ho- 
wanted  his  estate  to  go  to  the  children,  and  frequently  ex- 
pressed her  satisfaction  with  that  arrangement,  and  with  the 
provisions  that  had  been  agreed  upon  for  herself.  "No  fraud 
or  concealment  appears,  and,  if  it  be  conceded  that  this  case 
falls  within  the  rule  announced  in  Fisher  v.  Koontz,  110 
Iowa,  498,  that  the  burden  in  cast  upon  the  appellee  to  show 
that  the  contract  was  fairly  procured,  we  think  the  burden 
has  been  successfully  borne,  and  that  the  contract  should  bo 
sustained.  That  the  parties  should  be  left  where  they  placed 
themselves,  in  the  absence  of  fraud  or  unfair  dealing,  is  well 
setitled,  not  only  in  this  state,  but  elsewhere.  Peet  v,  Peet,. 
81  Iowa,  172;  Mahaffy  i\  Mahaffy,  63  Iowa,  55;  DHson  r. 
Ditson,  85  Iowa,  276;  Fisher  v.  Koontz,  110  Iowa,  498; 
Smith's  Appeal  115  Pa.  St.  319  (8  Atl.  Kep.  582); 
Thompson  v.  0 shorn,  111  Mich.  470  (69  N.  W.  Rep.  730)  ;: 
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McNuH  V.  McNutt,  116  Ind.  545  (19  X.  E.  Rep.  115,  2  L. 
R.  A.  372)  ;  In  re  KesJers  Estate,  143  Pa.  St.  386  (22  All. 
Rep.  893,  24  Am.  St.  Rep.  557,  13  L.  R.  A.  581;  West  v. 
Walker,  77  Wis.  557  (48  X.  W.  Rep.  819)  ;  ^aill  i\  Maurcr 
25  M(l.  532;  Forwood  v.  Forwood,  86  Ky.  114  (5  S.  W. 
Rep.  361  ;  SiiUerj  v.  Folger,  14  Ohio,  610.  As  our  views 
require  an  affiruiaiiee  of  the  two  cases  on  their  merits,  we  do 
not  further  notice  the  motion  to  dismiss  the  appeals.  The 
-cases  are  both  afiirmed. 


J.  R.  BowsiiER  V.  Chicago,  Burlington  &  Quincy  Rail- 
liloM  KOAD  Company,  Appellant. 


Ejectment  of  Passenger:  failure  to  buy  ticket:  Excuse  for. 
Where  a  passenger  made  no  effort  to  get  a  ticket  at  a  certain 
Junction,  not  knowing  there  was  a  ticket  office  there,  he  was 
not  precluded  thereby  from  urging  that  the  time  was  short, 
1  and  during  most  of  it  the  way  to  the  office  was  obstructed,  and 
the  agent  was  engaged  In  transferring  mail,  etc.,  as  an  excuse 
to  the  conductor  for  not  having  a  ticket;  and  a  Judgment  for 
the  passenger.  In  an  action  for  ejection,  will  not  be  dlsturbea 
because  of  a  refusal  to  Instruct  that  he  was  so  precluded. 

Measure  of  damages:     Services  of  doctor.     In  an  action  for  Injuries 
1     sustained  by  reason  of  a  passenger's  ejection  from  a  train,  the 
amount  paid  a  doctor  for  services  was  not  a  measure  of  dam- 
ager,  but  the  reasonable  value  of  the  services  rendered. 

Evidence.    Where,  In   an  action  for  Injuries  to  a  passenger   sus- 
3    talned  by  reason  of  ejection  from  a  train,  where  there  was  n/^ 
evidence  of  the  reasonable  value  of  a  doctor's  services  rendered 
to  the  passenger,  he  could  not  recover  for  such  services. 

Cross-Examination.     Where  evidence   prejudicial   to  the  opposing 
5    party  had  no  reference  to  any  matter  called  out  on  direct  exam- 
tlon,    it  was   error   to   overrule    objections    thereto   on    cross- 
examination. 

.Rule  Applied.    It  appearing  by  the  conductor  that  a  passenger  was 

ejected  for  failure  to  pay  ten  cents  extra  fare  on  failure  to 

:5    buy  a  ticket,  it  was  error  to  permit  testimony  as  to  whether 
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he  hafi  not  carried  others  without  exacting  such  payment;  and 
that  another  was  injured  by  passing  under  a  plank  used  to 
transfer  baggage  and  mail. 

Instructions:  singling  out  phases  of  case.  Where,  in  an  aqtion 
for  ejection  from  a  car,  a  number  of  disinterested  witnesses 
gave  contradictory  testimony,  and  different  from  that  of  the 

6  passenger,  as  to  what  occurred  between  the  passenger  and  the 
conductor,  it  was  not  error  to  instruct  the  Jury  to  consider 
the  probability  or  improbability  of  sucn  testimony,  as  singling 
out  this  phase  of  the  case  to  defendant's  prejudice. 

Amended  Abstract:     repetition:     Costs.     The  costs  of  an  amended 

7  abstract  should  not  be  charged  to  the  party  filing  it  merely 
because  it  contains  more  repetition  than  is  really  necessary. 

Remittitur.    Appellee  can  avoid  reversal  for  an  improper  recovery 
4    by  remitting  its  amount  by  offer  made  in  this  court. 

Appeal  from  Decatur  District  Court. — IIox.  W.  H.  Ted- 
ford,  Judge. 

Saturday,  January  19,  1901. 

Action  to  recover  damages  for  an  allv?ged  wrongful 
ejection  of  the  plaintiff  from  one  of  the  defendant's  passen- 
ger trains  for  the  reason  that  the  plaintiff,  not  having  pro- 
cured a  passage  ticket,  refused  to  pay  the  10  cents  in  addi- 
tion to  the  usual  fare  demanded  by  the  defendant's  con- 
ductor. Plaintiff  alleges  reasons,  as  will  hereafter  appear, 
'why  he  had  not  procured  a  ticket,  and  that  he  made  said 
reasons  know^n  to  the  conductor,  and  that,  nothwithstanding 
said  reasons,  w^hich  were  sufficient,  he  was  wrongfully  ejected 
from  the  train,  and  with  unnecessary  force  and  violence,  to 
his  damage  $1,982,  which  he  asks  to  recover.  Defendant 
answered,  denying  generally,  and,  upon  trial  had,  verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff  for 
$405.     Defendant  appeals. — Reversed, 

Harvey  &  Parrish  for  appellant. 

Hoffman  &  McVey  for  appellee. 
Vol  113  la— 2 
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Given,  C.  J. — ^I.  Section  2077  of  the  Code  provides 
as  follows :  "A  charge  of  ten  cents  may  be  added  to  the  fare 
of  any  passenger  when  the  same  is  paid  upon  the  cars,  if  a 
ticket  might  have  been  procured  within  a  reasonable  time 
before  the  departure  of  the  train."  Plaintiff  has  the  burden 
of  alleging  such  ultimate  facts  as  show  that  he  could  not  have 
procured  a  ticket  within  a  reasonable  time  before  the  de- 
parture of  the  train  upon  which  he  took  passage.  All  ulti- 
mate facts  alleged  and  necessary  to  be  noticed  in  considering 
the  questions  presented  are  these:  Defendant  is  a  carrier 
of  passengers  on  ias  railways,  one  of  which  runs  south 
through  the  town  of  Leon  to  and  beyond  Bethany  Junction, 
and  another  through  Bethany  Junction  west  to  and  beyond 
the  town  of  Lamoni.  On  the  9th  day  of  March, 
1  1897,  the  plaintiff,  desiring  to  go  from  Leon  to  La- 

moni by  way  of  Bethany  Junction,  got  on  board  of 
one  of  defendant's  passenger  trains  without  a  ticket,  at  a 
stopping  place  in  Leon,  where  no  tickets  were  on  sale.  While 
this  train  stopped  at  the  regular  station  in  Leon,  he  applied 
to  the  agent  there  for  a  ticket,  but  was  told  that  there  was  not 
time  for  him  to  procure  one,  and  that  he  could  pay  the  same 
fare  on  the  train.  Plaintiff  paid  the  usual  fare  to  the  junc- 
tion, and  on  arriving  there  went  on  board  the  passenger  train 
bound  for  Lamoni  and  beyond,  without  procuring  a  ticket. 
When  defendant's  conductor  called  on  plaintiff  for  his  fare, 
plaintiff  gave  him  10  cents,  the  regular  fare  being  8  cents, 
whereupon  the  conductor  insisted  upon  his  paying  the  10 
cents  additional  because  he  had  not  procured  a  ticket;  and 
the  plaintiff  refusing  to  do  so,  the  conductor  caused  him  to 
be  ejected  from  the  train  before  reaching  Lamoni.  The 
most,  if  not  the  only,  material  conflict  in  the  evidence  is  as 
to  the  reasons  plaintiff  gave  the  conductor  why  he  had  not 
procured  a  ticket,  the  force  used  in  ejecting  him  from  the 
train,  and  the  amount  of  damage  sustained.  There  was  a 
ticket  office  and  agent  at  the  junction,  and  it  is  questioned 
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whether,  under  the  circumstances  proven,  "a  ticket  might 
have  been  procured  within  a  reasonable  time  before  the  de- 
parture of  the  train  for  Lamoni^^  by  the  plaintiff.  Plain- 
tiff alleges  as  reasons  for  not  procuring  a  ticket  in  substance 
a^  follows:  That  Le  had  previously  beer,  permitted  to  travel 
from  Leon  to  Laraoni  and  to  other  points  on  defendant's 
roads  without  procuring  a  ticket  and  without  paying  extra. 
That  others  had  been  permitted  to  do  so,  and  that  he  had  no 
notice  of  any  change.  That  he  had  been  told  by  the  agent 
at  Leon  that  he  had  not  time  to  sell  him  a  ticket;  that  he 
could  pay  on  the  train  without  extra  charge;  and  that,  rely- 
ing thereon,  and  on  the  former  custom,  he  went  on  said 
train.  That  plaintiff  was  not  made  acquainted  with  the  fact 
that  passengers  must  have  tickets,  nor  that  he  would  be  re- 
quired to  pay  an  additional  10  cents  if  he  did  not.  That 
defendant  did  not  at  that  time  maintain  a  sufficient  and  con- 
venient place  for  passengers  to  change  trains  or  procure 
tickets  at  said  junction,  for  that  the  trains  were  stopped  a 
considerable  distance  apart.  That  the  time  between  the 
arrival  of  the  train  from  Leon  and  the  departure  of  the 
train  for  Lamoni  was  brief.  That  the  location  of  the  ticket 
oflSce  was  obscured  by  another  building.  That  the  way  to 
the  ticket  office  was  obscured  by  planks  used  in  transferring 
mail  and  baggage  from  each  train  to  the  other,  and  that  the 
ticket  agent  was  required  to  assist  in  the  transfer  of  mail 
and  baggage,  so  that  there  was  no  opportunity  of  procuring 
a  ticket  from  him  within  a  reasonable  time  before  the  de- 
parture of  the  train  for  Lamoni.  The  court  instructed  to 
the  effect  that  the  assurance  of  the  agent  at  Leon  did  not  en- 
title the  plaintiff  to  be  carried  from  the  junction  to  Lamoni 
at  the  ticket  rate  without  a  ticket,  and  the  case  was  sub- 
mitted upon  the  question  whether,  under  all  the  facts  and 
circumstances,  plaintiff  should  have  procured  a  ticket  at  the 
junction. 

II.     Defendant  quotes  the  plaintiff  as  testifying,   "I 
wasn't  trying  to  get  a  ticket,  as  I  didn't  know  there  was  any 
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ticket  office  there,"  and  insiBte  that  plaintiff  cannot  com- 
plain that  the  alleged  conditiona  prevented  him  from 
2  doing  what  he  never  attempted  to  do,  and  that,  there- 

fore, the  court  erred*  in  refusing  defendant's  second 
instruction  asked.  The  plaintiff  did  not  give  as  his  only 
reason  for  not  procuring  a  ticket  that  he  did  not  know  them 
was  a  ticket  office  at  the  junction.  He  testified  tliat  when 
the  St.  Joe  train  pulled  away,  the  plank  on  that  side  was 
pulled  up,  and  there  was  nothing  to  hinder  getting  a  ticket. 
He  says:  "I  knew  the  plank  was  down  after  the  train  left, 
and  that  I  would  have  had  whatever  time  there  was  between 
the  time  the  St.  Joe  train  pulled  out  and  the  Grant  City 
train  pulled  out — about  two  minutes — to  get  a  ticket^  if  I 
had  known  there  was  a  place  there  to  buy  tickets-  bu:  I 
wouldn't  have  taken  the  chances,  as  a  man  might  have  got 
left;  and  I  wasn't  trying  to  get  a  ticket,  as  I  didn't  know 
there  was  any  ticket  office  there."  The  presence  of  the  ob- 
strnetion  (the  plank),  lack  of  time  after  it  was  removed,  and 
the  engagements  of  the  ticket  agent  are  relied  upo©  a«  rea- 
sons for  not  trying  to  and  not  procuring  a  tijcket  Th^a^c  was 
no  error  in  refusing  the  instruction  asked. 

IIT.  The  jury  foimd  specially  that  plaintiff  gave  to 
the  conductor  as  a  reason  for  his  refusal  to  pay  the  extra  10 
cents  that  he  did  not  know  that  defendant  had  a  ticket  office 
at  said  junction,  that  he  had  no  time  to  procure  a  lidkeL,  and 
that  it  would  not  have  been  safe  for  him  lo  have  attempted 
to  procure  a  ticket.  Defendant  concedes  that  the  evidence 
was  conflicting  on  these  points,  but  insists  that  the  findingB 
are  not  warranted  by  the  evidence,  and  that  they  show  pas- 
sion and  prejudice.  These  findiiTgs  have  such  support  in  the 
evidence  that  we  should  not  disturb  the  verdict  on  this 
ground. 

IV.     Plaintiff   claims   as   one   item   of   damage^    '^for 
medicine  and  doctor's  bill,  $50."    The  court,  in  slating  tha 
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issues,  said  that  the  plaintiff  claimed  "that  he  had  to  pay  out 
a  doctor's  bill  by  reason  of  said  injury  to  the  amount 

3  of  $50/'  and  instructed  that,  if  plaintiff  was  entitled 
to  recover,  he  should  be  allowed  for  "doctor's  bill 

paid  because  of  such  injury."  Defendant  insists,  and  cor- 
rectly  so,  that  it  is  the  reasonable  value  of  the  services  that 
is  the  measure  of  recovery,  not  the  amount  charged  nor  the 
amount  paid,  and  that  there  is  no  evidence  as  to  the  reason- 
able value  of  the  services  claimed  for.  There  is  no  evidence 
either  of  payment  or  reasonable  value.  It  is  held  in  some 
cases  that  evidence  of  the  amount  actually  paid  for  such 
.  services  may  be  considered  as  some  evidence  of  the  value. 
See  Colwell  i\  Raihcay  Co.,  57  Hun,  452   (10  ^^. 

4  Y.   Supp.   ^i^Q).     The  instruction   is  erroneous,  not 
only  because  it  submitted  a  wrong  measure  of  recov- , 

ery,  but  because  there  is  no  evidence  of  payment.  To  obvi- 
ate this  error,  plaintiff  files  in  this  court  an  offer  to  remit 
$50  from  the  judgment.  That  this  may  be  done,  see  notes 
to  section  4139,  Code,  under  "Remitting  Excess  and  Final 
Judgment  in  the  Supreme  Court  for  Balance;"  but,  as  we 
find  other  grounds  for  reversal,  we  may  not  atfirm  upon  the 
judgment  being  thus  modified. 

V.  The  conductor  was  called  and  examined  by  the  de- 
fendant, and  on  cross-examination  was  asked  if  he  had  not, 
in  the  year  1897,  carried  J.  H.  McVey  from  Bethany  Junc- 
tion to  Lamoni  at  least  twenty-five  times,  to  which  defend- 
ant's objection  as  immaterial  and  not  proper  cross-examina- 
tion was  overruled.  The  witness  answered,  "I  don't  thin!: 
I  have  carried  him  that  many  times  without  his  pay- 

5  ing   train   fare."      He   was    asked    if   he   had    ever 
demanded  10  cents  extra  from  W.  H.  Spurrier  pri<  r 

to  March  9,  1897,  which  was  objected  to  for  the  same  reason, 
the  objection  overruled,  and  the  witness  answered  to  tlio 
effect  that  he  always  demanded  the  10  cents  extra,  unless 
the  company  was  to  blame  for  the  passengers  not  having  a 
ticket.  This  evidence  was  not  as  to  any  matter  called  out  on 
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the  examination  of  this  witness  in  chief,  and  was,  therefore, 
not  proper  cross-examination.  We  think  the  objections  should 
have  been  sustained.  See  Sherman  v.  Railroad  Co,,  40 
Iowa,  45 ;  Stone  v.  Railroad  Co,,  47  Iowa,  83.  The  same  is 
true  as  to  the  cross-examination  of  this  witness  as  to  one 
Bradley  having  been  injured  by  passing  under  the  gang 
plank  used  in  transferring  mail  and  baggage.  This  evi- 
dence was  manifestly  prejudicial  to  the  appellant. 

VI.  Complaint  is  made  of  the  sixteenth  instruction; 
especially  the  following  paragraph  thereof:     "You  may  con- 
sider the  probability  or  improbability  of  the  testi- 

6  mony  of  the  witnesses  who  have  no  interest  in  the 
matter,  remembering  just  what  was  said  between  the 

conductor  and  the  plaintiff  just  prior  to  the  ejection."  The 
complaint  is  not  that  this  is  an  erroneous  statement  of  the 
law,  but  that  it  improperly  singled  out  this  phase  of  the  case 
to  the  defendant's  prejudice.  The  instruction  fully  and 
fairly  presented  the  rules  for  weighing  the  evidence.  It  is 
contended  that,  as  a  number  of  disinterested  witnesses  gave 
testimony  different  from  that  of  the  plaintiff  as  to  whit 
occurred  between  the  plaintiff  and  the  conductor,  this  part 
of  the  instruction  was  prejudicial.  We  think,  in  view  of  the 
contradictions,  it  was  called  for,  and  proper.  I  is  claimed 
that  "the  instructions  as  a  whole  were  too  verbose,  discurs- 
ive, and  contradictory,  and  calculated  to  mislead  the  jury.'' 
This  criticism  is  not  supported  by  an  examination  of  the 
instructions.  Complaint  is  also  made  of  the  conduct  of 
counsel  for  plaintiff  in  the  closing  argument.  Whatever 
prejudice  might  have  arisen  from  that  argument  was  fully 
obviated  by  the  timely  caution  and  instruction  of  the  court 
in  the  charge. 

VII.  Plaintiff  filed  an  amendment  to  the  abstract, 
consisting  of  seventy-six  pages.  Defendant  insists  that  it 
consists  largely  of  repetitions,  that  it  was  unnecessary,  and 

that  the  costs  thereof  should  be  charged  to  the  plain- 

7  tiff.     There  is  more  repetition  than  is  really  neces- 
sary, but  upon  the  whole,  we  think  the  amended 
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abstract  was  proper  to  be  made,  and  that  the  costs  thereof 
should  follow  the  costs  of  the  suit.  For  the  reasons  above 
state,  the  judgment  of  the  district  court  is  reversed. 


144 


W.  H.   H.  Garrett^  Petitioner,  v.   Charles  A.   Bishop,      

Judge.  !»  iwj 

lis     23 
126    84S 

Mulct  Law:  "SINGLE  BOOM'*  DEFINED.  A  large  room  divided  by  a  '.^  ^al 
partition,  so  as  to  make  a  small  storeroom  off  the  bar  room,  137  Mol 
1  in  which  are  kept  articles  to  be  served  for  lunches  to  customers  \m 
of  the  bar  room,  does  not  comply  with  Acts  Twenty-fifth 
Greneral  Assembly,  chapter  62,  section  17,  paragraph  3,  pro- 
viding that  the  business  of  selling  liquors  shall  be  carried  on 
in  a  single  room. 

Same.    The  use  of  the  oellar,  which  had  an  entrance  from  the  street, 

1  for  storing  beer,  in  connection  with  the  bar  room,  was  a  viola- 
tion of  such  law. 

Appeal:  attorney  fee:  Not  granted  on  certiorari  from  discharge 
for  contempt.  On  certiorari  brought  to  test  the  legality  of  an 
order  discharging  a  defendant,  and  adjudging  him  not  guilty  of 
contempt   in   violating  an   injunction   against   selling   liquors, 

2  plaintiff's  motion  to  tax  his  attorney  fees  and  costs  could  not  be 
passed  on,  where  no  judgment  had  been  rendered,  and  the 
defendant  was  not  before  the  appella»te  court. 

Saturday,  January  19,  1901. 

This  is  a  certiorari  proceeding  brought  to  test  the  le- 
gality  of  an  order  discharging  one  George  Conradi,  and 
adjudging  him  not  guilty  of  contempt  in  violating  an  in- 
junction. — Annulled. 

F,  S,  Dunshee  for  piaintiff. 
J.  L,  Conrad  for  defendant. 

Waterman,  J. — The  facts  are  all  stipulated.  It  ap- 
pears that  Conradi  had  been  enjoined  from  selling,  or  keep- 
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ing  for  sale,  any  intoxicating  liquors  within  the  Ninth 
judicial  district.  He  again  engaged  in  business,  claiming 
the  protecticm  of  the  mulct  law.  Information  was  filed  by 
plaintiff,  charging  him  with  contempt  in  violating  the  injunc- 
tion. It  is  conceded  that  Conradi  is  protected  by  the  provi- 
sions of  the  mulct  law  (chapter  62,  Acts  Twenty-fifth  Gen- 
eral Assembly),  unless  because  of  the  following  facts,  which 
appear  in  the  stipulation ;  and  the  question  submitted  is,  do 
these  facts  deprive  him  of  legal  protection  in  his 

1  business?      Conrad i's  business  was  carried  on  in  a 
large  room,  which  was  divided  by  a  partition,  so  as 

to  make  a  small  storeroom  opening  off  from  the  barroom. 
He  sold  no  liquors  in  this  storeroom,  but  de  did  use  it  in  con^ 
nection  with  his  saloon,  keeping  therein  the  articles  to  be 
served  for  lunches  to  customers  of  his  bar.  The  maintaining 
of  this  second  room  in  connection  with  the  saloon  was  a  vio- 
lation of  the  third  paragraph  of  section  17  of  said  act.  State 
V,  Bussamus,  108  Iowa,  11.  So,  likewise,  was  the  fact  that 
he  used  the  cellar,  which  had  an  entrance  fromthe  street,, 
for  storing  beer.    Powers  v,  Klatt,  111  Iowa,  357. 

Furthermore,  it  is  insisted  by  plaintiff  that  the  voters^ 
statement  of  consent  under  which  Conradi  was  selling  was 
not  suflScient,  in  that  it  was  not  in  compliance  with  the  law. 
The  statement  of  consent  is  the  same  as  was  involved  in  the 
case  of  West  v.  Bishop,  110  Iowa,  410,  and  the  objections 
now  made  are  identical  with  those  urged  in  that  case.  We 
there  held  the  statement  insufficient,  and,  following  that 
case,  our  holding  now  must  be  the  same. 

Our  conclusion  upon  the  record  presented  is  that  C-on- 
radi  was  guilty  of  contempt,  and  should  have  been  so  ad- 
judged.    Plaintiff's  motion  to  tax  his  attorney's  fees 

2  in  this  court  cannot  now  be  passed  upon,  for  no  judg- 
ment has  been  rendered,  and  the  defendant,  Conradi, 

is  not  before  this  court. — Annulled. 
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Feed.  Esgen,  Appellant,  v.  E.  C.  Smith,  C.  E.  Lofland^     m~^ 
AND  The  Hawkeye  Fuel  Company,  Appellees. 

Stock  Subscriptions:  payment:  Contracts  between  stockholders. 
An  agreement  between  the  stockholders  of  a  corporation  that 

1  the  money  and  property  received  from  them  by  the  corporation 
shall  discharge  their  liability  on  stock  subscriptions  is  valid  as. 
between  themselves. 

Contribution  between  stockholders:  Loss  by  buying  above  par. 
Where  the  stockholders  of  a  corporation  have  agreed  that  the 
money  and  property  received  from  them  by  the  corporation 
shall  discharge  their  liability  on  stock  subscriptions,  a  stock 

2  holder  who  has  voluntarily  paid  more  than  par  for  his  stock 
in  discharge  of  such  liability  cannot  compel  his  oo-stockholders». 
who  have  paid  leas  than  par,  to  contribute  such  amount  as 
will  equalize  his  loss  from  his  investment  in  the  stock,  result- 
ing from  the  insolvency  of  the  corporation. 

Refund  by  corporation.    A  stockholder  who  has  voluntarily  paid 

3  more  than  par  for  his  stock  in  discharge  of  his  obligation 
on  stock  subscription  cannot  compel  the  corporation  to  refund, 
the  sum  he  has  paid  In  excess  of  the  par  value. 

Appeal   from  Mahaska  District   Court, — Hon.    D.    Kyatt^ 

Judge. 

Saturday,  January  19,  1901. 

Suit  in  equity  for  an  accounting  between  the  stock- 
holders of  a  corporation,  and  to  compel  defendant  stock- 
holders to  pay  for  the  stock  subscribed  for  by  them.  The 
trial  court  found  that  plaintiff  was  entitled  to  judgmenc 
against  the  corporation  for  the  sum  of  $500,  with  interest, 
and  directed  the  officers  thereof  to  apply  certain  money  then 
in  the  treasury  of  the  corporation  to  the  satisfaction  of  the 
judgment.  Both  parties  appeal,  but,  as  plaintiff  has  desig- 
nated himself  "appellant,"  he  will  be  so  called  in  this  opin-^ 
ion. — Aflirmed  in  part  and  reversed  in  part. 
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L,  C.  Blanchard  for  appellant 

Seevers  £  Bryan  for  appellees. 

Deemer,  J. — In  Xovember  of  the  year  1805  articles  of 
incorporation  were  drawn  up  and  signed  for  the  purpose  of 
organizing  a  corporation  to  be  known  as  the  ^'Hawkeve  Fuel 
Company/^  They  were  signed  by  the  defendants  Smith  and 
Lofland  and  another,  who  never  had  any  interest  in  the  con- 
cern. Some  time  after  the  articles  were  prepared  defend- 
ants Lefland  and  Smith  secured  a  lease  of  80  acres  of  coal 
land  in  Marion  county,  by  the  terms  of  which  the  lessor  was 
to  make  improvements  on  the  leased  land  to  the  extent  of 
$300,  and  the  lessees  were  to  pay  a  minimum  royalty  of 
$1,200  per  year.  After  the  lease  was  made.  Smith  and  Lof- 
land in  their  individual  capacity  borrowed  from  the  lessor 
the  sum  of  $1,500  with  which  to  equip  the  mine,  executing 
their  joint  and  several  note  therefor.  Down  to  this  time 
nothing  had  been  done  toward  the  organization  of  the  corpor- 
ation save  the  drafting  and  signing  of  the  articles  as  hitherto 
stated.  After  the  transactions  above  related  had  taken  place, 
W.  Esgen,  father  of  plaintiff,  agreed  to  join  Smith  and  Lof- 
land in  the  mining  enterprise,  and  to  take  an  equal  number 
of  shares  with  them  in  the  corporation;  and  it  was  then 
arranged  that  each  should  take  thirty  shares  of  the  stock  to 
be  issued  by  the  corporation.  It  was  further  agreed  that 
Esgen  should  be  president,  Smith  vice-president,  and  Lof- 
land secretary.  Esgen  was  desirous  of  helping  his  son,  the 
plaintiff,  and  it  was  (iecided  that  twenty-five  of  the  shares  of 
stock  sliould  be  issued  to  him,  the  son,  and  five  to  Esgen, 
Sr.,  in  order  that  he  might  act  as  president.  Pursuant  to 
this  agreement  the  shares  were  issued.  Shortly  thereafter 
the  Esgens  paid  for  their  stock  in  full : — that  is  to  say,  they 
paid  $3,500  in  all,  or  the  full  par  value  of  thirty  shares  and 
$500  which  plaintiff  claims  was  his  share  of  the  loan  that 
"Smith  and  Lofland  had  theretofore  made  of  the  lessor  of  the 
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mining  lease,  or  was  a  premium  on  the  stock,  as  the  defend- 
ants insist.  Defendants  paid  but  $1,250  for  their  shares  of 
stock,  the  par  value  of  which  was  $3,000.  They  claim,  how- 
ever, that  they  assumed  and  paid  the  $1,500  note  theretofore 
executed  by  them,  and  that  they  also  expended  other  sump 
prior  to  the  organization  of  the  company,  amounting  in  all, 
with  the  sums  hitherto  mentioned,  to  $4,500  for  the  sixty 
shares  of  stock,  or  $2,250  each.  Defendants  also  claim  that 
it  was  agreed  between  them  and  plaintiff's  father  that  this 
was  to  be  in  full  payment  for  their  stock,  and  that  plaintiff's 
father  became  a  member  on  this  basis;  while  plaintiff's 
father  denies  that  this  was  the  arrangement,  and  says  that 
each  was  to  put  in  the  same  amount  in  cash, — in  other  words, 
pay  the  full  value  of  the  stock.  The  venture  was  not  a  suc- 
cess. It  became  heavily  involved,  and  the  corporate  prop- 
erty was  finally  sold  on  execution  in  satisfaction  of  its  debts. 
There  remains  in  the  treasury  the  sum  of  $517.14,  which  is 
all  the  property  the  corporation  now  possesses.  Esgen,  Sr., 
assigned  all  his  stock  and  all  of  his  interest  in  and  to  the 
company  to  the  "plaintiff ;  and  this  action  is  brought  for  an 
accounting  between  Esgen  and  Smith  and  Lofland,  and  to 
compel  them,  Smith  and  Lofland,  to  pay  for  their  stock  such 
an  amount  as  will  equalize  the  plaintiff's  loss  from  his  in- 
vestment in  the  stock.  The  trial  court  dismissed  the  peti- 
tion in  so  far  as  it  prayed  for  judgment  against  Smith  and 
Lofland  individually,  rendered  judgment  against  the  cor- 
poration for  the  sum  of  $500,  with  interest,  and  directed 
that  the  remaining  property  and  money  belonging  to  the 
corporation  be  applied  on  that  judgment.  In  support  of  his 
position  plaintiff's  counsel  cites  cases  establishing  the  "trust- 
fund"  doctrine,  and  holding  that  creditors  may  recover  from 
stockholders  of  insolvent  corporations  the  amount  of  their 
unpaid  subscriptions  to  the  capital  stock.  He  also  calls  our 
attention  to  the  well-settled  rule  that,  if  a  stockholder  is 
compelled  to  pay  more  than  his  proportion  of  the  debts  of 
his  company,  he  may  maintain  a  suit  against  his  co-stock- 
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holders  for  contribution.  Among  the  cases  so  cited  are 
Stewart  v.  Lay,  45  Iowa,  604 ;  Strover  v.  Flack,  30  X.  Y. 
64;  Cook,  Corporations  (4th  ed.)  section  211;  Thoinpsou 
Corporations,  sections  3816-3818,  and  cases  cited.  There  is 
no  doubt  about  these  rules  as  abstract  propositions.  Indeed^ 
the  Code  seems  to  establish  just  such  a  principle  as  the  c  le 
last  referred  to.  See  section  1633.  The  first  has  no  direct 
application  to  the  case  unless  it  be  found  that  a  stockholder 
is  a  creditor;  but  this  is  not  true,  except  in  a  general  sense. 
He  is  evidently  not  such  a  creditor  as  is  contemplated  in  the 
rule  stated.  That  principle  bears  some  analogy,  of  course, 
to  the  point  now  under  consideration,  but  is  not  conclusive. 
The  so-called  "trust-fund''  doctrine  has  been  carefully  re- 
examined in  the  recent  case  of  State  Trust  Co,  v.  Turner,, 
111  Iowa,  664,  and  what  was  there  said  need  not  be  repeated 
here.  It  is  sufficient  to  say  that,  whatever  rule  may  be 
adopted,  be  it  the  "true-value"  or  the  good-faith  one,  it  is  a 
rule  for  the  benefit  of  creditors,  and  not  for  the  advantage 
of  stockholders.  The  second  rule  has  its  origin  in  the  old 
equitable  doctrine  that  "equality  is  equity,"  and  that  "where 
there  is  equality  of  right,  there  should  be  equality  of  bur- 
den." Growing  out  of  these  maxims  is  the  rule  that  a  stock- 
holder who  has  been  compelled  to  pay  more  than  his  just 
proportion  of  unpaid  subscriptions  to  the  capital  stock  may- 
enforce  contribution  from  the  other  stockholders  who  have 
not  paid  their  just  proportion.  That  this  same  rule  should 
ordinarily  be  applied  to  a  case  where  a  stockholder  has  vol- 
imtarily  paid  more  than  his  just  proportion  on  his  subscrip- 
tion to  the  stock  seems  clear.  There  is  the  same  reason  here 
for  the  application  of  the  equitable  doctrines  hitherto  men- 
tioned as  where  the  payment  is  enforced  by  action  at  the  suit 
of  a  creditor.  The  mere  fact  that  the  payment  is  not  volun- 
tary is  not  controlling.  But  see  Andrews  r.  Callender,  13 
Pick.  484.     That  case,  even  if  sound,  is  readily  distinguish-^ 

able,  however,  from  the  one  at  bar.     The  parties  may^ 
1  however,  control  this  right  by  contract ;  and  contribu- 

tion  will  never  be  enforced  when  it  is  inequitable. 
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The  parties  may  vary  their  liability  from  that  which 
the  law  would  imply  from  their  relation  to  the 
original  debt,  and  such  special  contract,  or  any  facts  affect- 
ing or  negativing  plaintiff's  equities,  may  be  proved  by 
parol.  Now  while  the  plaintiff  claims  that  the  parties  were 
each  and  all  to  go  in  on  an  equality,  and  each  w^as  to  pay  in 
cash  the  full  value  of  his  stock,  the  preponderance  of  th3 
testimony  seems  to  support  the  defendant's  contention  that  1^ 
was  agreed  between  them  that  defendants  should  pay  but 
$1,250  each  in  cash,  which  was  done;  assume  the  payment 
of  the  $1,500  note;  turn  over  the  lease  they  had  obtained  for 
the  mining  land,  which  was  assumed  to  be  worth  $300 ;  and 
be  reimbursed  iu  this  manner  for  the  expenditures  thereto- 
fore made  by  them.  As  between  themselves  they  had 
power  to  make  such  an  agreement,  and,  having  made  it,  the 

extent  of  their  liability  on  the  stock  subscribed  for 
2  by  them  was  fixed.      To  now  enforce  contribution 

would  not  only  abrogate  this  contract,  but  would  ren- 
der them  liable  to  plaintiff  in  the  face  of  an  agreement  that 
they  should  not  be  liable  to  the  company  or  to  him  for  more 
than  they  agreed  to  pay.  If  there  was  no  liability  on  their 
part  to  the  company,  there  was  no  joint  obligation; 
and,  there  being  no  joint  obligation,  there  can  be  no  contri- 
bution. If  it  be  said,  however,  that  plaintiff,  having  paid 
liabilities  of  the  corporation  to  creditors,  is  subrogated  to 
their  rights,  and  is  entitled  to  recover  unpaid  subscriptions 
to  the  capital  stock,  the  ready  answer  is  that  he  knew  when 
he  paid  them,  of  the  contract  between  the  corporation  and  the 
stockholders,  that  the  corporation  should  receive  what  it  did 
in  fact  receive  in  full  satisfaction  of  their  subscriptions. 
State  Trust  Co.  v.  Turner,  supra.  But  for  this  agreement, 
which  we  think  is  fairly  established  by  the  evidence,  plain- 
tiff would  be  entitled  to  contribution.  In  the  face  of  that, 
however,  he  is  not  entitled  to  recover  from  the  other  stock- 
holders. 
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II.  The  judgment  rendered  by  the  trial  court  seems 
to  have  been  based  on  the  theory  that,  as  the  corporation 
could  not  lawfully  compel  the  plaintiff  to  pay  more  than  par 
for  his  stock,  the  excess  over  the  par  value  is  held  by  it  on  an 
implied  promise  to  repay  the  same  to  plaintiff.  The  general 
rule,  no  doubt,  is  that,  after  the  full  par  value  of  stock  sub- 
scribed for  has  been  paid,  the  conmion-law  liability  of  the 
stockholder,  both  as  respects  the  corporation  and  its  credi- 
tors, is  at  an  end.  But  this  rule  has  reference  to  ordinary 
subscriptions  to  capital  stock,  or  to  calls  or  assessments  made 
tnereon,  and  not  to  the  price  that  the  parties  may  voluntar- 
ily put  thereon  as  among  themselves.  Stock  may  be  sold  at 
a  premium,  the  same  as  any  other  commodity,  as  we 
3  understand  it.     But,  if  that  be  not  true,  the  plaintiff 

voluntarily  paid  his  $3,500  in  discharge  of  his  obliga- 
tion, and  there  is  no  promise,  express  or  implied,  on  the  part 
of  the  corporation,  to  refund  the  $500  paid  in  excess  of  the 
par  value  of  the  stock.  The  plaintiff  received  the  equivalent 
that  he  expected  in  exchange  for  his  money,  and  the  mere 
fact  that  the  corporation  received  a  benefit  therefrom  beyond 
what  it  could  have  enforced  on  an  ordinary  contract  of  sub- 
scription to  its  capital  stock  does  not  give  plaintiff  a  right  of 
action  against  the  corporation.  It  was,  therefore,  under  no 
obligation  to  return  the  $500.  On  plaintiff's  appeal  the 
judgment   is   affirmed,    and   on   defendants'   appeal    it    is- 

RE  VERSED. 


The  State  of  Iowa  ex  reL,  C.  C.  Bump,  Appellant,  v.  The 
Omaha  &  Council  Bluffs  Railway  &  Bridge  Com- 
pany. 

Constitutional  Law.  disoriminatinq  ordinances.  \A  city  ordinance- 
permitting  a  street  railway  company  engaged  in  interstate 
commerce  under  franchise  granted   by  the  city  to  make  dis- 

5      crimination  in  rates  in  favor  of  residents  of  the  city  against 
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residents  of  another  state  is  unconstitutional,  because  it  con- 
flicts with  the  interstate  clause  of  the  federal  constitution.     \ 

Uniform  opebation.    The  Council  Bluffs  city  ordinance  giving  resi- 
dents of  that  city  a  special  privilege  of  obtaining  transporta- 
6    tion  on  a  street  railway  at  a  less  rate  than  residents  of  another 
state  violates  Constitution,  Article  1,  section  6,  which  requires^ 
that  all  lawF.  of  a  general  nature  have  uniform  operation. 

"By-Laws  of  a  general  and  permanent  nature"  defined  to  include 
franchise  ordinance:  publication.  The  term  "By-Laws  of  a 
general  or  permanent  nature,"  used  in  Code  1873,  section  492. 

1  requiring  publication  of  such  By-Laws;  and  providing  that  they 

2  shall  take  effect  and  be  In  force  at  the  expiration  of  five  days 
after  they  have  been  published,  includes  a  city  ordinance  grant 
ing  a  franchise. 

Publication:     Sufficiency.    The  publication  of  a  city  ordinance  in 
a  special  edition  of  a  daily  paper,  and  the  distribution  of  50 
or  100  copies  of  such  edition  by  parties  interested  in  the  ordi- 
4    nance,  is  not  a  publication  in  a  newspaper  of  general  circula- 
tion; as  required  by  Code  1873,  section  492. 

Franchise  Ordinances,     steps    to  make    valid:     Must    he    taken 
before   power   to   grant    franchise    is    withdrawn:     All    steps, 
necessary  to  the  validity  of  a  city  ordinance  granting  a  fran- 

3  chise  to  a  street  railway  must  be  taken  before  the  power  ta 
grant  the  franchise  is  withdrawn,  or  it  will  be  void. 

Appeal  from  Pottawattamie  District  Court. — Hon.  A.  B. 
Thornell,  Judge. 

Satubday,  January  19,  1901. 

This  is  an  action  to  test  the  validity  of  an  ordinance 
passed  by  the  city  of  Council  Bluffs  on  September  20,  1897, 
amending  an  ordinance  of  the  same  city,  passed  in  1886, 
conferring  upon  defendant,  as  a  corporation,  the  power  to 
construct,  operate,  and  maintain  street  railways  in  the  city 
of  Council  Bluffs.  The  lower  court  held  that  the  ordinance 
in  question  was  invalid  for  want  of  proper  publication,  and 
also  on  the  ground  that  it  provided  for  certain  discrimina- 
tions in  fares  in  behalf  of  the  citizens  of  Council  Bluffs,, 
w^hich  rendered  it  unconstitutional;  but  it  upheld  the  ordi- 
nance as  against  the  objection  that  it  was  unreasonable  and 
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contrary  to  public  policy.  Both  parties  appeal  and  assign 
errors;  but  defendant  will  be  designated  as  appellant.-^ 
Affinned, 

Wright  &  Baldwin  for  appellant. 

Had  &  McCahe  for  appellee. 

McClain,  J. — The  objection  to  the  ordinance  that  it 
'  was  not  properly  published  is  based  on  the  following  facts : 
The  ordinance  was  passed  on  September  20,  1897,  while  the 
provisions  of  the  Code  of  1873  were  still  in  force. 
1  It  was  signed  by  the  mayor  at  9  o'clock  on  the  eve- 

ning of  the  thirtieth  day  of  the  same  month.  On  the 
first  day  of  October  the  Code  of  1897  took  effect,  nnder  the 
provisions  of  which  it  was  not  competent  for  the  council  to 
grant  such  a  franchise  without  submission  of  the  question 
to  a  vote  of  the  people  of  the  city.  If  the  ordinance  did  not 
take  effect  as  a  valid  act  before  the  first  day  of  October,  it  is 
not  valid  at  all,  for  no  submission  of  the  question  was  made 
or  provided  for.  Section  492  of  the  Code  of  1873  provides 
that  ^'all  ordinances  shall  as  soon  as  may  be  after  their  pas- 
sage be  recorded  in  a  book  kept  for  that  purpose  and  bo 
authenticated  by  the  signature  of  the  presiding  officer  of  the 
council  and  the  clerk,  and  all  by-laws  of  a  general  or  perma- 
nent nature  *  *  *  shall  be  published  in  some  newspapc^r 
of  general  circulation  in  the  municipal  corporation:  ^'  * 
*  provided,  however,  that  if  no  such  newspaper  is  published 
within  the  limits  of  the  corporation,  then  and  in  that  case 
such  by-laws  may  be  published  by  posting  *  ■»*  *  and 
such  by-laws  and  ordinances  shall  take  effect  and  be  in  force 
at  the  expiration  of  five  days  after  they  have  been  published.'' 
About  11  o'clock  at  night  on  the  thirtieth  of  September  a  so- 
called  extra  edition  of  a  daily  paper  published  at  Council 
Bluffs  was  issued,  containing  a  publication  of  this  ordinance 
and  also  of  another  ordinance  of  similar  character.  From  50 
to  100  copies  of  such  edition  were  printed,  all  of  which  were 
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purchased  by  persons  directly  interested  in  the  ordinance  in 
question,  and  sold  on  the  streets  and  on  trains  by  the 
persons  who  procured  them  for  this  speoial  purpose.  On  Oc- 
tober 1st  the  ordinance  was  published  in  due  form  in  the  r^- 
iilar  edition  of  the  same  paper.  It  is  contended  on  behalf  of 
plaintiff  that  publication  of  the  ordinance  was  essential  to  its 
.  validity,  that  the  publication  in  the  extra  edition  was  not  such 
publication  as  was  required,  and  that  therefore  the  ordinance 
did  not  become  a  valid  act  prior  to  the  taking  effect  of  the 
Code  of  1897  and  is  not  valid  now.  But  defendant  insists 
tlmt  the  publication  was  sufficient,  and  that,  even  if  it  Ivas 
not,  publication  was  not  essential  to  the  validity  of  the  ordi- 
nance, or,  if  required  at  all,  might  be  made  after  the  provis- 
ions of  the  Code  of  1873,  under  which  it  was  enacted,  had 

been  superseded  by  the  provisions  of  the  Code  of  1897. 
2  The  term  "by-law  of  a  general  or  permanent  nature,^' 

used  in  the  section  of  the  Code  of  1873  above  quoted, 
certainly  includes  ordinances  such  as  that  which  we  have  be- 
fore us.     Aby-law  is  "a  law  made  by  a  municipality  for  the 
regulation  of  affairs  within  its  authority ;  an  ordinance."  Cen- 
tury Dictionary.  "In  general  and  professional  use  the  term 
^ordinance^  is  almost,  if  not  quite,  equivalent  in  meaning  to 
the  term  T)y-law,'  and  is  the  word  most  generally  used  to  de- 
note the  by-laws  adopted  by  municipal  corporations."  I  Dil- 
lon, Mimicipal  Corporations  (4th  ed.),  section  307.  The  ordi- 
nance in  question  was  of  a  general  and  permanent  nature, 
and  plainly  was  within  the  term  "by-law,"  used  in  the  statu- 
tory provision.     The  section  of  the  Code  of  1873  above  re- 
ferred to  provides  that  such  by-laws  "shall  take  effect  and  be 
in  force  at  the  expiration  of  5  days  after  they  have  been  pub- 
lished."   We  are  of  the  opinion  that  publication  is  essential 
to  the  validity  of  such  an  ordinance.     Until  published  it  does 
not  take  effect.  To  insist  that  it  is  a  valid  ordinance,  although 
not  published,  and  that  a  subsequent  publication  is  simply  h 
•condition  to  its  enforcement,  would  be  no  more  reaaonable 
Vol  113  la— 3 
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than  to  insist  that  it  is  valid  when  passed  bv  the  council,  and 
that  the  signature  of  the  mayor  is  merely  a  subsequent  condi- 
tion necessary  to  its  going  into  operation.     If  the  or- 

3  dinanee  did  not  take  effect  until  five  days  after  it  was 
published,  then  it  did  not  take  effect  at  all  until  after 

the  Code  of  1897  came  into  force;  and,  under  section  776  of 
that  Code,  no  such  franchise  can  be  granted  or  renewed  unless 
submitted  to  a  vote  of  the  electors,  and  a  majority  of  the  legal 
electors  voting  thereon  in  favor  of  the  same.  If  this  or- 
dinance did  not  become  a  valid  ordinance  before  the  first  day 
of  October,  1897,  it  has  not  become  an  ordinance  at  all.  See 
State  V.  Dawson,  16  Ind.,  40,  where  it  is  held  that  a  corpo- 
rate charter  granted  by  special  act,  which  had  not  become  val- 
id by  acceptance  prior  to  tlie  taking  effect  of  a  constitutional 
provision  forbidding  the  granting  of  charters  in  that  manner, 
did  not  afterwards  become  valid  by  acceptance.  In  our  opin- 
ion, the  publication  was  one  of  the  steps  necessary  to  make 
this  a  vsilid  ordinance.  The  provision  about  publication  is  not 
directory  only,  but  compliance  with  it  is  essential  to  the  valid- 
ity of  an  ordinance.  This  step  not  having  been  taken  as  re- 
quired by  law,  and  during  the  time  when  such  an  ordinance 
might  be  passed,  the  ordinance  fails.  It  may  be  further  said 
that  the  ordinance  itself  contains  a  provision  that  it  shall  take 
effect  and  be  in  force  ^'after  its  publication  according  to  law.'^ 
If  it  was  not  published  according  to  law  within  the  time  dur- 
ing which  such  an  ordinance  might  lawfully  be  enacte<l,  it 
was  not  published  ^^according  to  law"  at  all. 

We  have  assumed  in  the  preceding  statement  that  there 
was  no  sufficient  publication  on  the  thirtieth  of  September, 
It  is  hardly  necessary  to  cite  authorities  to  show  that  a  pub- 
lication in  an  extra  edition  of  50  or  100  copies  is- 

4  sued  at  11  o^clock  at  night,  and  not  mailed  to  sub- 
scribers or  otherwise  distributed,  except  as  sold  by 

parties  directly  interested,  was  not  an  official  publication. 
The  following  cases,  however,  will  be  found  to  be  in  point: 
Pratt  V.  Tinhcom,  21  Minn.  142;  Tully  v.  Bauer,  52  CaL 
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487 ;  Scammon  v.  City  of  Chicago,  40  HI.  146 ;  Ormsby  v. 
City  of  Louisville,  79  Ky.  197. 

The  other  objection  to  the  ordinance  was  also,  as  we 
think,  correctly  sustained.  It  is  provided  therein  that,  as 
one  of  the  considerations  for  the  extension  of  the  franchise, 
defendant  "shall  constantly  keep  at  its  principal  oflSce  in 
Council  Bluffs  and  in  some  convenient  central  locality,  for 
sale  to  the  residents  of  Council  Bluffs  for  a  sum  not  to  ex- 
ceed $1.50,  commutation  tickets  good  for  thirty  rides  for 
thirty  days  from  the  date  of  issue,  from  any  point  on  its  line 
in  Council  Bluffs  over  its  bridge  to  any  point  in  Omaha  to 
which  its  cars  may  be  operated  *  *  *  and  from  said 
point  in  Omaha  over  its  bridges  and  lines  to  any  point  of 
its  lines  in  Council  Bluffs,  which  said  tickets  shall  be  non* 
transferable  and  irredeemable  except  for  unavoidable 
6  casualty."     There  can  be  no  question  but  that  de- 

fendant, whose  business,  under  this  franchise,  in- 
cluded the  transportation  of  persons  between  Council  Bluffs 
and  Omaha,  was  engaged  in  interstate  conmierce,  and  any 
regulation  of  rates  discriminating  in  favor  of  the  citizens 
of  this  state  as  against  those  of  another  state  must  necessar- 
ily be  invalid.  Guy  v.  City  of  Baltimore,  100  U.  S.  434 
(25  L.  Ed.  743)  ;  Oloticester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196  (5  Sup.  Ct.  Eep.  826,  29  L.  Ed.  158)  ;  Rail- 
way Co.  V.  Smith,  173  U.  S.  684  (19  Sup.  Ct.  Eep.  565,  43 
L.  Ed.  858).  Furthermore,  the  ordinance  is 
6  invalid    under    the    provision    of    the    constitution 

of  Iowa  (article  1,  section  6),  which  re- 
quires that  laws  of  a  general  nature  shall  have  uniform  ope- 
ration. This  ordinance  does  not  operate  uniformly  as  to  all 
persons  who  would  be  entitled  to  ride  on  the  cars  of  defend- 
ant company,  but  gives  a  privilege  to  those  who  are  citizens 
of  Council  Bluffs  not  enjoyed  by  other  citizens  of  the  state. 
Both  objections  are  sustained  in  the  case  of  Tovm  of  Pacific 
Junction  v.  Dyer,  64  Iowa,  '38,  where  this  court  held  that 
an  ordinance  requiring  transient  merchants  to  pay  a  certain 
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license,  and  defining  a  transient  merchant  to  be  *^every  non- 
resident person  who  shall  sell,  exchange,"  etc,  was  uncon- 
stitutional, because,  so  far  as  it  discrindnated  against  non- 
resident merchants  of  Iowa,  it  was  in  conflict  with  the  com- 
merce clause  of  the  federal  constitution,  and  so  far  as  it 
discriminated  in  favor  of  resident  merchants  of  a  town,  it 
was  in  conflict  with  the  state  constitution,  and  that,  as  the 
town  council  derived  its  power  from  the  legislature  of  the 
state,  it  could  not  do  what  the  legislature  could  not  do.  See, 
also,  City  of  Marshalltown  v,  Blum,  58  Iowa,  184;  City  of 
Stuart  V.  Cunningham,  88  Iowa,  191,  193. — Affiumed. 
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Iowa,  et  aL,  Appellant. 

Fire  Limit  Ordinance:     rfmoval  of  buildings.    A  building  erected 
4    in  violation  of  a  fire  limit  ordinance  may  be  removed  by  the 
city  without  resort  to  Judicial  proceedings. 

Injunction^    The  fact  that  an  unauthorized   restraining  order  is 

2  made  in  a  notice  given  by  the  Judge  of  hearing  of  an  application 
for  an  injunction,  does  not  make  it  error  to  issue  a  temporary 
injunction  on  the  hearing. 

Injunction  order  construed.  Where  the  plaintiff  in  an  injunction 
suit,  brought  to  restrain  an  incorporated  town  from  removing 

1  a  building  alleged  to  have  been  erected  in  violation  of  a  fire 
limit  ordinance,  states  that  he  intends  to  veneer  the  building, 

4  an  appeal  by  the  town  from  a  temporary  injunction  granting 
the  relief  prayed  for,  but  authorizing  the  town  to  make  a  mo- 
tion to  dissolve  it  if  the  building  is  veneered  within  a  certain 
time,  does  not  raise  the  question  whether  the  building  was  a 
violation  of  the  ordinance. 

Removal  of  buildixo  from  fire  limit:     Authority  of  mayor.    Where 

1    the  mayor  of  an  incorporated  town  has  no  authority  to  hear 

a  complaint  or  issue  an  execution  for  a  removal  of  a  building 

3  erected  in  violation  of  a  fire  limit  ordinance,  the  hearing  of  an 
application  for  an  injunction  to  enjoin  the  town  and  its  ofQcen« 
from  removing  the  building  may  be  had  before  the  mayor  ren- 
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den  a  decision  on  a  complaint  asking  the  removal  of  such  a 
building. 

Same.    A    flre-limit    ordinance    which    permits    the    erection    of 
veneered  buildings  without  first  obtaining  a  permit,  but  which 

1  authorizes  the  town  to  remove  a  building  in  conflict  with  the 
ordinance  on  two   days'   notice,   does  not  render   invalid   an 

5  Injunction  restraining  the  town  from  interfering  for  eight  days 
with  a  building  which  the  owner  intends  to  veneer,  since  he  Is 
entitled  to  a  reasonable  time  to  erect  the  kind  of  building 
authorized  by  the  ordinance. 

Adequate  bemfdy  at  law:     Trespass.    Injunctions  will  He  to  pre^ 
vent  an  incorporated  town  from  removing  a  building  as  an 

6  alleged  violation  of  a  flre-limlt  ordinance,  since  there  Is  no 
adequate  legal  remedy  for  a  wrongful  removal  thereof. 

Review  on  Apptal:    legality  of  injunction:     Ruling  on  motion  to 
dissolve  essential.    Where  a  motion  to  dissolve  a  restraining: 

2  order,  contained  in  the  notice  of  the  hearing  of  an  application 
8    for  an  Injunction,  Is  not  passed  on  by  the  court  making  the 

order,  Its  legality  will  not  be  considered  on  appeal. 

Appeal  from  Guthrie  District  Court. — Hon.  J.  H.  Applb- 
OATE^  Judge. 

Monday,  January  21,1901. 

An  ordinance  of  the  incorporated  town  of  Guthrie  Cen- 
ter fixed  fire  limits,  and  prfiohibited  the  establishment  or 
erection  of  buildings  or  additions  therein  of  wood  or  com- 
bustible   materials,    fixed    a    penalty    for    its    vio 
1  lation,  directed,  the  mayor  or  marshal  to  notify  any 

one  violating  the  ordinance  to  desist  therefrom,  and, 
upon  failure  to  desist  or  remove,  as  notified,  within  two 
days,  authorized  either  the  mayor  or  marshal  to  enter  the 
premises,  and  abate  or  remove  the  buildings  and  addition  at 
the  owner's  expense.  The  plaintiff,  on  the  fourteenth  day 
of  June,  1899,  removed  a  wooden  structure,  from  groimd  on 
which  it  was  then  standing,  28  feet,  to  make  way  for  an- 
other structure.  Two  days  thereafter  he  was  served  with 
written  notice  that^  unless  the  building  was  removed  within 
two  days,  the  mayor  would  proceed  to  do  so  under  the  ordi- 
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nance.  On  June  17th  he  was  notified  that  on  the  nineteenth, 
at  10  A.  M.,  the  marshal  would  file  a  complaint  before  the 
mayor,  asking  "a  writ  of  execution  for  the  purpose  of  abat- 
ing and  removing"  the  building,  unless  sooner  placed  beyond 
the  fire  limits,  and  requiring  him  to  appear  and  defend.  At 
the  time  stated,  and  during  the  progress  of  this  trial  before 
the  mayor,  the  plaintiff  presented  his  petition  to  the  district 
judge,  praying  for  a  writ  of  injunction.     The  judge 

2  issued  a  notice  of  hearing  at  1 :30  o'clock  p.  m.  of  the 
same  day,   in  which   defendants  were  required   "to 

leave  the  said  building  in  the  situation  it  is  now  in,  and  re- 
frain from  making  any  order  in  relation  thereto."  Upon 
hearing,  a  temporary  writ  was  ordered,  which  restrained  de- 
fendants from  interfering  with  the  building,  with  permission 
to  move  for  dissolution,  "unless  plaintiff  on  or  before  the  thir- 
tieth day  of  June,  1899,  should  comply  with  the  ordinance 
of  the  town  of  Guthrie  Center  by  properly  inclosing  the 
building  in  controversy  in  a  suitable  and  substantial  brick 
veneer."  From  this  order  the  defendants  appeaL — AffirmuL 

Chas,  IF.  Hill  and  Henry  B,  Kolsman  for  appellants* 

T7.  D.  Milligan  for  appellee. 

Ladd,  J. — ^If  the  admonition  of  the  judge  in  the  notice 
of  the  hearing,  not  to  interfere  with  the  building,  be  resrai-ded 
as  a  restraining  order,  no  ruling  was  ever  entered  on  the  mo- 
tions to  dissolve.     These  appear  to  be  undisposed  of, 

3  and,  until  some  ruling  by  the  trial  judge  or  court  is 
had,  the  propriety  of  making  such  an  order  without 

notice  cannot  be  questioned  in  this  court.  Even  were  it  un- 
authorized, that  fact  would  furnish  no  reason  for  not  issuing 
the  temporary  writ  after  a  full  hearing-  Nor  did  the  pen- 
dency of  the  proceedings  before  the  mayor  of  Guthrie  Cen- 
ter, in  which  a  writ  of  execution  directing  the  marshal  to 
remove  the  building  beyond  the  fire  limit  was  sought,  inter- 
pose any  obstacle  to  granting  the  relief  prayed.    Neither  the 
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ordinances  of  the  town  nor  the  statutes  of  the  state  confer 
jurisdiction  on  the  mayor's  court  to  issue  such  a  writ.  Nor 
was  any  such  action  necessary.  The  ordinance  empowered 
the  mayor  or  marshal,  in  virtue  of  his  office,  in  event  of  the 
owner's  failure  to  desist  or  remove  on  two  days'  notice,  "to 
-enter  on  said  premises,  and  abate  or  remove  the  same."  No 
order  or  writ  of  execution  was  essential.     A  building 

4  erected  in  violation  of  an  ordinance  fixing  fire  limits 
may  be  torn  dtown  or  removed  without  any  judicial 

proceedings  whatever.  Eichenlaub  v.  City  of  St  Joseph, 
113  Mo.  395  (21  S.  W.  Rep.  8,  18  L.  E.  A.  590)  ;  liine  v. 
City  of  Neuv  Haven,  40  Conn*  478;  King  v,  Davenport,  98 
111.  305 ;  Baumgartner  v.  Hasty,  100  Ind.  575 ;  Klingler  v. 
Bickel,  117  Pa.  St.  328  (11  Atl.  Rep.  556)  ;  McKibben  v. 
Ft.  Smith,  35  Ark.  352.  Delays  of  that  character  miffht  en- 
danger the  public  safety,  and  ought  not  to  be  tolerated.  As 
the  mayor  was  without  jurisdiction,  there  was  no  occasion 
for  postponing  the  hearing  until  he  had  rendered  a  decision. 
II.  The  statute  confers  the  power  on  towns  and  cities 
''to  establish  fire  limits,  and  to  prohibit  within  such  limits 
the  erection  of  any  building  or  addition  thereto"  unless  the 
outer  walls  be  of  a  material  named;  and,  as  the  plaintiff 
declared  his  intention  to  veneer  the  building,  the  order 
merely  gave  him  an  opportunity  to  do  so,  without  deciding 
whether  a  removal  from  one  lot  to  another  or  a  different 
part  of  the  same  lot  within  the  prescribed  limits  constituted 
an  erection  thereof  within  the  meaning  of  section  711  of 
the  Code.  That  question,  then,  is  not  before  us.  But  see 
Wadleigh  v.  Gilman,  12  Me.  403  (28  Am.  Dec.  138)  ;  Brady 
u.  Insurance  Co.,  11  Mich.  451 ;  Kaufman  v.  Stein,  138  Ind. 
49  (37  N.  E.  Rep.  333)  ;  Brown  v.  Hunn,  27  Conn.  332 
(71  Am.  Dec.  71).  Whatever  the  conclusion  on  that  point, 
it  does  not  follow  that  removals  may  not  be  prohibited  by 
an  ordinance  of  the  town  or  city,  under  a  statute  like  ours, 
as  a  regulation  against  the  danger  by  fire.     The  or- 

5  dinance  in  this  case  contained  no  provision  requiring 
the  procurement  of  a  permit  preliminary  to  the  erec* 
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tion  or  removal  of  a  building,  but  it  stipulated  that  "any 
frame  building  with  four-inch  veneer  of  the  outer  walls"  and 
a  roof  of  non-combustible  material  should  be  construed  a& 
complying  with  its  conditions.  Of  necessity,  the  superstruc- 
ture must  be  erected  or  located  in  some  situation  before  the 
brick  may  be  placed,  and  the  owner  is  entitled  "to  a  reasoTi- 
able  time  within  which  to  -accomplish  this.  The  plaintiff 
appears  to  have  contracted  for  a  sheet-iron  covering  prior  to 
the  removal,  but,  upon  discovering  this  did  not  comply  with 
the  ordinance,  arranged  to  put  on  a  brick  veneer.  The  order 
allowed  him  eight  days  within  w^hich  to  accomplish  this^ 
and  it  cannot  be  thought  an  unreasonable  time.  The  two 
days  notice  to  desist  or  remove  does  not  limit  the  time  of 
completion ;  otherwise,  the  ordinance  in  effect,  l)ocaiise  of  the 
brevity  of  period  fixed,  would  prohibit^ the  very  structures 
it  authorizes.  Until  the  plaintiff  had  a  reasonable  time 
within  which  to  put  his  building  in  the  condition  exacted 
by  the  ordinance,  the  officers  had  no  right  to  tear  down  or  re- 
move it. 

III.  But  it  is  said  a  trespass  merely  was  threatened^ 
and  that  for  this  the  law  affords  ample  remedy.  It  appears 
that  plaintiff  was  about  to  make  use  of  the  building  in  which 

to  store  tools  and  materials  during  the  construction 
6  of  an  addition  to  a  brick  block  near  by,  that  there 

was  no  other  accessible  shelter,  and  that  the  defend- 
ants proposed  to  remove  it  beyond  the  fire  limits.  The  rule 
that  equity  will  not  interfere  with  a  threatened  trespass  save 
to  prevent  irreparable  injury  has  been  too  often  declared  for 
repetition.  What  will  constitute  such  an  iniurv  is  sometim"-* 
difficult  to  determine.  The  general  grounds  for  such  relief 
are  enumerated  in  Coivles  v,  Shavv,  2  Iowa,  490;  City  of 
Council  Bluffs  r.  Stewart,  51  Iowa,  385,  and  other  cases. 
The  entire  question  seems  to  hinge  on  whether  the  damages 
actually  recoverable  at  law  will,  in  the  nature  of  things^ 
afford  adequate  compensation ;  and  the  rule  resulting  f nmi 
all  the  cases  is  perhaps  more  clearly  stated  by  Pearson,  T..» 
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in  Gause  v.  Perkins,  3  Jones,  Eq.  177  (69  Am-  Dec.  728), 
than  elsewhere:  '*The  words  mean  that  which  cannot  Uj 
repaired,  put  back  again,  atoned.  *  *  *  The  injury 
must  be  of  a  peculiar  nature,  so  that  compensation  in  money 
cannot  atone  for  it.  Where,  from  its  nature,  it  may  thus 
be  atoned  for,  if  in  the  particular  case  the  party  be  insolvent, 
and  on  that  account  unable  to  atone  for  it,  it  will  be  consid- 
ered irreparable."  Mr.  Freeman,  in  a  note  to  Jerome  r.  Ross, 
found  in  11  Am.  Dec.  501,  thus  enumerates  the  reasons  why 
"an  injury  resulting  from  trespass  may  be  incapable  of  com- 
pensation": "(1)  It  may  be  destructive  of  the  very  sul»- 
stance  of  the  estate;  (2)  it  may  not  be  capable  of  estimation 
in  terms  of  money;  (3)  it  may  be  so  continuous  and  per- 
manent that  there  is  no  instant  of  time  when  it  can  be  said 
to  be  complete,  so  that  its  extent  may  be  computed;  (4)  it 
may  be  vexatiously  persisted  in,  in  spite  of  repeated  ver- 
dicts at  law;  (5)  it  may  be  committed  by  one  who  is  wholly 
irresponsible,  so  that  a  verdict  against  him  for  damages 
would  be  entirely  valueless;  (6)  it  may  be  conunitted 
against  one  who  is  legally  incapacitated  from  a  beneficial 
use  of  the  reme(\\'  at  law.  Generally,  however,  in  cases 
w^here  equitable  relief  is  granted,  the  injury  will  be  found 
xo  include  several  of  these  features."  It  needs  no  argument 
to  show  that  the  mere  deprivation  of  the  use  of  this  building 
as  a  storehouse  would  not  be  an  irreparable  injury.  If  any 
there  could  have  been,  it  was  because  the  mischief  threatened 
reached  to  the  substance  and  value  of  the  estate,  and  went 
to  the  destruction  of  it  in  the  character  in  which  it  was  en- 
joyed. Thus  a  party  may  be  enjoined  from  cutting  down 
trees  Musch  v.  Burkhart,  83  Iowa,  301 ;  Shipley  v,  Ritter, 
7  Md-  408  (61  Am.  Dec.  371).  And  see,  generally,  cases 
collected  in  which  the  injury  threatened  has  been  adjudged 
of  such  a  character  as  would  tend  to  destroy  the  estate  or  its 
enjoyment  in  note  to  Dudley  v.  Hurst,  1  Am.  St.  Rep.  3(i8 
(s.  c.  8  Atl.  Hep.  901).  This  building  appears  to  have  been 
permanently  located,  and  a  part  of  the  land.     Was  its  re- 
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anoval  beyond  the  fire  limits  such  an  injury  to  the  real  es- 
tate as  would  justify  an  injunction  without  any  showing  of 
insolvency  on  the  part  of  defendants  ?    In  England,  '*if  an 
allied  trespasser  is  about  to  tear  down  a  dwelling  house, 
an  injunction  will  be  issued  without  an  averment  that  he  is 
insolvent;  for  although,  with  money  enough,  as  good  or  a 
better  house  can  be  built,  still  it  involves  a  matter  of  feeling 
— there  is  an  attachment  to  the  house  in  which  our  ancestors 
lived.^^Gause  v.  Perkins,  supra.    What  force  might  be  given 
to  such  a  sentiment  in  this  country,  where  little  attention 
is  bestowed  on  the  incident  of  lineage,  need  not  now  be  dis- 
cussed.    In  Echelkamp  v.  Schrader,  46  Mo.   505,  the  de- 
fendant was  enjoined  from  sawing  a  double  house  in  two  at 
what  he  supposed  the  line,  but  in  fact  over  the  portion  occu- 
pied l>v  plaintiflF  three  feet.     So,  in  De  Veney  v,  Gallagher. 
20  X.  J.  Eq.  33,  a  party  was  restrained  from  removing  10 
inches  of  a  dwelling  house  which  he  supposed  extended  that 
distance  over  the  boundary.     These  decisions  seem  to  rest 
on    the    principle    that    a    person    will    not    be    disturbed 
in    the    occupancy    of    his    dwelling    house    pending    the 
adjustment     of     a     suit     over     a     boundary     line.     In 
Clowes    V.    Bech,    13    Beav.     347,    the    removal    of    the 
material     near     plaint iflF's     mansion     house  ,  exposing     it 
to    the    encroachments    of    the    sea,    pending    the    institu- 
tion of  an  action  at  law,  was  enjoined.     In  Lewis  v.  Town 
of  North  Kingston,  16  R.  I.  15  (11  Atl.  Rep.  173,  27  Am. 
St,  Rep.  725),  the  road  supervisors  were  enjoined  from  re- 
moving a  building  from  plaintiflF's  lot;  but  this  appears  to 
have  been,  in  part  at  least,  on  the  ground  that  it  was  pro- 
posed to  grade  and  obliterate  the  boimdaries-     In  District 
Tp,  of  Lodomillo  v.  District  Tp.  of  Cass,  54  Iowa,  117,  the 
removal  of  a  school  house  was  enjoined,  for  that  its  use  was 
essential  to  enable  the  plaintiff  to  perform  its  duty  in  main- 
taihing  the  public  schools.    In  Bank  v.  Sarlls,  129  Ind.  201 
(28  K  E.  Rep.  434,  28  Am.  St.  Rep.  185),  and  Tleffran  v, 
.Hutchins,  160  111.  550  (43  X.  E.  Rep-  709,  52  Am.  St.  Rep. 
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353,  the  removal  of  buildings  to  lots  within  the  fire  limits 
was  enjoined.     See,  also,  Ryan  v.  Brown,  18  Mich.   196  j 
Whitmer's  Appeal,  45  Pa.  St  455 ;  Weigel  v.  Walsh,  45  Mo. 
560.     But  in  these  eases  some  other  ingredient  was  super- 
added to  the  destruction  of  the  buildings  on  the  land ;  i,  e., 
that  which  was  essential  to  its  enjoyment,  regardless  of  the 
money   measure   of   the    injury.     An    examination    of    all 
the  cases,  as  is  well  observed  by  Mr.  Freeman  in  his  note  to 
Jerome  v.  Ross,  supra,  indicates  a  strong  tendency  to  grant 
equitable  relief  whenever  the  trespass  permanently  dimin- 
ishes the  substance  of  the  estate  in  that  which  constitutes  its 
chief  value,  without  reference  to  the  fact  that  the  value  may 
be  measured  in  money,  on  the  ground  that  the  plaintiff  is  en- 
tled  to  have  the  identity  and  ii>tegrity  of  his  estate  preserved- 
The  removal  of  this  building  was  an  interference  with  the 
real  estate,  such  as  to  absolutely  deprive  the  plaintiff  of  the 
beneficial  enjoyments  of  its  present  use.  No  one  can  say  how 
much  advantage  is  to  be  derived  from  a  naked  lot  so  located. 
Besides,  he  had  the  right  to  the  occupancy  of  the  land  with 
the  building  thereon.     lie  was  entitled  to  its  enjoyment, 
rather  than  to  the  damages  occasioned  by  stripping  it  of  the 
very  improvement  designed  for  his  particular  purposes.  The 
structure,  in  that  sense,  was  part  of  the  land,  and  the  threat- 
ened injury  went  to  the  destruction  of  it  in  the  character  in 
which  it  was  enjoyed ;  and  when  the  destruction  or  removal 
of  a  permanent  structure,  which  in  law  is  deemed  a  part  of 
the  real  estate,  and  designed  for  the  owner's  particular  use, 
is  threatened,  we  think  he  should  be  protected  in  its  enjoy- 
ment, and  to  that  end  a  writ  of  injunction  may  issue.  There 
is  a  wide  difference  between  such  a  case  and  the  mere  remov- 
al of  stone  or  earth,  which  in  no  way  interferes  with  occu- 
pancy and  the  only  damage  is  the  value  or  cost  of  replacing. 
— ^Affibhed. 
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Ui8  ^  Geokge  W.  McDonald^  Appellant,  v.  Isaac  Bice. 

113    4^ 

131  822       Statute  of  Limitations  Must  Be  Pleaded:      trial  of  matter  not  itt 

issue:  When  not  waived:  Under  Code,  section  3629.  provid- 
ing that  a  defense  showing  matter  of  discharge  or  release,  or 
which  admits  the  facts  of  the  adverse  pleading,  but  by  some 
other  matter  seeks  to  avoid  their  legal  effect,  must  be  specially 
pleaded,  the  defense  of  the  statute  of  limitations  is  deemed^ 

2  waived  if  not  pleaded;  and  where,  without  being  pleaded,  the 
statute  is  submitted  to  the  Jury  as  a  defense  to  a  cause  of 
action,  and  a  verdict  found  for  the  defendant  thereon,  the  judg- 
ment will  be  reversed,  though  the  facts  on  which  such  plea 
might  have  been  founded  appear  in  the  record,  the  parties  not 
having  agreed  to  to  try  any  issue  not  in  the  pleadings. 

Defect  in  Pleading:     Waiver.    Where  a  plea  of  the  statute  of  lim- 
itations is  not  specific,  but  the  answer  has  not  been  attacked, 

3  either  by  mdtion  or  demurrer,  the  objection  to  the  plea  on  that 
ground,  first  made  on  appeal,  comes  too  late,  and  should  be 
overruled. 

Appeal:     stating  issues  to  jury:     When  no  reversal  for.    Where 

the  trial  court  did  not  state  the  issues  to  the  Jury  otherwise 

I    than  by  copying  the  pleadings   in  his   charge,   the  Judgment 

should   not   be  reversed   on    that   ground   alone,   though   such 

practice  has  been  condemned  by  the  supreme  court. 

Appeal  from  Linn  District  Court, — Hon.  W.  G.  Tiiomp.sox, 

Judge. 

Monday,  January  21,1001. 

The  petition  in  this  case  is  in  three  counts-  The  first 
claims  damages  for  alienation  of  the  affections  of  plaintiff's 
wife,  the  second  is  for  the  conversion  of  certain  personal 
property,  and  the  last  makes  another  claim  for  damages  on 
account  of  the  seducing  and  debauching  of  plaintiff's  wife. 
The  answer  is  in  general  denial,  with  a  plea  of  the  statute  of 
limitations  against  the  matter  set  up  in  the  first  count  of  thfv 
petition.  There  was  a  trial  to  jury.  Verdict  and  judgment 
in  defendant's  favor.     Plaintiff  appeals. — Reversed. 
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Preston  &  Mofftt  and  Rickel  &  Crocker  for  appellant. 

Giifin  &  Voris  and  Smith  d-  Smith  for  appellee. 

Waterman,  J. — The  first  matter  of  complaint  is  that 

the  trial  court  did  not  state  the  issues  to  the  jury  otherwise 

than  by  copying  the  pleadings  in  its  charge.     While  this  i<^ 

the  fact,  and  that  manner  of  submitting  a  case  to  a 

1  jury  has  been  condemned  by  this  court  (Swanson  v, 
AUe7i,  108  Iowa,  419),  yet  we  should  hesitate  to  re- 

Tcrso  on  tliis  ground  alone.  It  may,  perhaps,  be  that  the  facts 
are  so  stated  in  the  pleadings  as  that  no  prejudice  could  havo 
resulted  to  plaintiflF  from  the  method  pursiied.  Crawford  v, 
liolan,  72  Iowa,  673-  In  view,  however,  of  the  retrial  which* 
lA'e  find  miist  be  had  on  another  ground,  we  recommend  that 
a  different  method  be  followed  in  stating  the  case  to  the  jury. 
II.  It  will  be  observed  that  the  plea  of  the  statute  of 
limitations  is  interposed  only  against  the  matter  set  up  in  th^ 
first  count  of  the  petition.  But  the  coiirt  submitted  it  as  a 
defense  to  the  causes  of  action  set  out  in  the  second 

2  and  third  counts  also,  and  in  so  doing  was  in  error. 
Section  3629  of  the  Code  is  as  follows:  **Any  de- 
fense showing  that  a  contract,  written  or  oral,  or  any  instru- 
ment was  delivered  to  a  person  as  an  escrow,  or  showing  mas- 
ter of  justification,  exciise,  discharge  or  release,  and  any  de- 
fense which  admits  the  facts  of  the  adverse  pleading,  but  by 
some  other  matter  seeks  to  avoid  their  legal  effect,  must  be 
specially  pleaded. '*  The  defense  of  the  statute  of  limitations 
is  an  affirmative  one.  It  is  a  confession  and  avoidance,  and. 
the  burden  of  establishing  it  rests  upon  the  pleader.  Ilarlin 
r.  Stevenson,  30  low^a,  371;  Tredway  v,  McDonald,  51 
Iowa,  6C3.  If  not  pleaded,  it  is  to  be  deemed  waived.  Rob- 
inson V,  Allen,  37  Iowa,  27.  Counsel  for  appellee  claim 
these  authorities  are  not  applicable  under  the  Code.  They 
say  that  wnen  these  actions  were  decided  the  statute  in  force 
at  the  time,  being  in  one  case  section  2650  of  the  Code  of 
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1873,  and  in  the  others  section  2878  of  the  Eevision  of  1860, 
provided  that,  when  any  of  the  grounds  of  demurrer  did  not 
appear  on  the  face  of  the  petition,  the  objection  might  be 
taken  by  answer,and  if  not  so  taken,  it  should  be  deemed 
waived;  and  the  italicized  clause  is  omitted  in  the  corre- 
s|)onding  section  (3563)  of  the  present  Code.  We  do  not  re- 
gard this  change  as  being  sufficient  to  justify  the  court  in 
making  a  defense  for  a  party  which  he  did  not  see  fit  to  mak<* 
for  himself.  Furthermore,  we  think  the  cited  cases  are  bot- 
tomed on  section  2718,  Code  1873,  and  section  2942,  Revis- 
ion 1860,  each  of  which  is  identical  with  the  present  section 
3629,  which  we  h^ve  set  out  above.  Xeither  do  we  think 
defendant  is  in  any  way  aided  because  the  facte  upon  which 
such  a  plea  might  have  been  foimded  appear  in  the  record. 
TTiis  is  not  an  instance  in  which  the  parties  agree  to  try  an 
issue  not  presented  in  the  pleadings. 

III.       An  objection  is  also  made  by  appellant  to  the 
submission  to  the  jury  of  the  plea  of  the  statute  of  limita- 
tions to  the  first  count  of  the  petition  on  the  ground 
3  that  it  is  not  sufficiently  specific.     No  attack  was 

made  upon  this  division  of  the  answer,  either  bv  mo- 
tion or  demurrer.  The  objection  comes  too  late.  Gunsel  v, 
McDonnell,  67  Iowa,  521. 

Some  other  matters  are  pressed  in  argument,  but,  as 
they  are  not  likely  to  again  arise,  it  is  unnecessary  that  any- 
thing further  be  said  in  relation  to  them.  For  the  error  men- 
tioned the  judgment  is  bevebsed. 


113 

'1\ 

128 

742] 

113 

47 

131 

eo9 

118 
140 

^ 

Jan.  IDO^]     Jewell  v..  Board  of  Tkustebs.  47 


James  E.  Jewell^  Appellee,  v.  The  Board  of  Trustees^  us  ^ 
OF    Summer    Towjsship^    Buchanan    County,    Ap- 
pellant. 

Taxation  of  Sheep:  "mebchant*'  defined.  Code,  section  1350. 
requires  personal  property  to  be  assessed  for  taxation  against 
the  person  owning  it  on  January  Ist  Section  1308  provides 
that  sheep  over  six  months  old  are  subject  to  taxation.  Section 
1318  provides  that  the  person  owning  personal  property  pur- 
'  chased  with  a  view  of  its  being  sold  shall  be  deemed  a  mer- 
chant and  the  assessment  on  such  property  shall  be  made  for 
the  average  value  of  the  stock  for  the  year  next  preceding  the 
assessment.  Held,  that  a  farmer  purchasing  sheep  in  the  fall 
with  a  view  of  fattening  and  then  selling  them  is  not  a  mer- 
chant within  the  meaning  of  seotion  1318.  but  should  be  assessed! 
with  all  sheep  owned  on  January  Idt 

Appeal  from  Buchanan  District  Court, — Hon,  Frankllin 
C.  Platt^  Judge. 

Monday, ^January  21,1901. 

Appeal  from  an  assessment  of  plaintiff's  personal  prop- 
erty for  taxation  for  the  year  1898.  The  trial  court  reversed 
the  action  of  the  defendant  board,  which  confirmed  an  as^ 
sessment  against  plaintiff  of  the  entire  value  of  certain  sheep 
purchased  by  him  in  October,  1897,  and  defendant  appeals*. 
— Reversed. 

H.  W.  Holman  for  appellant* 

James  E.  Jewell  pro  se. 

Deemer,  J. — In  October  of  the  year  1897,  plaintiff 
purchased  550  head  of  sheep  in  Van  Buren  county,  with  a 
view  to  feeding  and  selling  the  same  on  the  Chicago  market. 
Shortly  after  his  purchase,  the  sheep  were  brought  to  Sum- 
ner township,  Buchanan  county,  and  there  fed  and  fitted  fo^* 
the  market.  They  were  kept  in  this  township  until  after  th^ 
first  day  of  January,  1898,  and  were  by  the  assessor  assessed' 
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to  plaintiff  at  $777.  Plaintiff  appeared  before  the  defend- 
ant board  and  asked  that  the  assessment  be  reduced  to  $362, 
that  being  the  value  of  the  proportionate  number  of  sheep  that 
he  had  on  hand  during  the  year  of  1897.  This  the  board  re- 
fused to  do,  and  from  that  decision  plaintiff  appealed  to  the 
district  court,  where  his  assessment  was  reduced  as  requested', 
and  the  action  of  the  board  reversed.  The  case  comes  to  us 
on  certificate  from  the  trial  judge,  the  material  part  of 
which  read  as  follows:  "Where  a  party  who  is  engaged  in 
farming  and  other  business  purchases  live  stock,  with  the 
view  of  its  being  sold  after  the  same  are  fed  and  fitted  for 
market,  keeping  the  same  a  part  of  the  year,  and  having  said 
live  stock  on  hand  the  first  day  of  January,  at  the  time  that 
-which  the  property  is  assessed,  shoiild  he  be  assessed  for  the 
entire  number  of  animals  which  he  has  on  hand  at  that  date, 
^r  should  he  be  regarded  as  a  merchant,  under  the  provisionj^ 
of  section  1318  of  the  Code,  and  his  property  assessed  at  tho 
average  value  of  the  stock  during  the  year  preceding  the  time 
of  the  assessment ;  and,  if  the  party  has  not  been  engaged  in 
business  for  the  entire  year,  then  the  average  value  durinij 
such  time  as  the  property  has  been  on  hand  during  the  year, 
prior  to  the  time  the  assessment  was  made  V^  li  is  conceded 
that  the  average  number  of  sheep  plaintiff  ownel  and  had 
on  hand  during  the  year  1897  was  362.  The  number  thu- 
iixed  is  arrived  at  by  this  mathematical  process:  The  550 
head  of  sheep  were  on  hand  for  a  period  of  three  months 
prior  to  January  1,  1898.  One  fourth  of  that  number  is 
187.  Plaintiff  also  had  225  lieaH  of  stock  sheo  that  he 
owned  during  the  entire  year  of  1897,  and  this  added  to  the 
137  makes  the  number  362,  hitherto  stated.  The  question 
<»ertified  involves  a  construction  of  sections  1308,  1318,  and 
1319  of  the  Code,  the  material  parts  of  which  are  as  follows^. 
**Sec.  1308.  All  other  property,  real  or  personal,  is 
subject  to  taxation  in  the  manner  prescribed,  and  this  section 
is  also  intended  to  embrace  *  *  -^^  sheep  or  swine  over 
six  months  old     *     *     *" 
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"Sec.  1318.  Any  person  *  *  *  owning  or  having 
in  his  possession  *  *  *  with  authority  to  sell  the  same, 
Any  personal  property  purchased  with  a  view  of  its  being 
sold,  *  *  *  shall  be  held  to  be  a  merchant,  for  the  pur- 
poses of  this  title.  In  assessing  such  stocks  of  merchandise 
the  assessor  shall  require  the  production  of  the  last  inven- 
tory taken.  ♦  *  ♦  The  assessment  shall  be  made  at  the 
iiverage  value  of  the  stock  during  the  year  next  preceding  the 
time  of  assessment. 

"Sec.  1319.  Any  person  *  *  *  who  purchases, 
receives  or  holds  personal  property  of  any  description  for 
the  purpose  of  adding  to  the  value  thereof  by  any  process  of 
manufacturing,  packing  of  meat,  refining  or  purifying,  or 
by  the  combination  of  different  materials  with  a  view  to 
making  a  gain  or  profit  by  so  doing  and  selling  the  same, 
shall  be  held  as  a  manufacturer,  for  the  purpose  of  this  title, 
^  *  *  but  the  average  value  thereof  to  be  ascertained, 
as  in  the  preceding  sections.'^ 

Reduced  to  its  last  analysis,  the  question  is  this:  Is  a 
person  who  buys  sheep  for  the  purpose  of  feeding  and  fat- 
tening them  for  the  market,  and  selling  them  when  so  fat- 
toned,  a  merchant,  within  the  meaning  of  section  1318  ?  Th<* 
olefin ition  ordinarily  given  of  "merchant"  is  "one  whose 
l)iisiiir!^.s  is  to  buy  and  sell  merchandise" ;  'one  who  buys  to 
v^^  apain,  and  who  does  both,  not  occasionaly  or  incident- 
ally, luit  liabitnallv  and  as  a  business."  But  every  one  who 
who.  buys  and  sells  is  not  a  merchant.  Generally  speaking, 
^^only  those  who  traffic  in  the  way  of  commerce,  or  carry  on 
business  by  way  of  emption,  vendition,  barter,  permutation, 
or  exchange,  and  who,  to  make  their  living,  buy  and  sell  by 
a  continued  assiduity  or  frequent  negotiation  in  the  mystery 
of  merchandise,  are  esteemed  merchants."  Lansdale  v^ 
Brashear,  3  T.  B.  Mon.  330;  State  v.  Smith,  5  Humph.  394; 
Norris  v.  Com.,  27  Pa.  St.  494.  In  the  first  case  cited  it 
was  held  that  farmers  who  raised  hemp,  cattle,  and  hogs  fon 
the  market  were  not  merchants.  And  in  the  second  case  it 
Vol  113  la— 4 
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is  saidj  in  effect,  that  a  merchant,  within  the  meaning  of  th*^ 
revenue  law  of  Tennessee,  is  a  person  whose  vocation  and 
pursuit  is  the  business  of  buying  and  selling,  whereby  he 
makes  his  living.  These  general  definitions  are  not  disputed 
by  plaintiff,  but  he  insists  that  the  legislature  has  given  a 
definition  of  the>term  in  section  1318,  and  that  the  meaning 
there  given  must  control.  That  statute  says  that  any  person 
having  in  his  possession  any  personal  property,  purchased 
with  a  view  to  its  being  sold,  shall  be  held  to  be  a  merchant. 
Under  a  strict,  literial  interpretation,  this  would  seem  to 
cover  every  article  of  personal  property  that  was  not  pur- 
chased  for  consumption  or  personal  use.  Was  that  the  in- 
tent of  the  legislature  in  defining  the  term  ?  If  it  was,  then 
a  large  amount  of  personal  property  can  only  be  assessed  for 
a  small  part  of  its  value.  Very  few  farmers  purchase  stock 
for  immediate  consumption  or  use.  They  buy  it  to  feed  and 
fit  for  the  market,  and  ultimately  to  sell ;  but  this  does  not, 
to  our  mind,  make  them  merchants.  True,  the  ultimate  ob- 
ject is  sale,  but  not  sale  in  the  condition  in  which  they  buy. 
They  buy  primarily  with  the  purpose  of  feeding  and  prepar- 
ing for  the  market.  Immediate  sale  is  not  contemplated  or 
expected.  There  are,  it  is  true,  persons  who  trade  and  traffic 
in  live  stock  the  same  as  in  ordinary  merchandise,  but  they 
are  not  feeders.  They  feed  simply  to  preserve  life  and  flesh, 
not  to  add  to  the  avoirdupois.  They  purchase  with  a  view  to- 
immediate  sale.  The  ordinary  stock  raiser  buys,  not  for 
immediate  sale,  but  to  derive  a  profit  from  the  produce  that 
he  feeds  his  stock.  There  is  a  manifest  difference  between  a 
stock  merchant  or  buyer  and  a  stock  feeder,  and  this  distinc- 
tion, we  think,  is  preserved  in  the  statutes.  Section  1308 
provides  that  sheep  and  swine  over  six  months  of  age  are 
subject  to  taxation  in  the  manner  prescribed.  If  held  by  one 
with  a  view  to  traffic  therein,  as  in  merchandise,  then  they 
are  to  be  taxed  as  provided  in  section  1318,  and  if  not  sa 
held  they  should  be  listed  and  assessed  each  year  in  the  name- 
of  the  owner  thereof  on  the  first  day  of  Jafiuary, — ^listed  at 


Jan.  1901]     Jewell  v.  Boabd  of  Tbustebs.  51 

their  actual  value,  and  assessed  at  25  per  cent,  of  such  actual 
value.     See  Code,  sections  1305,  1350,  1354.     Confirmation 
of  this  view  is  found  in  the  second  and  third  paragraphs  of 
section  1318,  wherein  it  is  provided  that  in  assessing  "such 
stocks  of  merchandise"  the  assessor  shall  require  the  produc- 
tion of  the  last  "inventory'^  taken,  and  that  the  assessment 
shall  be  made  at  the  average  value  of  the  "stock"  during  the 
year  next  preceding  the  time  of  assessment;  and,  if  the 
merchant  has  not  been  engaged  in  business  so  long,  then  tho 
average  value  during  such  time  as  he  shall  have  been  so  en- 
gaged.    The  terms  "merchandise,"  "merchant,"  and  "stock" 
have  very  well  defined  meanings.     The  former  conveys  the 
idea^of  personalty  used  by  merchants  in  the  course  of  trade, 
and  horses,  cattle,  and  sheep,  etc.,  are  not  usually  included, 
although,  of  course,  they  may  be.     The  last  word  generally 
comprehends  articles  accumulated  in  a  business  or  calling  for 
use  and  disposal  in  its  regular  prosecution.     To  speck  of 
sheep  purchased  for  feeding  as  merchandise,  and  of  a  flock 
as  the  stock  of  a  merchant,  would  not  be  giving  the  words 
used  their  ordinary  significance.    Section  48  of  the  Code  pro- 
vides that  "words  and  phrases  shall  be  construed  according 
to  the  context  and  the  approved  usage  of  the  language,  but 
technical  words  and  phrases  and  such  others,  as  may  have  a 
peculiar  and  appropriate  meaning  in  law,  shall  be  construed 
according  to   such   meaning."      The   words   "merchandise" 
and  "stock"  have  an  appropriate  meaning  in  law,  and  should 
be  construed  accordingly.     Another  rule  in  the  construction 
of  statutes  is  that  force  and  effect  should  be  given  to  all  the 
is  also  significant.    True,  a  feeder  of  stock  may  take  an  in- 
ventory thereof, — that  is,  he  may  count  and  weigh  the  ani- 
mals; but  it  is  not  ordinarily  done  at  regular  intervals.   The 
language  used,  and  the  entire  act  so  construed  as  to  give 
effect  to  all  parts  thereof.    Application  of  the  rule  we  have 
adopted,  to  the  statutes  referred  to,  will  harmonize  every  part 
thereof,  and  give  effect  to  all  their  provisions.     The  use  of 
the  word  "inventory,"  in  the  connection  in  which  it  is  found, 
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merchant,  however,  does  have  a  fixed  time  for  making  his 
invcntorv,  and  inventory  day  is  generally  on  or  near  the  first 
day  of  January.  .  This  is  a  matter  of  common  knowledge, 
01  which  the  court  luay  take  judicial  notice.     Appellee  re- 
lies, however,  on  McConn  v.  Roberts j  25  Iowa,  162,  wherein 
it  is  held  that  a  person  who  buys  and  packs  pork  is  a  "mer- 
chant,''  within  the  meaning  of  section  723  of  the  Revision 
of  1860,  which  is,  in  terras,  quite  like  section  1318  of  the 
present  Code.     That  case  was  decided  on  a  demurrer  to  a 
petition,  which   recited  that  plaintiflf  w^as  engaged   in  the 
business  of  buying  and  packing  pork,  to  be  sold  outside  tho 
state,  and  that  he  had  $19,000  invested  in  his  pork  operations. 
There  was  really  no  contention  over  the  fact  that  plaintiff  in 
that  case  was  a  merchant    Both  parties  seemed  to  concede 
the  point.    But,  if  this  be  not  true,  there  is  nothing  in  that 
case  that  militates  against  the  views  hitherto  expressed.  Plain- 
tiff in  that  case  was  buying  pork,  not  for  feeding  purposes, 
but  "was  buying  and  packing  pork  to  be  sold  outside  of  tho 
state/'    Whether  the  pork  was  live  or  dead  does  not  appear, 
nor  do  we  regard  it  as  material.    He  was  buying  and  packing 
pork  for  sale,  and  in  so  doing  may  be  said  to  have  been  a 
meroliant  dealing  in  pork.     We  do  not  regard  that  case  as 
controlling.     Any  other  construction  than  the  one  we  have 
given  would  tend  to  great  confusion  in  the  manner  of  making 
assessments  of  live  stock.    The  ordinary  farmer  would  be  re- 
quired to  separate  the  personal  property  he  had  bought  for 
feeding    and    sale    from    that    which    he    had    bought    or 
raised     for     use     and     consumption,     and     much     would 
depend     upon     an     undisclosed     and     unascertained,  and 
almost     unascertainable, '  intent     at     the     time     of     pur- 
chase.    Tf    a    man    bought    one    cow    for    the     purpose 
of   sale,   or   one   steer  or   one  horse   and   owned   him  but 
a  fraction  of  a  year  preceding  the  assessment,  he  woiild  pay 
upon  a  valuation  fixed  by  proportions  that  would  be  hard  to 
ascertain.     If  the  rule  contended  for  by  appellee  should  bo 
tostained,  and  a  man  should  buy  a  steer  on  December  31, 
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1897,  for  the  purpose  of  sale,  he  would  be  assessed  at  1-3C5 
of  one-fourth  of  the  value  of  that  steer,  although  he  owned 
him  on  January  1,  1898.  Surely  this  was  not  the  intent  of 
the  legislature.  We  therefore  answer  the  question  pro- 
pounded in  the  certificate  of  the  trial  judge  as  follows:  The 
owner,  under  the  facts  stated,  should  be  assessed  for  the  en- 
tire number  of  animals  owned  by  him  on  the  first  day  of 
January,  and  should  not  be  regarded  as  a  merchant,  under 
section  1318  of  the  Code. — ^Reversed. 


Carrie  C.  Teany,  Egbert  E.   Cole,  Cora  F.   Cole   (a        

minor),  by  her  next  friend,  Carrie  C.  Teany,  Ada  F.        |ii8  27» 
Cole  (a  minor),  by  her  next  friend,  Carrie  C.  Teany,        132    57^ 
Appellants,  v.  Henry  Mains,  Catherine  Cole,  M.  T. 
Cole,  J.  A.  McLuen,  Mrs.  J.  A.  McLuen  and  Iowa 
Loan  &  Trust  Company,  a  corporation. 

Deeds:  wobds  op  inhebitakce:  Repugnancy.  Where  the  granting 
clause  of  a  deed  did  not  contain  words  of  inheritance,  but  it  was 
recited  that  the  conveyance  was  made  for  the  sole  use  of  the 
grantee  and  of  her  heirs,  and  that  she  was  not  to  have  the 
privilege  of  conveying  or  incumbering  it,  the  grantee  toolc  an 
absolute  estate,  and  not  as  trustee  for  heirs,  then  living,  since, 
by  Code,  section  2913,  a  fee  may  be  created  without  the  word 
"heirs,"  and  the  provision  as  to  the  heirs  was  not  inconsistent 
with  the  fee,  and  the  condition  imposed,  being  repugnant  to  the 
grant  of  the  fee,  was  void 

Appeal  from  Guthrie  District  Court. — ^Hons.  J.  H.  Apple- 
gate  and  J.  D.  Gamble,  Judges. 

Monday,  January  21,1901. 

The  defendants,  the  Iowa  Loan  &  Trust  Company  and 
J.  A.  and  IJfellie  McLuen,  demurred  to  plaintiffs'  petition, 
and  the  demurrer  was  sustained,  whereupon  the  plaintiffs. 
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twith  leave,  filed  an  amended  and  substituted  petition,  which, 
on  motion  of  said  defendants,  was  stricken  from  the  files. 
Thereupon  plaintiffs  moved  to  vacate  said  orders  which  was 
overruled,  and,  plaintiffs  refusing  to  further  plead,  judg^ 
ment  was  rendered  dismissing  their  petition,  and  for  costs, 
from  which  they  appeal. — Afflrmed. 

Henry  B.  Hohman  for  appellants. 

J,  D.  Brown  for  appellees. 

Given,  C.  T. — ^I.  The  motion  to  strike  the  amended  and 
substituted  ptition  was  submitted  to  and  sustained  by  Judge 
Gamble.  There  was  no  error  in  the  ruling,  as  said  amended 
and  substituted  petition  presented  the  same  cause  of  action 
as  the  original.  True,  it  is  with  much  elaboration,  but  with- 
out a  single  additional  essential  allegation.  The  motion  to 
vacate  thte  rulings  made  on  the  demurrer  and  the  motion  to 
strike  were  also  submitted  to  Judge  Gamble,  and  properly 
overruled,  as  in  doing  so  he  simply  adhered  to  the  ruling 
made  by  Judge  Applegate  on  the  submission  of  the  demurrer 
to  the  petition. 

II.  This  brings  us  to  inquire  whether  the  court  erred 
in  submitting  the  demurrer  to  the  original  petition.  That 
petition  shows,  in  substance,  as  follows :  That  plaintiffs  are 
the  grandchildren  of  Henry  Mains,  and  only  children  of  his 
daughter  Catherine  Cole ;  that  on  the  twelfth  day  of  June, 
1895,,  Henry  Mains  was  the  owner  of  a  certain  tract  of  land 
described ;  that  on  said  day  said  Henry  Mains  and  wife  exe- 
cuted the  deed  of  conveyance  set  out  to  Catherine  Cole  for 
said  premises,  which  deed  was  filed  for  record  on  the  day  of 
its  execution.  Plaintiffs  alleged  as  follows:  "That  on  the 
12th  day  of  June,  1895,  the  defendant  Henry  Mains,  desir- 
ing to  provide  for  the  support  and  maintenance  and  educa- 
tion of  the  plaintiffs  and  for  the  support  of  the  defendant 
Catherine  Cole  during  her  natural  life,  executed  an  express 
trust  in  writing  conveying  the  naked  legal  title  to  said  real 
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estate  to  the  defendant  Catherine  Cole^  in  trust  for  the  plain* 
tiffs,  and  conveying  the  equitable  title  of  the  said  real  estate 
in  equal  undivided  shares  to  the  plaintiffs  and  the  defendant 
Cathrine  Cole,  and  making  the  defendant  Catherine  Cole  the 
trustee  for  the  execution  and  distribution  of  said  trust  fund, 
and  expressly  providing  that  the  said  trustee  should  not  have 
the  privilege,  under  any  circumstances,  to  deed  or  mortgage 
the  premises  to  anyona  A  copy  of  said  express  trust  is  hereto 
annexed,  marked  ^Exhibit  A,'  and  made  a  part  hereof.'* 
Plaintiffs  further  allege  that  Catherine  Cole  failed  to  carry 
out  the  said  trust,  and,  in  violation  therof,  executed  a  mort- 
gage on  said  premises  to  the  defendant  the  Iowa  Loan  & 
Trust  Company  on  the  first  day  of  November,  1895,  and  by 
conveying  said  premises  to  the  defendant  J.  A.  McLuen  on 
the  seventeenth  day  of  May,  1897,  and  by  putting  him  in 
possession  of  the  premises.  Plaintiffs  prayed  that  said  prem- 
ises be  released  from  said  mortgage;  that  the  deed  to  Mc- 
Luen be  canceled,  aind  that  he  be  held  to  have  been  the  trus- 
tee of  plaintiffs  during  his  possession,  and  required  to  ac- 
count for  rents  and  profits ;  and  that  the  title  be  quieted  in 
plaintiffs,  or  in  some  suitable  person  to  be  appointed  to  carry 
out  the  trust.  The  *deed  from  Henry  Mains  and  wife  to 
Catherine  Cole  recites  that,  "in  consideration  of  the  sum  of 
one  and  no  one-hundredths  doUaxs  in  hand  paid  by  Cather- 
ine Cole,  of  Guthrie  county,  and  state  of  Iowa,  do  hereby 
sell  and  convey  tmto  said  Catherine  Cole  the  following  de- 
scribed premises,^'  describing  said  tract  of  land.  Immedi- 
ately following  after  this  description  the  deed  contains  the 
following:  "This  deed  is  given  to  said  Catherine  Cole,  my 
daughter,  with  the  distinct  understanding  and  agreement 
that  it  is  for  her  sole  use  and  that  of  her  heirs,  and  that  she 
is  not  to  have  the  privilege,  under  any  circumstances,  to  deed 
tit  away,  or  maie  a  mortgage  on  it  to  any  one.*'  The  deed 
concludes  with  the  usual  covenants  of  warranty.  The  de- 
murrer to  the  petition  is  upon  two  grounds,  namely:  "(1) 
That  said  petition  fails  to  show  on  its  face  that  said  plain- 
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tiflfs,  or  any  of  them,  has  any  interest  whatever  in  the  sub- 
ject-matter of  this  action;  (2)  that  the  facts  stated  in  said 
petition  do  not  entitle  plaintiffs  to  the  relief  demanded."  Ap- 
pellants' counsel  state  their  contention  as  follows:  The 
agreement  set  out  in  the  deed  separated  the  equitable  from 
the  legal  estate,  and  created  both  a  use  and  a  trust.  It  made 
Catherine  Cole  a  beneficiary  in  the  use  and  trustee  of  the 
trust.  It  made  the  heirs  of  Catherine  Cole  beneficiaries  in 
both  the  use  and  trust,  and  equitable  tenants  in  common 
with  Catherine  Cole  during  the  life  of  Catherine  Cole* 
It  gave  the  equitable  estate  or  use  to  Catherine 
Cole  and  her  heirs  in  common,  and  gave  the  legal  es- 
tate to  Catherine  Cole  in  trust  for  her  heirs,  and  gave 
the  heirs  or  children  a  remainder  in  fee  simple  upon  the 
death  of  Catherine  Cole."  Appellees'  counsel  contend  "that 
.Catherine  Cole,  under  the  deed  to  her  by  her  father,  Henry 
Mains,  took  an  estate  in  fee  simple,  and  that  the  clause  in 
the  deed  imposing  a  restraint  upon  the  right  of  alienation  is 
void,  as  repugnant  to  the  grant."  Omitting  the  part  of  the 
deed  following  the  description  of  the  land,  quoted  above,  we 
have  a  deed  of  general  warranty  conveying  the  premises  to 
Catherine  Cole  in  fee  simple.  True,  the  conveyance  is  "un- 
to the  said  Catherine  Cole,"  and  not  to  her  and  her  heirs  j 
but  under  section  2913  of  the  Code  the  effect  is  the  same  as 
if  the  conveyance  was  expressly  to  her  and  her  heirs.  That 
section  provides  that  "  the  term  'heirs'  or  other  technical 
words  of  inheritance  are  not  necessary  to  create  and  convey 
an  estate  in  fee  simple."  The  words,  "This  deed  is  given  te 
said  Catherine  Cole,  my  daughter,  with  the  distinct  under- 
standing and  agreement  that  it  is  for  her  sole  use,  and  that 
of  her  heirs,"  express  no  more  than  under  the  provisions  of 
said  section  2913  was  previously  expressed  in  the  deed,  and 
are  in  harmony  with  the  title  conveyed,  namely,  a  fee-sim- 
ple title  to  Catherine  Cole  and  her  heirs.  The  words,  "and 
that  she  is  not  to  have  the  privilege,  under  any  circum- 
stances, to  deed  it  away,  or  make  a  mortgage  on  it  to  an;y* 
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one,"  are  clearly  a  restraint  upon  the  right  of  alienation. 
The  question,  then,  is  whether  this  restraint  renders  that 
part  of  the  deed  void.     Many  aiithorities  are  cited,  but  w«- 
need  not  look  beyond  oiir  own  decisions  to  determine  the  ef- 
fect that  should  be  given  to  these  words.     In  McCIeary  v. 
Ellis,  54  Iowa,   311,   the  deed  conveyed  as  a  gife  from 
the  father  to  his  son  "all  my  interest  in  the  following  lands," 
describing  a  tract  of  190  acres.     After  the  description  the 
deed  contained  the  following:    **To  have  the  above-described 
lands  his  lifetime,  and  to  go  to  his  children  at  his  death ;  but,, 
if  he  dies  without  cliildren,  then  the  above-described  land  ta 
go  to  his  brother  George  McCIeary,  and  at  his  death  is  to- 
go  to  his  brother's  children — ^that  is,   Gteorge  McCleary's 
children — ^but,  if  George  dies  without  children,  it  is  to  go  ta 
his  sister's  children.    It  is  expressly  tmderstood  that  he  shall 
not  part  with  it  or  sell  it,  nor  shall  any  person  sell  it  for 
him,  or  for  debts  whatsoever."    This  court,  speaking  through 
Day,  J.,  said :    "From  an  examination  of  the  deed  of  Abram- 
McCIeary  it  is  evident  that  it  conveys  a  fee-simple  estate. 
The  conveyance  is  of  a  life  estate  to  George  McCIeary,  re- 
mainder to  his  children,  but,  if  he  should  die  without  chil- 
dren, to  his  brother,  George,  and  his  children,  and,  if  George 
should  die  without  children,  remainder  to  his  sister^s  chil- 
dren.    The  conveyance  is  of  a  life  estate  and  a  vested  re^ 
mainder  in  fee.  4  Kent  Commentaries,  203.     No  reversion- 
ary interest  is  retained  in  the  grantor.     He  has  disposed  of 
his  entire  estate  in  fee.  The  disposition  of  the  estate  is  to  the 
beneficiary  directly  without  the  intervention  of  trustees.  The 
question  in  this  case  is,  can  the  grantor  of  the  fee  impose  re- 
straints upon  alienation?"     After  a  careful  review  of  the 
authorities,  the  court  said :    "We  have  no  hesitancy  in  hold- 
ing, in  view  of  the  authorities  above  quoted  and  others  that 
might  be  referred  to,  that  the  conditions  of  this  deed  against 
alienage  and  liability  for  debts  are  void."    The  condition  in 
the  deed  under  consideration  against  alienage  is  so  identical 
with  that  in  the  McCIeary  Case  that  we  regard  that  case  as.  • 
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-determinative  of  this.  On  the  question  as  to  kind  of  title 
Catherine  Cole  took  and  upon  the  question  just  considered, 
see,,  also,  Case  v.  Dvnre,  60  Iowa,  442;  Machine  Co.  v. 
Gates,  75  Iowa,  343,  and  Meek  v.  Briggs,  87  Iowa,  610. 
There  was  no  error  in  sustaining  the  demurrer,  nor  in  any 

-of  the  respects  complained  of. — Affibmed. 


Lucy  McAnich  et  ah  v.  Julia  Hulse^  Appellant 

114     ^ 

— lit      'Surveys:    presumptions:     Evidence.    Under  Code»  section  538,  pro- 

139    182  Tiding  that  a  copy  of  the  county  surveyor's  field  notes,  plat 

1  and  record,  duly  certified,  shall  be  presumptive  evidence  of  the 
survey  between  the  persons  who  Joined  In  requesting  it,  in  an 
action  to  quiet  title,  all  evidence  by  the  county  surveyor  as  to 
the  location  of  a  boundary  line,  which  has  not  been  made  with 
the  knowledge  of  one  of  the  parties,  cannot  be  given  presump- 
tive weight  as  to  the  correctness  of  the  survey. 

'Overcoming  presumption  op  correctness.    In  a  suit  to  quiet  title 
to  realty,  the  plaintiff's  claim  rested  on  a  survey  by  the  county 

1  surveyor,  who  located  a  section  line  in  dispute  east  of  where  It 
was  originally  established  in  1853.  The  line  as  originally  estab- 
lished was  marked  by  a  highway,  fenced  and  maintained  in 

2  accordance  with  such  location.  Such  county  surveyor,  in 
locating  the  boundary,  accepted   the  starting  point  fixed  by 

3  another  surveyor,  which  was  outside  the  highway.  All  of  the 
dividing  lines  in  the  part  of  the  section  in  dispute  were  estab- 
lished by  reference  to  the  quarter  post  as  fixed  by  the  original 
survey,  and  when  the  land  claimed  by  plaintiffs  was  deeded  to 
the  grantee,  under  whom  they  claimed,  it  was  understood  that 
it  would  be  measured  from  the  line  as  established  by  the 
original  survey.  Held,  suflicient  to  overcome  presumptive  cor- 
rectness of  such  county  survey,  if  it  were  entitled  to  the  pre- 
sumptive weight  given  by  Code,  section  638,  to  the  record  of  a 
survey  made  by  a  county  surveyor. 

.Appeal  from  Poweshiek  District  Court, — Hon.  D.  Ryan, 

Judge. 

Monday,  January  21,1901. 
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Action  to  quiet  title  to  land.  Plaintiffs  are  the  widow 
{now  remarried)  and  the  children  of  one  Lewis  Hulse,  now 
deceased,  who  was  the  son  of  defendant,  and  claim  title  to 
the  premises  in  controversy  under  a  conveyance  made  to  said 
Lewis  Hulse  by  defendant  in  exchange  for  the  conveyance 
of  another  tract  of  land  made  to  defendant  by  said  Lewis 
Hulse.  Defendant  takes  issue  as  to  material  averments  of 
plaintiffs'  petition ;  also  pleads  an  estoppel ;  and  by  way  of 
cross  petition  asks  that  her  title  to  the  land  in  controversy 
be  quieted  against  plaintiffs,  or,  if  this  cannot  be  done  under 
the  evidence,  then  that  the  exchange  of  lands  by  which  Lewis 
Hulse  acquired  title  to  the  premises  be  canceled,  and  for  other 
and  further  relief. — Reversed. 

0.  M.  Slaymaker  and  Haines  &  Lymam,  for  appellant. 
IF.  R,  Lewis  for  appellees. 

McClain^  J. — The  facts  necessary  for  the  decision  of 
this  appeal  are  Kriefly  as  follows:  One  James  Hulse,  in 
1889,  died  seised  of  the  east  \  of  the  west  \  of  the  southwest 
\y  and  the  east  ^  of  the  southwest  J,  of  section  8,  in  town- 
ship 18,  range  13,  Poweshiek  county,  which  premises  he  had 
owned  and  occupied  for  about  25  years.  By  partition  pro- 
ceedings, the  east  47  acres  of  this  tract  were  assigned  to  his 
son  Lewis,  and  the  balance  to  his  widow,  who  is  the  defend- 
ant in  this  action.  In  1890  defendant  deeded  to  Lewis  the 
west  40  of  the  tract  (that  is  the  east  \  of  the  west  \  of  the 
southwest  i)  in  exchange  for  the  east  -J  of  the  east  ^  of  the 
southwest  J,  which  belonged  to  him.  In  1891,  Lewis  Hulse 
died,  and  the  plaintiffs  in  this  action  own  through  him  the 
40-acre  tract  conveyed  to  him  by  defendant.  At  the  time  of 
the  exchange  there  were  improvements,  consisting  of  a  larger 
and  smaller  dwelling  house,  with  bam,  cribs,  and  other 
buildings,  on  the  tract,  which  had  belonged  to  defendant, 
and  near  the  boundarv  line  between  the  tract  retained  bv 
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her  and  the  40-acre  tract  deeded  to  Lewis.  Between  the  time 
of  the  exchange  and  the  death  of  Lewis  defendant  lived  in 
the  larger  of  these  houses,  and  Lewis,  with  his  family,  in 
the  smaller  one,  further  east  Plaintiffs  now  claim  that 
the  eastern  boundary  of  their  40-acre  tract  is  east  of  the 
larger  house,  and  that  this  house  and  some  of  the  other  im- 
provements belong  to  them,  while  defendant  claims  that  the 
line  is  21  feet  west  of  the  house,  and  that  none  of  the  im- 
provements are  upon  plaintiffs'  land.  The  fact  that  the  por- 
tion of  the  premises  in  controversy,  which  is  a  wedge-shaped 
piece  some  60  or  80  feet  wide  at  the  north  end,  and  nmning^ 
to  a  point  at  the  south  end,  includes  these  buildings  is  what 
gives  significance  to  the  controversy. 

The  first  question  is  whether  the  boundary  line  between, 
the  property  of  plaintiffs  and  that  of  defendant  runs  east 
of  the  dwelling  house,  instead  of  substantially  where  the- 
fence  stands,  in  reference  to  which  the  premises  have 
1  up  to  this  time  been  occupied.     This  line  is  one  sub- 

stantially followed  by  a  fence  constjnicted  soon  after 
the  death  of  Lewis  IIulse  by  the  son  of  defendant,  for  de- 
fendant and  the  plaintiff  Lucy  McAnich,  and  recognized 
by  the  parties  as  the  boundary  line  for  several  years  after 
Lewis  Ilulse's  death,  and  until  after  a  certain  survey  waa 
made  in  1894  by  one  Buck,  county  surveyor,  which  will  be 
hereafter  more  fully  referred  to.  Plaintiffs'  claim  rests  en- 
tirely upon  the  survey  made  by  said  Buck,  county  surveyor,^ 
who  testifies  that,  on  establishing  the  lines  by  means  of  meas- 
urements from  the  government  corners,  he  found  the  line  be- 
tween the  east  ^  and  the  west  ^  of  the  southwest  i  of  the  sec- 
tion would  run  some  25  feet  east  of  the  larger  dwelling^ 
house.  Plaintiffs  contend  that  this  line  established  by  the 
county  surveyor  is  presumptively  correct.  Code,  sections 
534,  538.  The  latter  of  these  sections,  which  is  the  one  most 
explicit  as  to  the  effect  to  be  given  to  the  survey,  provides- 
that  it  is  the  copy  of  the  field  notes,  plat,  and  record  duly 
'certified  which  is  to  be  presumptive  evidence,  and  that  it 
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is  to  be  such  evidence  ^Tbetween  those  persons  who  join  in 
requesting  it  and  any  other  person  then  concerned  who  has 
reasonable  notice  that  such  survey  is  to  be  made  and  the 
time  thereof."    One  serious  difficulty  with  the  Buck  survey 
is  that  it  does  not  appear  ever  to  have  been  made  of  record 
at  all.     At  any  rate,  no  record  of  it  was  introduced  in  this 
<?ase.     It  is  set  forth  wholly  by  the  oral  evidence  of  Buck 
himself.     Xo  doubt  his  evidence  is  entirely  competent,  like 
that  of  any  other  witness,  to  prove  the  line  in  controversy, 
but  it  does  not  appear  that  any  presumption  is  to  be  enter- 
tained in  behalf  of  his  oral  evidence.     Again,  there  is  only 
the  most  meager  evidence  that  defendant  had  any  knowledge 
of  this  survey.     When  Buck  was  making  it  she  seems  to 
have  agreed  in  an  indefinite  way  that  she  would  share  in  the 
expense  of  some  sort  of  survey,  but  it  does  not  at  all  appear 
that  she  knew  who  was  to  make  it,  and  she  afterwards  paid 
her  share  of  the  expense,  only  after  considerable  protest. 
Furthermore,  Buck's  survey  never  seems  to  have  been  com- 
pleted, and  for  that  reason  probably  was  never  made  a  matter 
of  record.     lie  came  back  to  revise  it  at  the  request  of  a  son 
of  defendant,  who  pretended  to  act  in  defendant's  behalf, 
but  who  never  furnished  him  the  written  request  from  de- 
fendant which  he  asked,  and  finally  gave  up  the  job  while 
still  attempting  to  verify  the  location  of  the  quarter  post  on 
the  west  line  of  the  section,  which  will  be  referred  to  later  on. 
It  does  not  seem,  therefore,  that  Buck's  survey  was  so  far 
eomplete  and  of  record  that  it  ought  to  be  given  any  pre- 
sumptive weight  under  the  statute.     But,  even  treating  it  as 
presimiptively  correct,  it  is  not  to  be  regarded  as  conclusive, 
and  its  presumptive  weight  is  certainly  seriously  affected  by 
the  circumstances  under  which  it  is  made. 

There  is  further  evidence  of  the  line  in  question  which  we 
are  required  to  consider.     The  correctness  of  Buck's  survey 
depends  entirely  upon  the  starting  point  at  the  quarter  post 
on  the  west  line  of  this  section.     This  post  was  located 
2  about  1853  by  one  Talbot,  and  the  highway  was  es- 

tablished, fenced,  and  has  ever  since  been  maintained, 
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in  accordance  with  that  location.     Subsequently  one  Greer 
established  the  same  point  as  about  62  feet  further  east,  and 
entirely  outside  the  limits  of  the  highway,  and  it  was  the 
Greer  post  which  Buck  accepted  in  making  his  measurements. 
Now,  as  a  matter  of  fact,  all  the  dividing  lines  in  the  west 
half  of  the  section  referred  to  in  the  evidence  were  estab- 
lished by  reference  to  the  Talbot  post,  and  the  line  between 
James  Hulse  and  the  party  owning  west  of  him  w^as  marked 
by  a  fence  which  had  been  in  existence  for  25  years  at  the 
time  of  his  death.     Therefore,  when  the  40  claimed  by  plain- 
tiff was  deeded  to  Louis  Hulse,  it  was  understood  by  all 
parties  that  it  would  be  measured  from  the  west  line  thus 
established,  and  as  thus  measured  the  east  line  of  the  40 
came  some  21  feet  west  of  defendant's  principal  dwelling 
house.     Now,  the  line  of  the  public  highway,  as  laid  out 
along  what  was  supposed  to  be  the  w^est  line  of  this  section,, 
was  a  fact  entitled  to  be  shown  in  evidence  by  reputation  and 
usage,  as  proving  the  boundaries  of  the  section.     This  ques- 
tion is  not  discussed  by  counsel  on  either  side,  but  must  be 
considered  by  us  in  determining  the  true  boundary  line  of 
this  section.     Many  American  cases  allow  reputation  to  be 
proven,  even  with  reference  to  private  boundaries,  going 
further  in  this  respect  than  the  English  cases ;  but  all  agree 
that  when   a  private  boundary  line  is  conceded   to   coin- 
cide   with    the    line    recognized    by    the    public,    as    for 
instance    in    the    case    of    a    highway,    reputation    is    ad- 
missible.    A  few  cases  only  need  be  cited.     See  Clement  v. 
Pacher,  125  U.  S.  309,  321  (8  Sup.  Ct.  Kep.  907,  31  L.  Ed. 
721);  Nys  v.  Biemeret,  44  Wis.  104;  Mullaney  v.  Duffy, 
145  111.  559  (33  K  E.  Kep.  750) ;  Ralston  v.  Miller,  3  Rand. 
(Va.)  44;  Tate  v.  Southard,  8  K  C.  45;  2  Jones,  Evidence, 
section  308.     James  Hulse  and  his  neighbor  to  the  west  had 
their  line  established  for  them  by  the  same  Talbot  who  fixed 
the  line  for  the  highway,  and  the  parties  to  the  north,  who 
built  a  fence  supposed  to  be  on  the  dividing  line  between  the 
east  and  west  halves  of  the  Northwest  J  of  the  same  section, 
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established  it  at  a  point  coinciding  with  the  northern  end  of 
the  original  fence  constructed  by  defendant  and  Lucy 
3  McAnich.     All  the  circumstances,  therefore,  contra- 

dict the  survey  of  Buck,  and  it  is  our  opinion  that  the 
evidence  to  be  drawn  from  these  circumstances  overcomes 
the  presumptive  correctness  of  Buck's  survey,  even  though 
it  be  found  to  be  entitled  to  the  presumptive  weight  given 
by  the  statute  to  the  record  of  a  survey  made  by  a  county 
surveyor.  If  Buck  had  started  from  the  Talbot  corner,  ho 
would  not  have  found  the  east  line  of  the  40  in  controversy 
to  be  east  of  defendant's  dwelling  house,  and  we  are  of  tne 
opinion  that  plaintiffs  have  failed  to  make  out,  by  a  prepon- 
derance of  evidence,  their  right  to  the  strip  of  land  claimed 
in  this  action.  Therefore  the  plaintiff's  instructions  should  be 
dismissed. — Eeversed. 


Mbs.  Nat  Art  v.  C.  B.  Chesmore^  Appellant. 

Pleading:  coNDrriON  pbecedent:  Sufficiency.  In  an  action  on 
a  note  given  for  the  price  of  land,  and  "payable  at  the  time 
the  tax  title  or  deed  can  be  procured,"  a  petition  setting  out  the 
note,  and  alleging  that  it  was  due,  did  not  state  a  cause  of 
action,  without  an  allegation  that  the  condiuon  had  been  met 

Appeal  from  Cedar  Rapids  Superior  Court. — ^Hon.  T.  M. 
GiBEKsoN^  Judge. 

Tuesday^  January  22,1901. 

Action  on  a  promissory  note.  The  defendant's  demurrer 
to  the  petition  was  overruled.  There  was  a  trial,  and  a  di- 
rected verdict  for  the  plaintiff.  From  a  judgment  thereon 
the  defendant  appeals. — Reversed. 


<»4  Aky   v.    Ciiksmouk.  [Ho  Iowa 

C  J.  Haas,  for  appellant. 
//.  M.  Troy  for  appellee. 

SiiERwiN  J. — This  action  was  brought  on  the  following  in- 
strument in  writing:  "For  value  received,  I  promise  to  pay 
Mrs.  Xat  Ary  eighty-seven  and  50-100  dollars,  with  interest 
at  eight  per  cent,  per  annum,  for  a  certain  piece  of  timber 
land,  being  two  and  one-half  acres  of  land,  said  tract  of  land 
having  been  sold  for  taxes.  Mrs.  N.  Ary  here  acknowledges 
the  receipt  of  ten  dollars,  which  said  C.  B.  Chesmore  pays  to 
procure  the  tax  deed  or  title,  this  note  to  become  due  and 
payable  at  the  time  the  tax  title  or  deed  can  be  procured.'' 
The  petition  alleges  "that  said  promissory  note  is  long  past 
due,  and  no  part  of  the  same  has  been  paid."  The  defendant 
demurred  to  the  petition,  on  the  ground  that  it  did  not  appear 
therefrom  that  the  note  sued  on  was  due.  The  demurrer 
was  overruled,  and  the  court  held  that  the  burden  of  proof 
was  on  the  defendant  to  prove  that  the  note  was  not  due. 
After  the  close  of  the  evidence  the  court  directed  a  verdict 
for  the  plaintifiF,  and  afterwards  overruled  the  defendant's 
motion  for  judgment  notwithstanding  the  verdict. 

The  petition  was  clearly  insufficient.  It  showed  on  its 
face  that  the  note  was  not  to  become  due  until  a  tax  title  or 
a  deed  of  the  land  for  which  it  was  given  could  be  procured, 
and  there  was  no  allegation  that  this  condition  had  been  met. 
As  the  instrument  itcself  contained  nothing  to  indicate  that 
it  was  due,  the  mere  statement  that  such  was  the  fact  was  a 
conclusion  pure  and  simple.  Koon  r.  Tramel,  71  Iowa,  132  ; 
Sar  County  v.  Ilobhs,  72  Iowa,  69;  Jetiks  v.  Lumber  Co., 
1)7  Iowa,  342.  As  the  plaintiff  had  no  cause  of  action  until 
the  maturity  of  the  note,  it  was  necessary  for  her  both  to 
allege  and  prove  facts  which  sliould  show  such  maturity. 
The  burden  was  upon  her,  and  not  upon  the  defendant ;  for 
the  defendant  only  admitted  the  execution  of  the  note,  and 
-denied  that  it  was  due.     Grcculeaf  Evidence   (13th  Ed.), 
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section  74;  Stephens  Digest  Evidence  (Chase's  Ed.),  175, 
177;  Yeiths  v.  Hagge,  8  Iowa,  163.  The  motion  for  judg- 
ment notwithstanding  the  verdict,  raised  the  same  question 
as  to  the  petition,  that  the  demurrer  did.  This  was  proper 
under  section  3757  of  the  Code,  and  should  have  been  sus- 
tained. The  amendment  to  the  petition  which  was  tiled  did 
not  cure  the  defect.  For  the  errors  pointed  out,  the  judg- 
ment is  reversed. — Keversed. 


Independent  School  Disteict  of  Doon  v.  The  Fidelity 
Insubance  Company,  Appellant. 

Forfeiture:     additional    insurance:     Waiver    by    knowledge    of 

agent.    Where  an  insurance  company  issued  a  policy  on  certain 

property  while  its  agent  who  procured  the  risk  knew  that  a 

1  certain  other  policy  was  to  be  obtained  on  the  same  property, 
it  consented  to  the  additional  insurance,  and  its  policy  was  not 
void  in  consequence  thereof,  since  the  agent's  knowledge  was 
the  knowledge  of  the  company. 

Same.    Where  an  insurance  company  issued  a  policy  on  certain 
property,  while  its  agent  knew  of  a  certain  other  policy  to  h^ 

2  obtained  on  the  same  property,  but  had  no  knowledge  of  a 
third  policy  already  covering  it,  the  company's  policy  was  void, 
as  the  holders  violated  its  provisions  forbidding  additional 
insurance  without  the  company's  consent. 

Appeal  from  Lyon  District  Court, — ^Hon.  Geoboe  W.  Wake- 
field^ Judge. 

Tuesday,  Januaey  22,  1901. 

Action  to  recover  upon  a  policy  of  fire  insurance  on  a 
school  building  and  furniture.  The  defense,  so  far  as  con- 
cerns the  matters  presented  in  this  court,  was  that  a  condition 
of  the  policy  was  violated  by  the  carrying  of  other  insurance 
<m  said  property  without  the  consent  of  defendant.  To  this 
Vol  113  la— 5 
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plaintiff  responded  with  an  amendment  to  its  petition,  in 
which  it  alleged  that  the  understanding  between  plaintiffs 
board  and  the  soliciting  agent  of  the  defendant  was  that  the 
policy  should  contain  a  clause  permitting  other  concurrent 
insurance,  and  that  such  clause  was  omitted  by  mistake.  It 
is  then  prayed  that  the  policy  be  reformed  in  this  respect. 
On  plaintiffs  motion  the  case  was  transferred  to  the  equity 
docket.  There  was  a  trial  to  court,  resulting  in  a  decree  re- 
forming the  policy  as  prayed,  and  giving  judgment  to  plain- 
tiff for  the  amount  therof .     Defendant  appeals. — Reversed. 

McVey  &  McVey,  Dudley  &  Coffin,  and  E.  C.  Roach  for 
appellant. 

Parsons  &  Rinaker  for  appellee. 

Waterman  J. — The  board  of  directors  of  plaintiff  district^ 
desiring  to  effect  insurance  upon  the  school  building,  took 
steps  as  follows:  ^Tlegular  Meeting.  Doon,  Iowa,  Nov.  4, 
1895.  Board  of  directors  met  in  regular  session.  Members 
present :  James  Peterson,  F.  L.  Jenkens,  J.  L.  Weatherly, 
John  Bentley,  J.  H.  Kahl.  On  motion,  J.  L.  Weatherly  was 
chosen  secretary  pro  tem.  On  motion,  bill  of  Donohue  & 
Hennebery  for  school  seats,  amounting  to  $54.48,  was  al- 
lowed. Bill  of  Holmes  Bentley  Lumber  Company  for 
$136.76  was  allowed.  It  was  moved  and  carried  that  the 
school  buildings  be  insured  in  the  following  companies  for 
amounts  stated :  The  Fidelity  Ins.  Company  of  Des  Moines^ 
$1,250.00;  the  Phoenix  Company  of  Hartford,  $1,250.00. 
The  secretary  was  instructed  to  issue  an  order  for  premium 
to  local  agents.     By  motion,  board  adjourned  sine  die.     J. 

L.  Weatherly,  Sec'y  pro  tem."  J.  L.  Weatherly  was 
1  the  agent  for  defendant  company,  and  procured  the 

issuance  to  plaintiff  of  the  policy  in  question,  which 
was  for  the  sum  of  $1,250.  He  knew  a  policy  was  to  be  pro- 
cured of  the  Phoenix  Company  for  a  like  amount,  as  was 
done.     The  policy  issued  by  defendant  company  contained 
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this  provision:  "This  contract  shall  be  void  if  the  assured 
shall  now  or  hereafter  procure  any  other  insurance,  whether 
valid  or  not,  on  property  covered  in  whole  or  in  part  by  this 
policy,  or  if  the  risk  become  more  hazardous  by  any  means 
whatever,  or  if  any  warranty  as  to  the  condition  of  the  pro- 
perty mentioned  in  this  policy  shall  be  violated,  *  *  * 
unless  the  consent  of  the  company  be  indorsed  thereon/' 
The  consent  of  the  company  was  not  given,  save  as  we  shall 
now  state,  to  other  insurance.  Weatherly,  as  agent  of  de- 
fendant, knew  that  the  Phoenix  policy  was  to  be  obtained; 
that  plaintiff  was  to  effect  a  total  insurance  in  the  sum  of 
$2,500.  His  knowledge  of  this  fact  must  be  held  the  knowl- 
edge of  the  company.  By  issuing  its  policy  with  that 
knowledge,  defendant  must  be  held  to  have  consented  to  tho 
additional  insurance  with  the  Phoenix  company.  Erb  v.  Ir\r 
surance  Co.,  99  Iowa,  728.  There  was  such  a  mutual  mis- 
take in  this  matter  as  would  justify  a  reformation  of  the 
contract  in  this  respect.  Fitchner  v.  Association,  103  Iowa, 
276. 

II.  But  there  is  another  matter  in  this  case.  x\t  the 
time  of  the  action  of  the  board  of  directors  which  we  have 
set  out  there  was  an  existing  policy  on  the  school  house  for 
$1,250  in  the  Insurance  Company  of  North  America.  The 
secretary  of  plaintiff  board  testifies  that  he  knew,  and  the 
other  members  of  the  board,  including  Weatherly,  were 
aware,  of  the  existence  of  this  policy  when  the  agreement 

was  made  to  effec  the  insurance  with  defendant.  The 
2  other  directors,  of  whom  there  were  several  besidfs 

Weatherly,  testify  that  they  supposed  the  policy 
in  the  Insurance  Company  of  North  America  had  expired 
when  they  ordered  the  policies  placed  with  defendant  and 
the  Phoenix  Company.  Some  of  them  state  that  the  board 
desired  to  carry  only  $2,500  of  insurance  on  the  building, 
and  they  are  corroborated  to  this  extent;  that  no  more  than 
$2,600  had  ever  before  been  carried.    On  the  whole,  we  aro 
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clearly  of  opinion  that  defendant  did  not  know  of  or  assent 
to  the  policy  in  the  Insurance  Company  of  Xorth  America. 
Neither  did  plaintiff  intend  to  effect  or  carry  insurance  to 
the  amount  of  $3,750.  The  existence  of  this  prior  policy, 
to  which  defendant  had  not  assented,  violated  the  condition 
of  the  policy  in  suit  which  we  have  set  out,  and  defendant 
is,  therefore,  released  from  liability  on  its  contract.  Zim- 
merman  v.  Insurance  Co,,  77  Iowa,  685. 

Our  holding  on  the  merits  of  the  case  renders  unnecessary 
any  specific  ruling  on  the  motion  to  strike  appellee's  argu- 
ment.    For  the  reasons  given,  the  judgment  below  is  be- 

VERSED. 


A.  E.  Paemateer,  Plaintiff,  v.  D.  M.  Bass,  Appellee,  and 
Hugh  Conn,  Appellant. 

Principal  and  Surety:  receipt  op  coNsroERATioN:  What  is  not. 
There  was  evidence  that  of  two  makers  of  a  note,  A,  receivea 
the  consideration,  and  gave  a  part  of  it  to  the  other,  B..  takin»; 
his  note  therefor.    Held,  in  an  action  on  the  original  note,  that 

1  a  charge  that  if  B.  "received  any  part  of  the  consideration,"  he 
was  not  a  surety  only,  was  not  misleading  in  forcing  the  Jury 
to  find  B.  was  not  a  surety,  though  they  found  that  he  borrowed 
part  of  the  money  from  A.,  since  such  money  borrowed  was 
not  a  "part  of  the  consideration,"  but  was  the  consideration 
of  his  own  note  to  A. 

iHSTBUcnoNs:  Harmless  error.  Conceding  that  the  charge  was 
erroneous,  it  was  without  prejudice,  the  jury  having  found  on 

2  another  branch  of  the  case,  that  B.  had  agreed  with  A.,  for  a 
Bufflcient  consideration,  to  pay  the  note;  it  thus  becoming  im- 
material whether  B.  was  a  principal  or  surety. 

Appeal  from  Boone  District  Court. — Hon.  B.  P.  Bibdsall, 

Judge. 

Monday,  January  22,  1901. 
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Action  at  law  on  a  promissory  note.  The  execution 
of  the  note  is  admitted,  but  the  defendant  Conn  pleads  that  he 
was  a  surety  thereon,  and  that  certain  payment^  were  made 
which  were  not  credited.  Defendant  Bass  admitted  the  exe- 
cution of  the  note,  but  in  a  cross  petition  against  Conn  al- 
leged that  he  (Conn)  received  part  of  the  consideration, 
and  that  the  remainder  was  used  in  a  business  in  which  he 
and  Conn  were  engaged  as  partners ;  that,  when  the  partner- 
ship was  dissolved.  Conn  agreed,  in  consideration  of  the  re- 
ceipt of  certain  property,  to  pay  the  note.  Conn,  in  answer 
to  this  petition,  admitted  the  receipt  of  certain  property,  to 
wit,  a  deed  for  15  acres  of  land,  but  denied  all  other  allega- 
tions of  the  cross  petition.  On  these  issues  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  finding  that  Conn  was  not 
a  surety  on  the  note,  and  that  he  received  the  property  in 
consideration  of  his  promise  to  pay  the  note.  Defendant 
Conn  appeals. — Affirmed. 

Crooks  &  Snell  for  appellant. 

Jordan  &  Goodyhoontz  for  plaintiff. 

Dyer  &  Stevens  for  appellee  Bass. 

Deemeb,  J. — ^Bearing  on  the  issue  of  Counts  alleged 
suretyship, testimony  was  adduced  tending  to  show  that,  while 
Conn  did  get  $100  of  the  money  borrowed  from  Miss 
Radtke,  the  original  payee  of  the  note  in  suit,  yet  that  he 
borrowed  the  same  from  Bass,  and  executed  his  note  to  Bass 
for  the  amount  thereof,  which  was  afterwards  settled  and 
paid.  Bass,  of  course,  denied  this  claim,  and  he  offered  evi- 
dence to  show  that  the  money  was  borrowed  by  both  him  and 

Conn ;  that  Conn  received  part  of  the  consideration  for 
1  the  note ;  and  that  the  balance  was  used  in  paying  the 

debts  of  a  partnership  of  which  Conn  and  Bass  were 
members.     In  view  of  this  evidence  the  court  instructed  the 
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jury  as  follows:     "If  you  shall  find,  therefore,  by  a  prepon- 
derance of  the  evidence,  that  the  defendant  Conn,   at  the 
time  of  the  execution  of  said  note,  signed  it  at  the  request 
of  the  defendant  Bass,  and  that  he  received  no  part  of  the 
consideration  of  said  note,  either  for  his  own  use  or  for  the 
use  of  the  partnership  between  the  defendants,  then  it  will 
be  your  duty  to  find  that  said  Conn  was  originally  a  surety 
only  on  the  said  note."  ''(4)  On  the  other  hand,  if  you  find 
from  the  evidence  that  he  received  any  part  of  the  considera- 
tion of  said  note  for  his  own  use,  or  find  >from  the  evidence 
that  the  money,  or  any  part  of  it,  for  which  said  note  was 
given,  was  used  by  the  defendants  for  the  benefit  of  the  co- 
partnership then  existing  between  them,  or  that  the  money 
was  borrowed  by  them  for  that  purpose,  then,  in  either  ease, 
the  defendant  Conn  was  not  a  surety  only  on  said  note,  and 
you  should  so  find."  These  instructions  are  challenged  on 
two  gi'ounds,  the  first  of  which  is  that,  even  though  the  jury 
found  that  Conn  borrowed  $100  of  the  money  received  of 
Kadtke  from  Bass,  and  gave  him  (Bass)  his  note  therefor, 
yet,  if  they  followed  the  instructions,  they  were  bound  to 
find  that  Conn  was  not  a  surety.    Abstractly  considered,  the 
instruction  presents  a  correct  rule  of  law ;  and  the  only  ques- 
tion in  this  connection  is,  was  the  jury  likely  to  be  misled 
in  applying  it  to  the  testimony  hitherto  mentioned  ?    Appel- 
lant argues  that  it  was,  for  the  reason  that,  even  if  Conn  re- 
ceived a  part  of  the  money  Bass  borrowed  from  Radtke  as 
an  independent  loan,  for  which  he  executed  his  note  to  Bass, 
still  the  jury  may  have  found,  under  the  instructions  quoted 
that,  having  received  a  part  of  the  money  borrow^ed  by  Bass, 
he  became  jointly  liable  with  him  as  principal.     Such  a 
conclusion  is  a  strained  and  unnatural  one,  as  we  view  it. 
If  Conn,  as  he  claims,  borrowed  $100  from  Bass,  which  was  a 
part  of  the  sum  Bass  received  from  Radtke,  he  (Conn)  did 
not  receive  a  part  of  the  consideration  of  the  Radtke  note. 
He  received  the  consideration  for  his  own  note  to  Bass.    And 
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we  do  not  think  the  jury  was  likely  to'  understand  that  from 
the  mere  receipt  of  some  of  the  money  which  Bass  obtained 
from  Radtke  that  he  (Conn)  became  responsible  as  principal 
on  the  note  representing  the  amount  thereof.  The  instruc- 
tion was  good  as  far  as  it  went,  and,  if  Conn  desired  a  more 
explicit  one,  it  was  his  duty  to  have  asked  it.  Second,  it  is 
said  the  instruction  is  erroneous  because  there  was  evidence 
tending  to  show  that  Bass  gave  the  note  and  borrowed  the 
money  for  the  purpose  of  paying  his  share  only  of  a  partner- 
ship note  that  had  theretofore  been  executed  by  the  firm. 
The  answer  to  this  contention  is,  that  while  there  was  evi- 
dence tending  to  support  appellant's  claim  there  was  also  evi- 
d^ence  tending  to  show  that  the  entire  proceeds  of  the  Radtke 
loan  were  used  for  firm  purposes.  As  the  instruction  was 
good  as  far  as  it  went,  and  as  appellant  made  no  request  for 
instructions,  there  was  no  error.  Aside  from  this, 
2  however,  the  instruction,  even  if  erroneous  in  the  par- 

ticulars mentioned,  was  without  prejudice.  There 
were,  as  we  have  seen,  two  issues;  one  tendered  by  Conn's 
answer  that  he  was  surety  only  on  the  note,  and  the  other 
bv  defendant  Bass's  cross  petition  that  Conn,  in  considera- 
tion of  the  receipt  of  certain  property,  agreed  to  pay  the  note. 
The  jury  found  that  Conn  agreed  to  pay  the  note  in  consid- 
eration of  certain  property  deeded  to  him  by  Bass.  There 
was  evidence  to  support  this  finding,  and  it  must  be  accepted 
as  a  verity.  Treating  that  fact  as  established,  it  will  be  ob- 
served that  the  relative  relations  of  the  two  signers  of  the 
note  is  a  wholly  immaterial  matter.  If  defendant  Conn 
agreed,  on  a  sufficient  consideration,  to  pay  the  note, 
it  matters  not  what  his  original  relation  to  it  was.  If  surety 
only,  he  was  nevertheless  bound  by  his  subsequent  promise. 
Error,  then,  in  the  instructions  relating  to  Conn's  liability 
on  the  note,  was  error  without  prejudice. 

II.     Defendant's  motion  for  a  new  trial  was   based, 
among    other   things,    on    newly-discovered    evidence;    and 


113     72 


72  State  of  Iowa  v.  Pbins.  [113  Iowa 

error  is  predicated  on  the  overruling  thereof.  Without  set- 
ting forth  the  showing  contained  in  the  affidavits,  it  is  suf- 
ficient to  say  that  Conn  was  not  as  diligent  as  he  should  have 
been  in  endeavoring  to  procure  the  evidence  before  the  day 
of  trial.  He  sets  forth  no  facts  that  furnish  sufficient  justi- 
fication for  not  discovering  the  evidence  before  trial  day. 
Moreover,  much  of  the  alleged  newly-discovered  evidence 
was  cumulative,  and  some  of  it  was  discovered,  or  should 
have  been  discovered,  during  the  progress  of  the  trial.  There 
was,  therefore,  no  error  in  overruling  the  motion.  No  preju- 
dicial error  appears,  and  the  judgment  finding  that  Conn 
was  principal  and  Bass  surety  on  the  note  sued  on,  as  well 
as  Uie  judgment  on  the  cross  petition,  is  Ai'FiRMED. 


The  State  of  Iowa  v.  IIenby  J.  Prins,  Appellant 

Forgery:    other  alleged  foboebies:    When  not  admissible  to  prove 
intent.    In  a  prosecution  for  forgery,  similar  documents  claimed 
|117_608|  to  be  forged  are  not  admissible  to  prove  intent,  when  it  is  not 

Ills    72i  2    shown  tliat  persons  whose  signatures  were  claimed  to  be  forged 

'^^       '  thereto  did  not  authorize  such  signing. 

Same:     Instructions.    Where    similar    documents,    claimed    to    \>6 
3    forged  by  accused,  are  admitted  to  show  intent,  the  jury  should 
be  instructed  not  to  consider  them  unless  they  found  them  to 
be  forgeries. 

Challenge  of  Juror:  habmless  ebbob.  Accused  was  not  prejudices 
by  the  exclusion  of  a  Juror  on  his  voir  dire  who  was  unques* 
1  tionably  disqualified,  though  the  state's  challenge  did  not 
specify  the  facts  constituting  cause,  as  required  by  Code,  sec- 
tion 5360,  there  being  but  one  ground  of  disqualification  de- 
veloped on  the  voir  dire. 

Appeal   from   Sioux   District    Court. — Hon.    Geobge    W. 
Wakefield^  Judge. 

Tuesday^  January  22,  1901. 
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The  defendant  was  indicted,  tried,  and  convicted  of 
the  crime  of  forgery,  and  from  the  judgment  of  imprison- 
ment and  for  costs  he  appeals. — Reversed. 

llatley  &  Irwin  for  appellant. 

Milton  Bemley,  Attorney  General,  and  P.  D.  Van  Os- 
terhouty  for  the  State. 

GivEN^  C.  J. — ^I.  John  Synhorst  was  examined  as  to 
his  qualifications  to  sit  as  a  juror,  and  at  the  conclusion  of 
his  examination  Mr.  Orr,  for  the  state,  announced,  "Tho 
juror  is  challenged  for  cause."  Mr.  Heatley,  for  the  de- 
fendant, announced,  "The  defendant  resists  the  challenge." 
The  challenge  was  sustained,  and  the  defendant  ex- 
1  cepted.     Defendant  complains  of  this  ruling  on  the 

ground  that  the  challenge  did  not  "distinctly  specify 
the  facts  constituting  the  cause  thereof,"  and  cites  State  v,. 
Munchrath,  78  Iowa,  270.  In  that  case  some  of  the  chal- 
lenges were  as  follows:  "The  defendant  challenges  the  jur- 
or on  his  answer  for  cause."  We  said:  "It  was  the  duty 
of  the  defendant  to  distinctly  specify  which  of  the  several 
facts  disclosed  by  the  answers  he  relied  upon  as  a  cause  for 
challenge."  We  further  said:  'We  do  not  hold  that  the 
facts  constituting  the  cause  of  challenge  should  be  stated 
in  the  language  of  the  statute,  but  we  do  hold  that  the  chal- 
lenge should  show  with  reasonable  certainty  the  ground  upon 
which  it  is  based.^'  Section  5360  of  the  Code  provides  that 
"a  challenge  for  cause  may  be  made  by  the  state  or  the  de- 
fendant, and  must  distinctly  specify  the  facts  constituting 
the  cause  thereof."  Following  this,  15  causes  for  challenge 
are  enumerated,  the  eleventh  being,  "Having  formed  or  ex- 
pressed such  an  opinion  as  to  the  guilt  of  innocence  of  the 
prisioner  as  would  prevent  him  from  rendering  a  true  verdict 
uiK)n  the  evidence  submitted  on  the  trial."  In  the  cited  case 
several  facts  were  disclosed  and  relied  upon  as  cause  of  chal- 
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Inge,  while  in  this  the  only  fact  disclosed  is  a  disqualifying 
•opinion,  such  as  fully  warranted  the  court  in  holding  the 
juror  to  be  disqualified.  The  examination  in  this  case  being 
exclusively  as  to  the  one  fact,  and  only  that  one  being  dis- 
closed, there  could  be  no  misapprehension  as  to  the  fact  con- 
stituting the  cause  for  the  challenge.  In  the  cited  case  the 
challenge  was  by  the  defendant,  and,  being  overruled,  he 
was  compelled  to  proceed  with  the  jurors  challenged  on  the 
panel.  In  this  case  the  challenge  was  by  the  state  to  a  juror 
ivho  was  unquestionably  disqualified,  and  the  challenge  was 
sustained.  Surely  this  defendant  was  not  prejudiced  by  the 
ruling.  He  was  not  compelled  to  proceed  with  a  juror  on 
the  panel  whose  qualification  was  questioned,  nor  to  bo  tried 
by  jurors  the  qualification  of  any  of  whom  was  questioned. 
This  contention  of  the  appellant  is  purely  technical,  and  the 
ruling  was  without  prejudice.  Under  section  5462  of  the 
Code  we  are  required  to  '^examine  the  record,  without  regard 
to  technical  errors  or  defects  which  do  not  affect  the  substan- 
tial rights  of  the  parties."  There  was  no  prejudicial  error 
in  sustaining  the  challenge. 

II.  J.  Wragg,  Sons  &  Co.,  a  corporation,  were  en- 
gaged in  the  nursery  business,  the  defendant  being  one  of 
their  agents  for  the  sale  of  nursery  stock,  and  as  such  agent . 
was  furnished  with  order  blanks  and  weekly  reports  by  the 
company.  The  instrument  charged  to  have  been  forged  by 
the  defendant  is  one  of  these  orders  for  nursery  stock,  pur- 
porting to  be  executed  by  A.  Peelen.  The  state  pro- 
2  duced  two  similar  orders;  one  purporting  to  be  exe- 

cuted by  Jan  Schut,  and  the  other  by  A.  L.  Roetman. 
Two  witnesses  familiar  with  the  handwriting  of  the  defend- 
ant testified  that  the  signatures  "Jan  Schut"  and  "A.  L. 
Roetman"  were  in  the  handwriting  of  the  defendant  Jan 
Schut  testified  that  he  never  bought  anything  from  the  de- 
fendant, and  that  he  did  not  sign  the  order.  He  also  toeti- 
jfied  that  he  had  a  son  named  Jan  living  at  Pipestone,  Minn., 
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and  a  nephew  named  Jan  Schut  living  in  Xew  Kirk.  As  to 
the  Roetman  signature  to  order  it  was  shown  that  the  signa- 
ture was  not  in  the  handwriting  of  Roetman,  but  in  the  hand- 
writing of  the  defendant,  and  that  Roetman  had  removed 
from  the  county.     This  evidence  and  these  orders  were  ad- 
mitted in  evidence  over  defendant's  objection,  the  court  say- 
ing, "They  may  be  admitted  for  the  simple  purpose  ot  show- 
ing the  intent.''    "On  a  prosecution  for  forgery,  evidence  of 
other  similar  forgeries  is  admissible  for  the  purpose  of  show- 
ing the  defendant's  guilty  knowledge  and  intent."     13  Am. 
&  Eng.  Enc.  Law   (2d  ed.)    1109;  State  v.  Saunders,  6S 
Iowa,  370;  State  v.  Jamison,  74  Iowa,  614.     Appellant's 
counsel  say:     "Such  evidence  is  not  admissible  until  the 
state  has  first  proven  that  they  are  forgeries,  and  that  defend- 
ants had  culpable  connection  therewith."     They  insist  that 
these  orders  are  not  shown  to  be  forgeries,  for  that  there 
are  other  Jan  Schuts  than  the  one  examined,  that  hje  does 
not  say  that  he  did  not  authorize  the  signing  of  his  name, 
and  there  is  no  evidence  that  Roetman  did  not  authorize 
the  signing  of  his  name.     There  orders  are  of  no  value 
as  evidence  of  guilty  knowledge  or  intent  unless  they  are 
shown  to  be  forgeries.    But  who  is  to  determine  whether  this 
is  shown  ?    Surely  it  must  be  the  jury.     When  there  is  evi- 
dence from  which  the  jury  may  find  that  they  are  forgeries, 
and  that  the  defendant  had  culpable  connection  therewith, 
they  are  admissible  in  evidence;  but,  if  admitted,  the  jury 
should  be  instructed  not  to  consider  them  unless  they  found 
them  to  be  forgeries.     Concede  that  the  jury  might  have  so 
found  as  to  the  Schut  order,  they  could  not  so  find  as  to 
tlie  Roetman  order.     There  is  no  evidence  whatever  that  it 
was  not  signed  by  authority  of  Roetman.     A  conviction  of 
the  defendant  for  forging  the  Roetman  order  on  this  evi- 
dence could  not  be  sustained.     Therefore  it  was  error  to 
admit  it  in  evidence. 

III.     The  court  instructed  as  follows:     "Par.  4.     If 
you  find  the  order  in  question  was  made  by  the  defendant 
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without  authority,  then  you  will  proceed  to  determine  his 
intent  in  so  making  said  order.  The  indictment  charges 
that  it  was  made  with  intent  to  defraud,  and  this  the 
state  must  prove.  The  intent  with  which  the  act 
was  done  is  not  always  capable  of  direct  proof, 
and  it  is  generally  shown  by  and  derived  from 
the  facts  and  circumstances  attending  the  doing  the 

3  act.     There  have  been  admitted  for  your  considera- 
tion in  determining  such  intent  the  Exhibits  D,  E, 

F,  and  G,  and  the  testimony  relating  to  such  exhibits  tend- 
ing to  show  they  were  falsely  made  by  the  defendant.  These 
exhibits  and  tstimony  relating  to  them  are  not  to  be  consid- 
ered in  determining  whether  Exhibit  C  was  made  without 
authority,  but  if  you  find  Exhibit  C  was  made  by  defend- 
ant falsely,  and  without  authority,  then  they  are  to  be  con- 
sidered, with  all  the  other  facts  and  circumstances  in  evi- 
dence, in  determining  the  defendant's  intent  in  falsely 
making  the  order  Exhibit  C  set  out  in  the  indict- 

4  ment"     The  jury  was  left  to  consider  these  orders, 
regardless  of  whether  it  found  them  to  be  forged  or 

not.  This  was  error  prejudicial  to  defendant.  Other  al- 
leged errors  are  not  such  as  are  likely  to  arise  on  another 
trial.    For  the  errors  pointed  out,  the  judgment  is  reversed. 
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J.  W.  Sullivan,  Administrator,  etc.,  v.  Frank  Nicoulin, 
|i87    144  Appellant. 

Special  Administrators:      lack  power   to   submit  to   ARBiTBATioir. 
Under   Codfl   1873,   sections    2357-2360,   providing   that   special 

1  administrators  may  do  an  needful  acts  to  collect  the  property 
of  the  deceased,  under  direction  of  the  court,  but  sUall  take 

2  no  steps  ah  to  allowing  claims  against  the  estate,  a  special 
administrator  has  no  power  to  submit  such  claims  to  arbitra- 
tion. 
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Actions  for  Work  and  Material:     intebest.    Where  an  administra- 
tor sougnt  to  recover  for  services  and  materials  furnished  for 
7    defendant's  house,  interest  should  he  allowed  on  the  amount 
owing  deceased  from  the  date  at  which  the  work  was  completed. 

Counter  Claims:  held  by  pabtnebship:  Acquired  hy  partner  after 
death  of  debtor.  A  deht  due  from  a  decedent  to  a  partnership, 
and  acquired  hy  one  of  the  partners  after  the  decedent* s  death, 
could  not  be  set  up  in  a  counterclaim  in  a  suit  by  the  decedent's 

5  administrator  against  such  partner,  since  such  claim  belonged 
to  the  partnership,  as  a  distinct  entity,  and  was  not  available 
to  an  individual  partner. 

Evidence:  impeopebly  obtained:  Admissibility.  Where  a  trial 
court,  over  defendant's  objection,  ordered  that  witnesses  be  per- 
mitted to  enter  his  house  to  inspect  certain  plastering,  as  to 
the  condition  of  which  defendant  had  testified,  and  such  order 

3  was  obeyed  after  some  protest,  the  evidence  was  admissible 

4  though  it  be  assumed  that  such  order  was  lllegaL 

Stbikino  out:     Proper  in  part.    Where  testimony  of  a  witness  was 

6  competent  in  part,  the  court's  refusal  to  strike  out  all  his  evi- 
dence was  proper. 

Statenients    Before   Jury:     heij>   non-pbejudicial.    Where    defend- 

3  ant's  wife  refused  to  allow  an  inspection  of  her  house  by  wit- 
nesses, to  ascertain  the  condition   of  the   plastering   therein, 

4  until  assured  by  the  sheriff  that  the  trial  court  had  so  ordered, 
the  fact  that  such  refusal  was  mentioned  by  plaintiff's  counsel 
in  the  hearing  of  the  Jury  was  not  prejudicial  to  defendant. 

Appeal  from  Kossuth  District  Court. — Hon.  W.  B.  Quab- 

TON,  Judge. 

Tuesday^  Januaby  22,  1901. 

Action  by  the  administrator  of  S.  I.  Plumley,  de- 
ceased, to  recover  for  services  rendered  and  materials  fur- 
nislied  in  laying  the  wall  for  and  plastering  defendant's 
house.  The  answer  put  in  issue  the  performance  of  the 
work  as  agreed,  pleaded  certain  payments,  a  counterclaim 
for  damages,  and  other  items,  and  also  alleged  thep  rior 
adjustment  of  all  differences  by  arbitration.  A  demurrer 
to  the  plea  averring  arbitration  was  sustained.     The  other 
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issues  were  submitted  to  a  jury,  and  judgment  entered  on 
the  verdict  against  defendant.    He  appeals. — Affirmed. 

Clarke  &  Cohenour  and  E.  V.  Sweeting  for  appellant. 

.Sullivan  &  McMahon  and  Carr  &  Parker  for  appellee. 

Ladd,  J. — ^After  Plumley's  death,  pending  the  probato 
of  his  will,  E.  H.  Clarke  was  appointed  special  adminis- 
trator, and  while  acting  in  that  capacity,  and  without  the 

order  or  approval  of  court,  entered  into  an  agreement 
1  with  the  defendant  to  submit  to  arbitration,  among 

other  things,  whether  anything  should  be  allowed  the 
estate  for  the  plastering,  and,  if  so,  what  amount,  and  also 
what  amount  of  damages  defendant  had  suffered  by  reason 
of  the  work  not  being  properly  done.  The  arbitrators  found 
that  the  estate  should  recover  nothing,  and  defendant  be 
allowed  $75  as  damages.  The  court,  in  sustaining  a  demur- 
rer to  a  division  of  the  answer  setting  up  these  facts,  held 
that  the  special  administrator  was  without  authority  to  enter 
into  such  an  agreement.  Xo  doubt  executors  and  adminis- 
trators at  common  law  had  the  power  to  submit  controversies 
affecting  estates  to  arbitration.  Wood  t\  Tunnicliff,  74  N.  Y. 
38;  Hutchinson  v,  Johnson,  12  Conn.  376  (30  Am.  Dec. 
622)  and  note;  2  Woerner,  Administration  section  327.  As 
the  award  was  of  no  judicial  force,  an  action  thereon  being 
necessary  to  give  it  effect,  and  as  the  executor  or  administra- 
tor, though  acting  in  good  faith,  Avas  still  liable  for  any  dif- 
ference between  the  award  and  the  amount  recoverable  at  law, 
there  was  little  inducement  to  arbitration,  and  it  was  not 
looked  upon  with  favor.  In  view  of  the  specific  provisions 
of  our  Code,  and  especially  section  3344,  authorizing  the 
reference  of  "claims  against  an  estate  and  counterclaims 
thereto,"  in  the  discretion  of  the  court,  to  one  or  more 
referees,  whose  decision  shall  be  final,  it  may  Avell  be  doubted 
whether,  in  this  state,  an  administrator  or  executor,  without 
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the  court's  approval,  has  any  power  to  so  submit  such  con- 
troversies. See  lleitzell  v,  Millery  25  111.  53;  Yarborough  i\ 
Leggett,  14  Tex.  679.  Even  more  limited  are  the  powers  of 
a  special  administrator.  He  is  simply  "to  collect  and  pro- 
serve  the  property  of  the  deceased,"  and  for  this  purpose 
"may  do  all  needful  acts,  under  the  direction  of  the  court, 
but  shall  take  no  steps  in  relation  to  the  allowance  of  clain»s 
against  the  estate."  Sections  2357,  2360,  Code  1873.  So 
that  any  action  of  the  special  administrator  relating  to  the 
allowance  of  the  claim  of  defendant  for  damages,  save  as  a: 
mere  set  off,  was  utterly  void.  But  nothing  is  claimed  for 
this,  as  the  arbitration  of  the  administrator's  cause  of  action- 
only  is  pleaded  in  bar.  That  a  special  administrator  may 
maintain  actions  appears  from  Masterson  v.  Brown,  51 
Iowa,  446.  This  is  incident  "to  the  duty  of  collecting  and* 
preserving  the  property."  Otherwise,  indebtedness  to  the^ 
estate  might  be  lost,  through  the  running  of  the  statute  of 
limitations  and  other  causes.  Such  was  the  rule  with  re- 
spect to  the  powers  of  an  administrator  pendente  lite  at  the 

common  law.    Kaminer  v,  Hope,  9  S.  C.  258.     See- 
2  Libby  v,  Cobb,  76  Me.  471.     From  this,  however, 

it  does  not  follow  that  he  may  enter  into  a  contract 
for  arbitration.    In  the  first  place,  such  an  agreement  is  not 
essential  to  the  performance  of  his  duties;  and,  in  the  next,, 
he  has  no  such  interest  in  the  estate  as  will  permit  of  his  so 
doing.     The  right  of  general  administrators  to  arbitrate  is 
founded  upon  their  legal  title  or  interest  in  the  assets  of 
deceased,  their  power  of  disposition,  and  their  authority  to- 
adjust   and    settle   claims.      But   the   special    admistrator, 
though  an  officer  of  the  court,  is  not  vested  with  any  of  these 
powers.     His  authority  is  no  more  than  that  of  an  agent.  . 
Long  V.  Burnett,  13  Iowa,  33.     And  even  a  general  agent, 
without  express  authority,  may  not  submit  to  arbitration. 
Trout  V.  Emmons,  29  111.433;  Scarborough  v.  Reynolds,  12: 
Ala.  252. 
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II.  The  defendant  introduced,  evidence  tending  to 
-show  that  the  plastering  was  not  done  according  to  contract, 
and  also  of  its  condition  up  to  the  fall  of  1893,  some  time 
after  the  occupancy  of  the  house.  Thereupon  plaintiff  re- 
quested that  witnesses  be  permitted  to  examine  the  plaster- 
ing, with  a  view  of  giving  testimony  in  rebuttal  with  respect 
to  its  condition  at  the  time  of  the  trial,  in  December,  1S96. 
Hearing  was  had  apart  from  the  jury,  at  which  it  appeared 
the  plastering  was  not  in  the  same  condition  as  when  put  on. 
But,  as  appeared  when  introduced*^  evidence  of  its  condition 

at  the  time  was  material.  Over  defendant's  objec- 
■3  tion,  the  court  directed  that  the  two  witnesses  have 

an  opportunity  during  the  forenoon  to  examine  the 
avails.  It  seems  that  Mrs.  Nicoulin  refused  to  allow  one  of 
the  witnesses  to  enter  the  house,  on  the  ground  that  she 
•doubted  whether  the  court  had  made  such  an  order;  and 
this  fact  was  stated  by  plaintiff's  counsel  in  the  hearing  of 
the  jury,  without  objection,  during  the  consultation  of  judge 
tmd  attorneys,  which  we  infer  not  to  have  been  in  their  hear- 
ing, though  in  open  court.  Thereupon  the  sheriff  was 
directed  to  assure  her  of  the  entry  of  such  an  order.  The 
appellant  vigorously  denounces  this  proceeding  on  two 
•grounds:  (1)  That  it  is  in  violation  of  rights  of  habitation; 
and  (2)  that  it  was  prejudicial  and  prevented  a  fair  trial. 
Had  admission  to  defendant's  dwelling  house  been  denied, 
the  authority  of  the  court  to  make  the  order  might  have  been 
tested.  But  the  order  was  obeyed,  the  inspection  of  the  wit- 
nesses had,  and  their  testimony  received.  Whether  the  order 
-was  lawful  or  unlawful  can  have  had  no  bearing  on  the 
trial  of  the  cause,  unless  it  in  some  way  prejudiced  the  jury ; 
for  the  rule  is  well  settled,  and  seems  to  have  been  recog- 
nized by  the  defendant,  in  not  pressing  an  objection  on  this 
ground,  that,  even  though  evidence  be  improperly  obtained, 
it  will  not  for  that  reason  be  rejected.  It  is  not  the  policy 
of  courts,  nor  is  it  practicable,  to  pause  in  the  course  of  the 
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trial  to  enter  into  a  collateral  inquiry  as  to  whether  a  wrong 
has  been  perpetrated  in  obtaining  the  information  imparted 
by  a  witness.  Cluett  v.  Rosenthal,  100  Mich.  193  (68  N.  W. 
Rep.  1009,  43  Am.  St.  Rep.  446) ;  State  v.  Mathers,  64  Vt. 
101  (23  Atl  Rep.  590,  33  Am.  St.  Rep.  921) ;  Wood  v.  Mc- 
Ouire,  21  Ga.  576.  The  evidence  being  ad!missible,  no  time 
need  be  devoted  to  the  manner  of  obtaining  it,  except  in  so 
far  as  this  may  have  affected  the  trial.  As  defendant  had 
introduced  evidence  of  the  condition  of  the  walls  after  occu- 
pancy by  him,  in  all  fairness  he  should  afford  the  plaintiff 
the  opportunity  of  inspection.  By  introducting  such  evi- 
dence he  impliedly  invited  an  investigation.  He  ought  not  to 
be  permitted  to  enter  upon  that  field  of  inquiry,  and  at  the 
same  time  exclude  the  plaintiff  from  the  same  privilege.  If 
he  undertook  to  do  so,  and  this  came  to  the  knowledge  of 
the  jury,  he  is  nofc  in  a  situation  to  complain  that  he 

4  is  found  out.     Nor  do  we  think  the  fact  of  Mrs. 
Nicoulin's  refusal  coming  to  the  attention  of  the  jury 

of  any  importance.  Any  person  with  a  fair  undersanding 
of  human  nature  would  have  given  no  weight  to  such  a  cir- 
cumstance, as  against  her  husband.  And  it  was  entitled  to 
none.  From  what  we  have  said  it  must  not  be  inferred  that 
we  condemn  the  order.  While  every  man's  home  ought  to  be 
surrounded  by  every  safeguard  essential  to  individual  priv- 
acy and  family  protection,  it  may  well  be  doubted  whether 
its  exclusiveness  should  be  held  to  be  more  sacred  than  the 
cause  of  justice.  But  as  the  defendant  was  in  no  wise  pre- 
judiced by  what  was  done,  and  the  evidence  was  admissible 
in  any  event,  we  do  not  pass  on  that  question. 

III.     The  defendant  pleaded  as  a  counterclaim  certain 

items  furnished  deceased  by  a  co-partnership  of  which  he 

was  a  meqaber,   and   acquired   by  him   individually   after 

Plumley's  death.     That  a  demand  obtained  after  an 

5  intestate's  death  may  not  be  pleaded  as  an  offset  or 
counterclaim  in  an  action  by  the  administrator  is 

Vol  113  Ta— 6 
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well  settled.     Wihel  v.  Oarrison,  82  Iowa,  453;  Cooh  v. 
Lovclly  11  Iowa,  81;  Woodkward  v.  Laverty,  14  Iowa,  381. 
Xor  had  he  any  such  interest  in  the  firm  account  as  that  he 
might  offset  it  against  a  debt  due  the  deceased.     A  partner- 
ship is  a  distinct  legal  entity   (Brumwell  v.  Stebbins,  83 
Iowa,  425),  and  as  such  is  the  real  party  in  interest,  by 
whom  the  remedy  must  be  sought   (Sypher  v,  Savery,  30 
*Iowa,  258).     Under  this  decision  the  defendant  might  not 
have  brought  suit  on  this  account  when  the  action  was  begun, 
and  hence  may  not  plead  it  as  a  counterclaim.    Section  3570, 
Code.     To  be  available,  he  must  have  owned  it  at  the  time 
of  the  commencement  of  the  action.    It  is  not  enoiigh  that  it 
belonged  to  a  partnership  of  which  he  was  a  member.     "It 
must  be  such  demand  as  that  he,  in  his  own  name,  or  in  the 
name  of  the  defendants  sued,  without  bringing  in  the  name 
of  a  stranger  to  the  suit,  may  maintain  an  action  of  debt  or 
indebitatvs  asstimpsit  upon  it  against  the  party  or  all  the 
parties  suing,  as  the  case  may  be."    Jones  v.  Blair,  57  Ala. 
457;  Howe  v.  Snow,  3  Allen,  111;  Lamb  r.  Brolaski,  38 
Mo.  51 ;  Kirbs  v,  Provine,  78  Tex.  353  (14  S.  W.  Rep.  840). 
In  Pennsylvania,  on  the  contrary,  a  partner  may,  with  the 
assent  of  the  other  members,  plead  a  firm  claim  as  a  set-off 
in  such  a  case.    Tustin  v.  Cameron,  5  Whart.  370 ;  Montz  v. 
Morris,  80  Pa.  St.  302.    The  objection  to  such  a  rule  is  that 
a  party  bringing  an  action  may  never  know  whether  a  part- 
nership account  will  be  pleaded  as  a  set-off,  as  all  the  mem- 
bers may  not  assent,  and  the  individual  creditor  is  thereby 
exposed  to  the  uncertainties  of  meeting  a  defense  depending 
solely  on  the  coiirse  of  others  not  connected  with  the  suit. 
Besides,  an  unwarranted  preference  might  sometimes  in  this 
way  be  obtained  over  other  partnership  creditors  of  the  firm. 
Xor  do  these  cases  give  any  consideration  to  the*  point  that 
the  co-partnership  is  a  legal  entity,  distinct  from  the  mem- 
bers composing  it,  and  is  the  real  party  in  interest,  by  which 
alone  suit  may  be  brought.     It  conclusively  appears  that  all 
these  items  were  owing  to  the  firm,  rather  than  to  Xicoulin 


Jan.  1901]  Blinn  v.  Blinn.  83 

individually,  and  therefore  were  properly  excluded  from  the 
consideration  of  the  jury. 

IV.  The  defendant  moved  to  strike  out  EbergalFs  tes- 
timony on  the  ground  that  he  had  no  knowledge  of  the  mat- 
ters spoken  of.     The  motion  was  in  three  parts ;  the  first  re- 
lating to  the  brick  and  lath,  the  second  to  the  stucco, 

6  and  the  third  to  all  materials.  As  some  of  his  tes- 
timony concerning  each  of  these  matters  was  compe- 
tent, the  ruling  in  refusing  to  strike  all  the  evidence  bear- 
ing thereon  was  correct.  The  court  may,  though  it  is  not 
bound  to,  sift  the  evidence  and  separate  chaff  from  the 
wheat.  That  is  the  duty  of  the  litigant.  Roeller  v.  Hall,  62 
Minn.  241  (64  K  W.  Rep.  559)  ;  Hudelson  v.  Bank,  56  Neb. 
247  (76  X.  W.  Rep.  570)  ;  1  Thompson  Trials,  section  719. 

V.  The  court  rightly  advised  the  jury  to  allow  the 
plaintiff  interest  at  the  rate  of  6  per  cent,  per  annum  on  the 

amount  owing  deceased  from  the  date  the  job  Avas 

7  completed.     It  was  then  due.     It  was  not  a  running 
account,  to  which  the  statute  relating  to  interest  after 

the  lapse  of  six  months  solely  refers.    The  criticism  of  other 
instructions  is  without  merit. — Affirmed. 


Maud  M.  Blinn  v.  Harry  M.  'Blinn,  Appellant. 

Divorce:  retcsal  to  try  oy  account  of  collusion.  Where  the 
manner  and  substance  of  examination  and  cross-examination 
in  proceedings  for  divorce  might  have  created  a  suspicion  of 
collusion  between  the  parties  to  the  action  but  was  not  con- 
clusive thereof,  it  was  error  for  the  court  to  refuse  to  hear 
further  testimony  and  to  dismiss  the  case. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Wednesday,  January  23,  1901. 
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The  plaintiff  petitions  for  divorce  on  the  grouml  of 
cruel  and  inhuman  treatment  endangering  her  life.  The 
defendant  answered,  denying  the  charge  of  cruel  and  in- 
human treatment,  and  by  way  of  cross  petition  charges  that 
the  plaintiff  committed  adultery  with  James  C.  Smith,  Will- 
iam P.  Hart,  and  divers  other  men,  and  asks  a  divorce  on 
that  ground.  Plaintiff  replied,  denying  said  charge  of  adul- 
tery. By  consent  of  the  parties,  the  issues  on  the  cross  pe- 
tition were  to  be  first  tried.  After  hearing  part  of  the  evi- 
dence in  support  of  the  cross  petition,  the  court  declined  to 
proceed  further  with  the  case,  and  ordered  that  both  peti- 
tions be  dismissed,  to  which  order  both  parties  excepted, 
and  from  which  the  defendant  appeals. — Reversed. 

E.  L.  Miller  for  appellant. 

Hayes  £  Schuyler  for  appellee. 

GivEN^  C.  J. — I.  The  defendant  and  James  C.  Smith 
and  William  P.  Hart  were  called  and  examined  in  support 
of  the  cross  petition,  and  were  cross-examined  by  counsel  for 
the  plaintiff.  A  witness  was  called,  but  not  appearing,  the 
following  took  place:  "By  the  Court:  I  do  not  care  to  go 
on  with  this  matter  any  further.  It  is  apparent  from  the 
cross-examination  that  an  effort  is  being  made  from  the  ques- 
tions being  asked  on  cross-examination  as  to  places,  times, 
and  things  of  that  character — it  is  very  apparent  to  the  court 
that  this  is  not  to  obtain  a  divorce,  but  that  there  is  a  col- 
lusion between  the  plaintiff  and  the  defendant  for  some 
other  purpose ;  and  I  am  not  going  to  make  this  court  a  placo 
for  the  accomplishment  of  such  things.  Take  this  last  cross* 
examination.  There  is  not  a  question  asked  this  last  witness 
on  cross-examination  that  was  referred  to  in  the  direct  .ex- 
amination. But  the  plaintiff's  attorney  tries  to  locate  them 
at  times  and  places  that  the  defendant's  attorney  has  not 
asked  about.  In  view  of  all  circumstances,  I  decline  to  pro- 
ceed further  with  the  case.     Mr.  Miller,  Attorney  for  De- 
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fendant:  Your  honor,  I  have  a  matter  which  has  been  re- 
duced to  writing,  and  I  have  subpoenaed  Mr.  Hansen  to  be 
here  to  show  that  Mrs.  Blinn  testified  that  she  was  present  at 
those  places  with  Mr.  Smith.  By  the  Court:  As  the  mat- 
ter has  shaped  itself  before  the  court,  and  in  view  of  this 
cross-examination  as  it  has  been  carried  on,  in  view  of  the 
state  of  the  case,  I  don't  propose  to  hear  any  more  testimony. 
It  does  not  strike  me,  from  the  proceedings  of  the  case,  that 
it  is  a  bona  fide  case,  or  a  matter  between  the  plaintiif  and 
the  defendant  for  a  divorce.  Mr.  Hayes:  Certainly  I  have 
not  entered  into  anything  of  the  kind,  and  I  have  been  try- 
ing to  cross-examine  the  witnesses.  Mr.  Miller :  As  far  as 
an  agreement  between  the  plaintiff  and  defendant  to  get  a  di- 
vorce, there  is  no  such  agreement.  I  will  state  to  the  court 
exactly  the  condition  and  state  of  the  evidence.  In  regard  to 
being  present  at  Mrs.  Kinch's,  it  has  been  testified  to  by  Mrs. 
Blinn  herself.  There  has  been  no  agreement  between  the 
parties  of  this  suit  touching  the  securing  of  a  divorce  other 
than  plans  as  to  the  amount  of  alimony  Mr.  Blinn  was  to  let 
Mrs.  Blinn  have  in  case  divorce  was  got  by  her.  That  is  all ; 
and  there  is  no  other  agreement  that  I  know  of.  I  would  like 
to  offer  in  evidence  other  testimony  that  I  have.  By  the 
Court:  My  idea  of  the  law  is  that  no  admissions  made  by 
the  parties  can  be  introduced.  They  are  incompetent.  If  they 
are,  the  parties  can  make  whatever  admissions  outside  they 
wish  to,  and  thereby  prove  a  case;  but  such  admissions  are 
not  competent  evidence.  The  authorities  are  practically 
unanimous  that  way.  The  admissions  of  parties  are  not  con- 
sidered of  much,  if  any,  value ;  and  I  think  it  is  laid  down 
that  they  are  not  competent  at  all;  otherwise,  you  could 
prove  a  divorce  case  every  day  in  the  week.*'  The  examina- 
tion in  chief  of  Smith  covers  five  pages,  and  the  cross-exam- 
ination two  pages.  The  examination  in  chief  of  Hart  covers 
two,  and  the  cross-examination  over  one,  page  of  the  abstract. 
We  will  not  set  out  this  examination.  It  is  enough  to  say  of 
it  that,  while  it  may  create  a  suspicion  of  collusion  between 
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the  parties  to  the  action,  we  think  it  is  not  so  conclusive  as 
to  warrant  the  court  in  declining  to  hear  further  testimony, 
and  in  dismissing  both  petitions.  While  the  court  should  be 
prompt  to  denounce  collusion  between  parties  to  this  kind 
of  an  action  to  secure  a  decree  of  divorce,  the  parties  should 
be  fully  heard  in  support  of  their  respective  claims. — Ki> 

VEKSED. 


J.  K.  Van  Fossen  v.  Edward  C.  Clark^  Appellant, 

Nuisances:  special  damages.  In  an  action  for  damages  and  to 
abate  a  nuisance  consisting  of  the  discharge  on  plaintiff's  land 
of  refuse  from  a  creamery,  the  damages  were  not  limited  to 

3  the  damages  to  the  land  or  its  rental  value,  since  a  nuisance 
may  cause  special  damages  to  a  private  person,  not  susceptible 
of  direct  proof. 

Evidence.  Where  the  discharge  of  refuse  from  a  creamery  onto 
plaintiff's  land  caused  a  mud  hole,  which  was  fenced  by  plain- 
2  tiff  to  keep  his  stock  away  from  it,  and  the  smell  from  the 
refuse  extended  several  hundred  feet,  and  the  rental  value  of 
the  land  was  decreased  thereby,  special  damages  were  suffi- 
ciently shown  to  sustain  a  judgment  for  the  damages  and  an 
abatement  of  the  nuisance, 

Estoppel  of  buyer  toith  knowledge  of  nuisance.    The  fact  that  when 

one  purchased  land  he  knew  of  the  existence  thereon  of  a 

1    nuisance,  consisting  of  a  discharge  thereon  of  refuse  from  a 

neighboring  creamery,  under  an  alleged  easement,  would  not 

estop  him  from  maintaining  proceedings  to  abate  the  nuisance. 

Appeal   from   Linn   District    Court. — Hon.    William    G. 
Thompson^  Judge. 

Wednesday^  January  23,  1901. 

Action  to  recover  damages  for  maintaining  a  nuisance, 
and  to  abate  the  same.  There  was  a  jury  trial,  and  a  verdict 
and  judgment  for  the  plaintiff.  The  defendant  appeals — 
Affirmed. 


Jan.  1901]  Van  Fossen  v.  Clakk.  87 

Deacon  &  Good  for  appellant. 

F.  L,  Anderson  for  appellee. 

Sherwin,  J. — The  defendant  is  the  owner  and  oper- 
rator  of  a  creamery  and  cheese  factory  situated  near  the 
plaintiff's  premises.  A  covered  tile  drain  carries  the  refuse 
from  the  creamery  onto  the  plaintiff's  land,  where  it  is  dis- 
charged on  the  surface  thereof.  The  plaintiff  alleges  that 
the  Avater  and  filth  so  discharged  upon  his  land  emit  "nois- 
ome smells  and  noxious  vapors,"  causing  impure  air  about 
his  habitation  and  premises,  and  that  he  has  suffered  dam* 
age  thereby  in  various  ways.  The  creamery  and  factory  in 
question  were  in  operation  long  before  the  plaintiff  nurchased 
the  premises  adjacent  thereto,  and  no  question  is  made  as 
to  the  right  of  the  defendant  to  conduct  the  waste 

1  therefrom  through  the  plaintiff's  land.     The  appel- 
lant does  not  plead  an  estoppel,  but  contends  that  the 

situation  is  practically  the  same  as  it  was  when  the  plaintiff 
bought,  and  that  he  should  not  now  complain  of  the  exercise 
of  the  defendant's  easement  in  his  land.  There  is  no  evi- 
dence tending  to  show  that  the  easement  given  the  defendant 
or  his  grantors  contemplated  the  creation  of  a  nuisance  on 
the  land  in  qustion.  In  fact,  all  of  the  evidence  which  touches 
this  question  indicates  the  right  only  to  construct  a  drain 
which  would  carry  the  water  and  filth  clear  across  the  land, 
instead  of  discharging  it  thereon.  Even  if  the  plaintiff 
knew  of  the  existence  of  the  nuisance  when  he  bought,  that 
would    not,    alone,    estop    him,    if    plead.     Woods 

2  Nuisances,  sections  574,  575.   It  is  conceded  that  the 
plaintiff  can  maintain  this  action  only  by  proving 

special  damage.  This  we  think  he  has  done.  It  is  shown 
that  the  discharge  from  this  drain  has  created  a  filthy  miid- 
hole,  which  the  plaintiff  was  compelled  to  fence  to  keep  his 
stock  away  from  it.  There  is  also  evidence  tending  to  show 
that  the  smell  arising  therefrom  permeated  the  air  to  a  dis- 
tance of  several  hundred  feet,  and  that  the  rental  value  of 
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the  land  was  thereby  decreased.  In  Woods  Nuisances,  section 
599,  it  is  said  "that  any  use  of  property  *  *  *  that 
corrupts  the  atmosphere  with  smoke,  noxious  vapors,  noisome 
smells,  dust,  or  other  substances  producing  injury  to  prop- 
erty or  health,  or  impairing  the  comfortable  enjoyment  of 
property,  is  a  nuisance,"  and  "if  it  amounts  to  an  actual  in- 
vasion of  another's  right  it  is  actionable."  In  the  same  work 
(section  605)  it  is  also  said:  "A  person  residing  or  having 
a  place  of  business  within  the  immediate  sphere  of  such  a 
nuisance  sustains  injuries  which  the  rest  of  the  public,  who 
merely  suffer  an  annoyance  when  casually  coming  in  con- 
tact with  it,  do  not  sustain.  It  inflicts  upon  them,  in  all  re- 
spects, all  the  injury  requisite  to  enable  them  to 
8  maintain  an  action."     A  nuisance  may  exist,  so  a& 

to  cause  special  damage  to  a  private  person,  where 
such  damage  is  not  susceptible  of  direct  and  positive  proof, 
and,  indeed,  such  is  frequently  the  case.  And  in  such  cases 
it  is  the  rule  that  where  a  nuisance  is  shown  to  exist  the  law 
presumes  damage  "for  an  injury  to  the  right,"  and  the  jury 
is  given  large  discretion  in  fixings  the  amount  thereof.  Woods 
Nuisances,  section  866. 

Objections  are  urged  to  the  fifth  and  sixth  paragraphs 
of  the  court's  charge,  on  the  ground  that  they  assume  facts 
not  shown  by  the  record.  We  think  this  criticism  not  mer- 
ited. Both  instructions  submitted  the  ultimate  fact  of  in- 
jury and  damage  to  the  jury.  The  instructions  asked  by 
the  defendant  and  refused  were  based  on  the  thought  that  no 
damage  coiild  be  recovered,  other  than  that  to  the  land,  or  its 
rental  value.  As  we  have  heretofore  said,  the  rule  invoked 
is  too  narrow,  and  the  instructions  were  properly  refused. 
Complaint  is  made  of  several  rulings  on  the  introduction 
of  the  testimony,  but  a  careful  examination  of  the  points 
raised  lead  us  to  the  eonchision  that  none  of  the  defendant's 
substantial  rights  were  thereby  affected.  We  think  the  ver- 
dict is  fairly  supported  by  the  evidence.  The  judgment  is 
affirmed. — Affirmed. 
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Patrick  Quixlan  v.  The  Chicago,  Eock  Island  &  Pa- 
cific Company,  Appellant. 

Expert  Evidence:  duties  of  bbakeman:  New  trial.  Plaintiff's 
intestate,  a  brakeman  on  defendant's  road,  was  thrown  from 
the  top  of  a  freight  car,  and  killed,  while  the  train  was  being 
backed,  under  directions  of  the  head  brakeman,  to  kick  certain 

1  cars  on  to  a  switch.  The  head  bfakeman  had  failed  to  uncouple 
the  cars  to  be  kicked  off,  so  that  when  he  signaled  to  stop,  the 

2  sudden  Jerk  threw  deceased  to  the  ground.  Held,  such  head 
brakeman  should  have  been  permitted  to  testify  what  deceased'a 
duties  on  top  of  the  car  were,  and  what  his  duty  would  have 
been  as  to  stopping  a  switched  car  If  it  had  been  detached,  since 
the  questions  called  for  a  statement  by  an  experienced  witness 
for  what  purpose  a  brakeman  would  be  in  such  a  position  under 
like  circumstances,  and  did  not  call  for  testimony  of  an  expert 
as  to  the  general  nature  of  decedent's  duties  and  his  ordinary 
and  customary  work. 

Exclusion  of  testimony:  When  shatoing  of  what  U  proposed  is  unr- 
necessary.  As  the  evidence  Intended  to  be  elicited  by  the  ques- 
tions was  plaintly  material  and  competent  as  bearing  on  the 
negligence  of  deceased  and  his  fellow  brakeman.  It  was  unneces- 
sary for  counsel  to  state  what  he  expected  to  prove  by  the 
answers  in  order  to  render  exclusion  of  the  questions  prejudicial 
error. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wade^ 

Judge. 

Wednesday,  January  23  1901. 

This  action  was  brought  by  the  adminstrator  of  Law- 
rence Quinlan,  deceased,  to  recover  damages  resulting  from 
his  death,  which  was  due  to  injuries  received  while  in  the 
employ  of  defendant,  and  alleged  to  have  been  caused  by 
the  negligence  of  defendant's  employes  in  ooerating  a  train 
on  which  deceased  was  engaged  in  the  discharsre  of  his  duties 
as  brakeman.  A  verdict  was  returned  for  defendant,  which 
was  set  aside  by  the  court  on  a  motion  for  a  new  trial.  From 
this  ruling  defendant  appeals. — Affirmed. 
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Carroll  Wright,  A.  E.  Swisher  and  Robert  Mather  for 
Appellant. 

Remley,  Ney  &  Remley  for  appellee. 

McClain^  J. — The  motion  for  a  new  trial  was  siis- 
iained,  as  appears  from  the  written  opinion  filed  by  the 
judge,  on  account  of  the  action  of  the  court  in  sustaining  the 
objection  to  certain  questions  propounded  to  nlaintiff's  wit- 
ness and  objected  to  as  incompetent.  This  witness  was  the 
head  brakeman  of  the  train  in  connection  with  which  Quin- 
lan  was  employed  at  the  time  of  the  accident,  and  it  appears 
that  at  that  time  witness  was  controlling  the  motions  of  the 
train  by  means  of  signals  to  the  engineer,  for  the  purpose  of 
having  some  cars  kiekeil  off  upon  a  switch,  from  which  cars 
Quinlan  fell,  and  received  the  injuries  resulting  in  his 
death.  The  witness  testified  that  Quinlan  climbed  uj)()n 
these  cars,  while  the  train  was  being  backed,  for  the  purpose 
of  throwing  the  rear  cars  upon  a  switch,  and  while  witness 
was  attempting  to  uncouple  these  cars ;  that  witness  failed  to 
effect  the  uncoupling;  and  that,  when  the  signal  to  stop  the 
train  was  obeyed,  the  cars  were  checked  with  a  jerk,  and 
Quinlan,  who  stood  either  erect  or  leaning:  over  on  top  of 
the  rear  car  near  one  corner  of  it,  was  thrown  to  the  ground. 
It  was  proper  for  plaintiff  to  show  that  deceased  was  at  the 
place  where  he  was  standing  on  top  of  the  car  in  the  proper 
discharge  of  his  duties,  not  only  in  order  to  disprove  con- 
tributory negligence,  which  was  a  question  in  issue,  but  also 
for  the  purpose  of  attempting  to  show  that  the  witness  was 
negligent  in  his  conduct,  in  view  of  the  danger  to  deceased 
which  was  involved  in  the  discharge  6i  his  duties. 
1  The  following  questions,  with  such  answers  as  ap- 

pear in  the  record  to  have  been  allowed  to  be  given, 
were  asked,  and  to  those  not  answered  the  objection  that  they 
were  incompetent  was  sustained  in  each  instance:    "Tell  the 
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jury  what  Quinlan's  duties  were  on  top  of  the  car."  "Tell 
the  jury,  if  you  know,  what  Quinlan's  duties  were  on  top 
of  that  car."  ^Tell  the  jury  what  Quinlan  was  on  top  of  that 
car  for."  "Tell  the  jury  for  what  purpose  Ouinlan  was  on 
top  of  that  ear."  ^What  was  he  there  for  ?"  "Do  you  know 
what  his  duties  were  on  top  of  the  ear  at  anf  time  ?"  "If  the 
car  had  been  detached  when  the  train  stopped,  and  had  gone 
back  and  the  kicked  switch  made,  what  were  Quinlan's  duties 
then  with  reference  to  stopping  the  car  ?"  "If  the  car  had 
been  kicked  in  there  as  you  intended,  what  were  Quinlan's 
duties  with  reference  to  setting  that  brake,  and  endeavoring 
to  stop  the  car  from  running  into  those  other  cars,  when  the 
kick  was  made  ?"  "If  the  switch  had  been  made  as  you  came 
to  it,  and  the  brake  had  not  been  set,  what  would  have  oc- 
curred to  this  car  that  was  being  kicked  in  there  colliding 
with  the  cars  that  stood  on  the  house  track?  Ans.  It  may 
have  rim  down  to  the  cars.  May  have  hit  the  cars  a  little ; 
that  is,,  if  it  had  gone  in  the  way  I  intended  it  to."  "What 
were  Quinlan's  duties  standing  on  that  car  as  it  was  being 
kicked  in,  as  to  setting  that  brake  and  preventing  the  col- 
lision?" "State  what  was  the  custom  in  making  a  kick  of 
this  kind,  and  putting  a  car  in  that  manner  in  on  the  switch, 
as  to  somebody  being  wdth  the  car  and  settinsr  the  brake.  Ans. 
The  man  generally  catches  the  car  that  is  kicked."  The  wit- 
ness then  said :  "It  is  all  right  for  him  to  be  on  the  car  when 
it  is  being  kicked.  He  watches  the  car,  and  when  it  gets  to 
where  he  wants  it  he  stops  it  by  setting  the  brake.''  It  was 
for  error  in  these  rulings  that  the  motion  for  new  trial  wag 
sustained.  Appellant  contends  that  these  questions  were  im- 
proper, and  that  the  original  ruling  sustaining  the  objections 
to  them  was  correct.  His  contention  is  that  they  call  for 
conclusions  of  the  witnesses  as  to  Quinlan's  duty  at  that  par- 
ticular time,  and  not  for  his  testimony  as  an  exnert  as  to  the 
general  nature  of  Quinlan's  duties  and  his  ordinary  and 
customary  work.  The  general  rule  as  to  what  is  admissible 
in  this  respect  on  the  part  of  expert  witnesses  under  such 
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circumstances  is  thus  clearly  stated,  and  is  supported  by  au^ 
thority  cited,  especially  the  cases  of  Belair  v.  Railway  Co,^ 
43  Iowa,  662;  Allen  v.  Railumy  Co.,  57  Iowa,  623;  Mul- 
downey  v.  Railway  Co.,  36  Iowa,  462;  Jeffrey  v.  Railway/ 
Co.,  56  Iowa,  546 ;  Hamilton  v.  Railway  Co..  36  Iowa,  36. 
Appellee  does  nQt  question  the  correctness  of  this  distinction, 
but  contends  that  the  questions  asked  were  not  open  to  the^ 
objection  urged,  and  we  think  that  in  this  contention  the  ap- 
pellee is  correct  While  the  question  is  not  one  which  is- 
free  from  doubt,  we  are  thoroughly  convinced  that 
the    meaning    intended      to   be    conveyed    to    the    witness 

by  the  question  and  the  understanding  which 
2  the  witness  must  have  had  of  their  meaning,  were 

that  he  should  state  the  general  purpose  for  which  a 
brakeman,  under  the  circumstances,  would  go  upon  the  top 
of  the  car,  and  stand  near  the  corner  of  it,  where  the  brake 
Avas  situated,  while  the  cars  were  being  backed  for  the  pur- 
l)ose  of  kicking  them  upon  a  switch,  and  that  the  answers  to- 
such  questions  would  have  been  competent  evidence  for  the- 
i:)urpose  of  showing  that  deceased  was  in  a  proper  place,  and 
that  the  witness  had  reason  to  know  that  he  was  properly  at 
that  place,  preparing  to  do  an  act  which  was  proper  in  itself, 
although  it  might  subject  him  to  danger.  In  support  of  our 
construction  of  these  questions,  see  Czezewzka  t\  Railway 
Co.,  121  Mo.  201  (25  S.  W.  Rep.  911)  ;  Railroad  Co.  ik 
Smith,  22  Ohio  St.  227,  246;  Rowland  v.  Railway  Co.,. 
116  Cal.  487  (47  Pae.  Rep.,  255);  Reifsnyder  v.  Railway 
Co.,  90  Iowa,  76;  Railroad  Co.  v.  Dorsey,  68  Ga.  228,  235. 
Purling  this  construction  upon  the  questions,  the  court 
should  not  have  sustained  the  objections,  but  should  have^ 
allowed  the  questions  to  be  answered.  Therefore  the  court's- 
refusal  to  allow  them  to  be  answcre<l  was  error  for  which  a 
now  trial  ^\as  ]>roporly  grante<l,  unless,  as  is  contended  by  ap- 
])('llant,  the  ruling  was  error  without  prejudice. 

With   reference  to   the   question  of  prejudice,   appellant 
contends  that,  in  the  first  place,  it  does  not  appear  what" 


Jan.  1901]  QuiNLAN  v.  C,  R.  I.  &  P.  Ry.  Co.  93 

4inswers  it  was  expected  to  elicit,  and  therefore,  under  the 
doctrine  that  prejudice  must     appear,     we     cannot 
3  presume  that  any  detriment  resulted  to  the  plaintiff. 

A  doctrine  such  as  that  contended  for  has  been  fre- 
quently announced  by  this  court,  but  we  think  not  under 
such  circumstances  as  appear  in  this  case.  Of  course,  where 
the  object  for  which  the  questions  are  asked  is  not  apparent, 
but  it  is  sought  thereby  to  establish  collateral  facts,  the 
materiality  of  which  is  to  be  afterwards  shown,  counsel 
must  state  what  he  expects  to  prove,  and  in  what  way  the 
facts  sought  to  be  elicited  will  become  material;  otherwise, 
the  sustaining  of  the  objection  to  his  question  will  be  error 
without  prejudice.  Jenks  v.  Mining  Co.,  58  Iowa,  549; 
Gronan  v.  Kukhuch,  59  Iowa,  18;  Hosier  v,  Vincent,  34 
Iowa,  478.  It  must  be  conceded  that  the  lan^age  used  in 
these  cases  does  not  indicate  any  limitation  on  the  general 
proposition  that,  unless  the  nature  of  the  answer  to  be 
•elicited  appears  in  the  record,  the  exclusion  of  the  evidence 
will  be  deemed  to  have  been  without  prejudice ;  but  we  feel 
bound  to  say  that  in  this  respect  the  language  used  goes  too 
far.  There  is  another  proposition  equally  well  established 
by  the  authorities,  that,  where  error  appears,  it  will  be  pre- 
sumed to  have  been  prejudicial,  unless  want  of  prejudice 
appears  from  the  record  itself.  Potter  v.  Railroad  Co., 
46  Iowa,  399 ;  George  v.  Railroad  Co.,  53  Iowa,  503 ;  Stro- 
bel  V.  Moser,  70  Iowa,  126. 

In  this  instance  we  find  that  the  questions  called  for  evi- 
dence the  materiality  and  competency  of  which  were  plainly 
apparent,  and  therefore  there  was  error  in  sustaining  the 
objections.  The  presumption  of  error  arises,  and  this  pre- 
sumption is  not  in  any  way  overcopae,  unless,  as  appellant 
finally  contends,  the  facts  sought  to  be  elicited  were  estab- 
lished by  answers  which  the  witness  was  allowed  to 
give  or  by  other  evidence  in  the  case.  We  did  not 
find,  however,  elsewhere  in  the  record,  any  evidenco 
which     clearly     determines     in     favor     of     the     plaintiff 


94  Forbes  v.  Boone  Valley  C.  &  Ry.  Co.   [113  Iowa 

the  facts  which  were  sought  to  be  shown  by  the 
asking  of  these  questions,  and  we  are  therefore  of  the 
opinion  that  the  action  of  the  trial  court  in  sustaining  the 
motion  for  a  new  trial  must  be  affirmed. 

We  cannot  accede  to  the  further  contention  of  appellant, 
that,  whatever  might  have  been  the  answers  to  these  ques- 
tions, the  plaintiflF  would,  under  the  evidence,  have  been 
unable  to  recover.  There  was  a  question  of  fact  for  the 
jury,  and  it  is  not  for  us  to  say  what  influence  this  evidence, 
if  admitted,  would  have  had  on  the  result — Affibmed. 


C.  C.  Forbes^  Appellee,  v.  The  Boone  Valley  Coal  & 
Railway  Company,  Appellant. 

Master  and  Servant:  assuming  risk  of  employment:  Evidence, 
Plaintiff  had  worked  in  a  mine  four  months,  and  in  mines 
similarly  constructed  for  ten  years,  and  knew  that  tracks  laid 
in  the  entry  way  from  the  base  of  the  mine  to  the  bottom  of 
the  shaft  were  for  the  purpose  of  transporting  loaded  cars  to 
the  shaft,  and  empties  back  to  the  mine, — the  latter  by  means 
of  k  mule  hitched  to  the  side  of  the  string  of  cars, — and  on 
coming  out  of  the  shaft  he  had  frequently  met  empties  return- 
ing. A  custom  in  this  and  all  the  mines  in  which  he  had 
worked  existed  to  move  the  loaded  cars  down  to  the  shaft,  ana 
the  empties  back  to  the  mine  for  the  use  of  the  night  shift, 
just  before  quitting  time.  Having  quit  work  fifteen  minutes 
before  quitting  time,  he  started  down  the  entry  way,  and  was 
met  by  a  string  of  empties  hauled  by  a  mule,  "side-hitched"  to 
the  center  of  the  string.  At  the  same  time  some  loaded  cars 
descending  by  the  force  of  gravity  to  the  shaft  overtook  him, 
and  to  escape  the  empties  he  attempted  to  climb  on  to  a  loaded 
car  and  was  injured.  The  cars  were  similar  to  those  in  general 
use,  were  not  running  fast,  were  under  the  control  of  an  oper- 
ator and  were  instantly  stopped  when  he  was  injured.  He  had 
never  complained  that  the  exit  from  the  mine  was  defective. 
Held,  that  he  had  assumed  the  risk  and  could  not  recover. 

Appeal  from  Boone  District  Court. — Hon.  S.  M.  Weaver, 

Judge. 
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Wednesday,  January  23,  1901. 

Action  at  law  to  recover  damages  for  personal  in- 
juries received  by  plaintiff  while  in  defendant's  employ. 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. — Reversed. 

Arthur  T.  Brown  and  Dyer  &  Stevens  for  appellant. 

Jordan  &  Goodykoontz  for  appellee. 

Deemer,  J. — Plaintiff  was  injured  in  an  entry  way  in 
defendant's  coal  mine,  by  having  his  foot  crushed  between 
two  cars  loaded  with  coal.  The  evidence  shows  that  there 
is  a  shaft  at  defendant's  mine,  60  feet  deep,  from  which 
the  entry  way  referred  to  extends  about  150  feet,  in  a  west- 
erly direction,  to  the  face  of  the  mine.  This  entry  way  is 
from  10  to  12  feet  in  width,  and  from  5  to  6  feet  in  height. 
The  floor  of  the  entry  for  at  least  150  fe'^t  from  the  shaft,  is 
occupied  by  two  tracks,  each  2  feet  and  9  inches  in  width, 
that  were  used  for  running  cars  to  and  from  the  face  of  the 
mine.  The  space  between  the  tracks  is  3  feet  in  width. 
The  south  track  was  for  empty,  and  the  north  for 
loaded,  cars.  The  natural  incline  of  the  track  was  towards 
the  east,  so  that  loaded  cars  run  of  their  own  momentum  for 
a  considerable  distance  down  the  track  towards  the  shaft. 
Empties  were  pushed  or  pulled  back  from  the  shaft  towards 
the  west  by  '^side-hitching"  a  mule  to  the  center  of  a  string 
of  cars,  and  driving  him  in  the  direction  indicated.  AVhen 
so  hitched  the  mule  walked  in  the  space  between  the  tracks, 
and  propelled  the  cars  back  to  the  face  of  the  mine.  Em- 
ployes working  at  the  face  of  the  mine  were  compelled  to 
us  this  entry  way  in  going  to  and  from  the  shaft,  and  it  was 
their  only  means  of  ingress  and  egress  to  the  mine.  Plain- 
tiff was  a  machine  man,  and  worked  with  the  day  force. 
His  duties  called  him  to  the  face  of  the  mine,  where  he  was 
employed  on  the  day  he  received  his  injury.     His  quitting* 
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time  was  5:30  p.  m.     On  the  day  in  question  he  quit  at 
-5:15,  however;  being  told  by  a  co-employe  that  it  was  quit- 
ting time.       Immediately  on  quitting  work  he  proceeded 
down  iiie  entry  way  towards  the  shaft,  in  company  with  some 
<M)-employes,  and  when  about  70  ^eet  from  the  shaft  noticed 
A  "trip  of  empties,"  of  about  10  or  12  cars,  20  or  30  feet 
away,   approaching  him   from   the   east.     He   also   noticed 
some  loaded  cars  on  the  north  side  of  him :  savs  there  were 
10  or  12  that  were  moving  towards  the  east.     He  further 
testified  that  he  knew  that  the  empties  were  being  moved  by 
a  mule  hitched  to  them  in  the  manner  hitherto  mentioned. 
That  plaintiff's  version  of  the  accident  may  fully  appear, 
"we  quote  the  following  from  his  testimoney  at  the  trial :     "I 
-do  not  know  how  many  men  were  in  front  of  me.     Did  not 
recognize  any  of  them.     Barry  and  Bailey  were  right  ahead 
of  me.     They  jumped  into  the  empties.     I  tried  to  get  in 
after  Bailey,  but  did  not  make  it.     I  was  crowded  back  by 
the  mule.     I  could  not  say  how  close  the  mule  was  to  me,  I 
-could  not  get  into  the  car.   When  I  turned,  the  empties  were 
running  west,  and  I  was  going  to  get  into  the  next  empty. 
I  could  not  get  into  the  next  empty,  and  we  was  crowding 
and  jumping  against  each  other,  and  there  was  loads  on  the 
right-hand  side,  and  I  went  up  as  far  as  the  loads  extended, 
And  got  through  into  the  loaded  track,  so  that  this  mule  that 
was  drawing  the  empties  could  not  get  by  and  keep  it  from 
running  over  me ;  and  just  about  that  time  some  of  them  in 
the  crowd  says,  *Look  out  for  the  trip,'  and — ^Well,  of  course, 
we  was  east  of  them,  and  I  knew  this, — that  there  was  a  trip 
coming;  and  we  was  jumping  around  there,  and  this  mule 
had  got  far  enough  by  so  that  you  could  get  down  by  running 
down  between  the  cars  and  the  mule,  and  the  only  show  that 
I  had  when  I  heard  the  cars  coming  was  to  jump  on  the  end 
of  the  loaded  cars.     I  tried  to  do  that.     The  coal  there  was 
loose  on  the  car,  and  I  jumped  quick,  as  I  did  not  have  much 
time.     The  coal  all  slipped  off  the  end  of  the  car.     There 
was  a  chunck, — a  pretty  big  chunk, — I  had  got  loose  with 
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this  hand,  and  there  was  a  big  chunk  layin)2C  on  this  hand 
here,  and  the  cars  had  not  jumped  together  yet,  but  I  could 
hear  them,  and  just  about  the  time  that  I  slipped  down 
there  they  bumped  together  and  caught  my  foot.  At  the 
time  I  stepped  on  the  loaded  track  the  mule  pulling  the 
empties  was  not  very  close.  At  the  time  I  stepped  in  there 
they  were  crowding  aromid.  I  heard  some  one  say,  "Look 
out  for  the  trip.'  I  looked,  and  the  mule  was  right  just 
opposite  me,  and  you  could  not  run  down  between  the  tracks 
and  go  between  the  mule  and  the  loads  there,  because  it 
would  run  over  you,  and  the  only  show  that  I  had  was  to 
jump  on  the  loaded  car.  The  cars  were  not  going  very  fast ; 
running  pretty  good,  though, — about  as  fast  as  a  man  could 
walk,  perhaps  a  little  faster.  Just  as  I  ^ot  on  the  loaded 
track  I  heard  some  one  say,  ^Look  out  for  the  trip.'  A  trip 
is  known  to  coal  miners  as  coal  cars  together;  a  trip  of 
loads  or  a  trip  of  empties ;  whatever  they  may  be  a  train  of 
cars ;  not  a  train,  but  a  trip.  There  were  three  cars  in  that 
trip.  When  they  came  down  against  the  loaded  cars  bfore 
I  jumped  to  get  out  of  the  way  from  getting  caught,  I 
slipped  and  fell.  Just  about  the  time  I  fell  I  was  holding 
on  with  my  left  hand,  as  well  as  I  can  remember.  The  cars 
bimiped  together  and  caught  my  foot,  heel  and  ankle. 
*  *  *  Never  saw  cars  moved  before  in  the  mine  by 
mules  at  quitting  time,  except  on  this  occasion.  I  did  not 
know  there  was  any  custom  or  rule  of  the  company  to  move 
-empty  cars  in  this  way/'  On  cross-examination  he  testi- 
fied as  follows:  ^1  did  not  see  any  one  at  the  time  I  got 
the  injury.  I  heard  persons  talking  before  I  was  hurt. 
When  I  got  by  the  loaded  cars  I  heard  some  one  holler, 
^Look  out  for  the  trip.'  I  understood  the  trip  was  coming. 
Did  not  see  it.  I  was  between  the  mule  stable  and  the  bot- 
tom at  this  time.  I  was  about  30  or  40  feet  from  where 
the  cages  landed  at  the  time  I  heard  this  statement,  *Look 
out  for  the  trip.'  Had  my  lamp  on  my  cap.  Do  not  re- 
Vox  113  la— 7 
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member  whether  it  was  burning  or  not.  It  is  the  men^s 
business  that  wear  it  to  keep  it  burning.  I  made  no  signal 
with  my  lamp  to  the  driver  of  the  mule  which  was  pushing 
the  empties.  I  made  no  signal  to  the  driver  of  the  trip 
with  my  lamp.  I  did  not  call  to  the  driver  of  the  mule  to 
stop.  I  made  no  effort  to  stop  the  mule.  Q.  How  many 
times  did  you  have  to  pass  the  empties  with  the  mule  hitched 
to  them  ?  A.  I  never  counted.  I  could  not  say  how  many 
times.  Q.  What  woukl  you  do  when  you  met  a  trip  of 
empties?  A.  If  I  was  going  out  into  the  main  entry,  I 
would  listen.  If  I  heard  a  driver  coming,  and  it  was  in  a 
narrow  place,  I  would  run  and  get  into  a  place  where  it  was 
wide  enough.  Have  done  that  lots  of  times.  Trips  are  li- 
able to  come  in  at  any  time.  It  was  the  dutv  of  the  miners 
to  look  out  for  trips.  Their  duty  to  look  out  for  them  at 
all  times.  I  could  hear  the  mule  that  was  drawing  the 
empties.  Did  not  see  it.  Could  see  the  empties  moving. 
Could  hear  the  driver.  I  could  see  the  mule  that  was  draw- 
ing the  empties,  but  did  not  know,  and  could  not  see,  the 
size  of  the  mule.  It  was  about  40  or  50  feet  from  the  bot- 
tom of  the  shaft  where  I  was  hurt.  About  60  feet  between 
the  mule  stable  and  the  bottom  of  the  shaft.  Could 
not  say  exactly  where  Bailey  got  into  the  emptv 
Trappers  are  used  back  in  the  mines  for  tending- 
doors.  They  are  not  coal  diggers.  They  open  and 
shut  the  doors  as  drivers  come  in  and  out.  The  cars,  at  the 
time  I  saw  them,  I  do  not  know  whether  they  were  moving- 
or  not.  The  mule  had  got  right  up  close  to  me.  I  could 
not  say  how  close.  I  would  have  no  idea."  There  was 
other  evidence  adduced  by  the  plaintiflF  tending  to  show  that 
"quitting  time"  was  5:30  in  the  evening,  and  that  at  that 
time  the  mules  were  in  the  stable  and  that  no  empties  were 
moved  after  that  hour  (5:30  p.  m.).  There  was  also  evi- 
dence to  show  that  the  cars  were  20  inches  high  from  the- 
bottom,  had  a  20-inch  box,  and  that  there  was  no  trouble  in 
stepping  into  the  empty  v\ars.     Evidence  was  also  adduced 
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showing  a  system  of  signals  by  which  the  driver  of  the  mules 
was  controlled,  and  that  plaintiff  was  perfectly  familiar 
with  the  construction  of  mines  and  the  manner  of  operating 
them.  Defendant  introduced  evidence  to  show  that  the  cars 
were  handled  on  the  evening  in  question  just  as  they  were  at 
all  other  times,  and  that  plaintiff  was  perfectly  familiar 
therewith  and  never  made  any  objection  thereto,  and  that 
plaintiff  carelessly  and  negligently  stepped  in  front  of  the 
moving  train  and  was  injured.  The  undisputed  evidence 
shows  that  the  shaft  and  entry  way  were  constructed  in  the 
usual  and  customary  manner,  and  that  it  was  operated  as 
mines  usually  are  in  the  different  mining  counties  of  the 
state.  The  negligence  charged  is:  First,  failure  of  de- 
fendant to  furnish  a  reasonably  safe  exit  from  the  mine; 
and,  second,  that  the  empty  cars  were  propelled  l)y  unsuit- 
able motive  power,  and  the  loaded  cars  were  permitted  to 
descend  the  grade  by  their  own  weight,  and  without  adequate 
means  to  chec£  or  control  their  speed.  Appellant's  argn 
ment  deals  with  a  ntmiber  of  questions  that  will  be  consid- 
ered during  the  course  of  the  opinion,  but,  before  taking  up 
the  points,  seriatim,  it  is  well  to  state  some  general  rules 
applicable  to  the  relation  of  master  and  servant. 

It  is  the  duty  of  a  master  to  use  ordinary  and  reasonable 
care  in  providing  his  servants  with  a  suitable  place  in  which 
the  work  to  be  performed  by  them  it  to  be  done,  and  it  is 
also  his  duty  to  furnish  his  servants  with  such  machinery 
and  appliances  as  may  be  used  with  reasonable  safety.  He 
is  not,  however,  an  insurer  against  all  accidents  that  may 
occur,  and  is  not  bound  to  furnish  the  best  and  latest  im- 
proved machinery  and  appliances.  If  he  furnishes  such 
machinery  and  appliances  as  are  reasonably  safe  and  suit- 
able for  the  purpose,  and  provides  a  place  where  the  work 
may  be  done  with  reasonable  safety,  and  without  exposure 
to  dangers  that  are  not  within  the  obvious  scope  of  the 
employment  as  the  business  is  usually  carried  on,  he  has 
done  his  duty.     On  the  other  hand,  the  servant,  in  accept- 
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ing  employment  in  a  hazardous  business,  assumes  such 
risks  as  are  incident  to  the  ordinary  discharge  of  his  duties, 
but  not,  of  course,  the  risk  of  dangers  arising  from  unsafe  or 
defective  machinery  or  surroundings,  unless  he  has,  or  may 
be  presumed  to  have  had  knowledge  or  notice  thereof.  If,  how- 
ever, he  knows  of  the  master's  method  of  doing  business, 
hazardous  though  it  be,  and  continues  in  the  work,  without 
objection,  after  knowledge  of  the  character  of  the  place  or 
the  condition  of  the  appliances,  he  is  deemed  in  law  to  have 
assumed  the  risk,  and  cannot  recover  damages  if  injury  fol- 
lows, lie  has  the  right  to  assume  in  the  first  instance,  how- 
ever, that  the  master  has  done  his  duty;  and,  until  he  dis- 
covers or  ought  to  discover  the  defect,  he  has  the  right  to 
rely  on  this  assumption,  and  is  not  held  to  have  assumed 
any  risks  not  ordinarily  incident  to  the  discharge  of  the 
services  for  which  he  was  employed.  The  defendant  con- 
tends in  argument  that  no  negligence  is  shown;  that  plain- 
tiff assumed  the  risk,  because  of  his  knowledge  of  the  situa- 
tion; and  that  he  was  guilty  of  contributory  negligence. 
The  jury  may  have  found,  notwithstanding  the  fact  that  the 
shaft  and  entry  were  constructed  as  such  places  are  usually 
built  and  maintained,  that  the  defendant  was  negligent  in 
not  constructing  a  wider  entry,  or  in  not  providing  places  to 
which  employes  might  retreat  with  safety  in  case  they  met 
moving  cars ;  and,  as  such  seems  to  be  their  finding,  we  can- 
not interfere.  But  it  also  appears  that  the  plaintiff  had 
worked  in  the  mine  in  question  for  more  than  four  months 
prior  to  the  time  he  received  his  injuries,  and  in  mines  con- 
structed on  the  same  general  plan  for  more  than  ten  years. 
He  knew  or  must  have  knowm  of  the  defective  entry  way. 
He  must  also  have  known  of  the  ordinary  risk  to  be  appre- 
hended therefrom.  True,  he  should  not  be  held  to  appre- 
ciate dangers  from  defective  appliances  or  risks  incident  to 
the  car(»lessness  of  vice  principals;  but  all  such  risks  as 
might  reasonably  be  apprehended  from  the  construction  and 
operation  of  the  entry  way  he  accepted  and  assumed.       He 
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knew  the  purpose  for  wliich  the  tracks  were  laid,  and  must 
be  held  to  have  anticipated  all  such  risks  as  were  reasonably 
incident  to  the  proper  use  of  these  tracks.  It  may  be  as- 
sumed that  he  had  a  right  to  presume  the  tracks  would  not 
be  operated  when  the  entry  was  being  used  as  a  means  of 
exit  by  the  employes  of  the  mine,  but  he  certainly  knew 
that  the  tracks  were  intended  for  use,  and  that  the  empties 
were  propelled  back  into  the  mines  by  the  motive  pawer 
hitherto  mentioned.  It  is  true,  he  says  at  one  place 
in  his  tstiraony  that  he  did  not  know  the  manner  of  doing 
business  during  the  daytime;  but  he  afterwards  testified 
that  he  had  passed  the  mules  with  the  empty  cars  frequently, 
and  that  he  knew  the  north  track  was  used  for  loaded  cars, 
in  order  to  get  them  to  the  shaft.  The  evidence  as  to  the 
use  of  the  entry  way  at  or  about  "quitting  time"  is  conflict- 
ing. Some  of  it  tended  to  show  that  from  and  after  5 :30  no 
cars  were  moved  in  either  direction ;  that .  the  mules 
were  put  up,  and  things  were  made  ready  for  what 
was  called  the  "night  shift"  But  there  is  no  dispute 
whatever  that  it  was  the  imiversal  custom  to  move  the  loaded 
cars  down  to  the  shaft,  and  the  empties  back  into  the  mine 
for  use  by  the  night  shift,  just  before  quitting  xime;  that 
this  was  not  only  the  custom  in  the  mine  in  question,  but 
in  all  other  mines  in  which  plaintiff  had  worked.  It  must 
also  be  assumed  that  plaintiff  knew  the  tracks  in  ques*:ion 
were  for  some  use.  Indeed,  he  says  that  he  knew  Avbat  that 
u^e  was,  and  says  that  he  had  frequently  met  trips  of  emp- 
tirs  before  this  time.  Plaintiff  says,  however,  that  he  did 
not  know  of  any  custom  to  move  care  as  these  were  being 
moved  at  the  time  when  he  met  with  his  accident.  If  this 
be  true,  then  he  was  negligent  in  not  knowing,  for  he  was 
bound  to  use  ordinary  care  to  inform  himself  of  the  rules 
and  customs  of  the  mine.  And  if,  through  failure  to  use 
this  degree  of  care,  he  received  his  injuries,  he  cannot  com- 
plain. The  fact  that  he  left  his  work  15  minutes  earlier 
than  the  usual  quitting  time,  while  not  conclusive,  in  view 
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of  the  rule  permitting  six  men  to  use  the  shaft  at  any  time, 
has  a  material  bearing  on  both  the  questions  of  assumption 
of  risk  and  of  contributory  negligence.  He  had  not  been  per- 
mitted to  leave  in  company  with  five  others,  and  the  jury 
had  found  that,  had  he  quit  work  at  the  usual  and  proper 
time,  he  would  not  have  been  injured,  contributory  negli- 
gence on  his  part  would  have  been  established.  He  had  the 
right,  under  the  rule,  to  use  the  entry  as  a  means  of  exit 
before  quitting  time;  but,  knowing  the  custom  that  pre- 
vailed in  the  mine  to  use  the  tracks  in  the  entry  way  in 
sending  loaded  and  empty  cars  thereon  to  and  from  the 
shaft  just  before  quitting  time,  he  assumed  the  risk  incident 
to  the  use  he  made  of  the  entry  way  at  the  time  he  received 
his  injuries.  An  employe  cannot  close  his  eves  to  what  is 
going  on  around  him.  He  has  the  right  to  assume  that  the 
master  will  do  nothing  to  increase  the  ordinary  hazards  of 
the  employment,  but  he  cannot  blindly  gro  about  his  work, 
and  clos^  l^is  eyes  and  ears  to  what  is  going  on.  He  must 
ascertain  the  rules  and  customs  of  the  mine,  and,  if  he  finds 
them  hazardous,  must  make  complaint  to  his  employer. 
Plaintiff  knew  the  tracks  were  in  the  entry ;  knew  they  were 
for  use ;  knew  how  cars  were  sent  dovm  to  the  shaft,  and  how 
they  were  brought  back;  had  met  many  "empty  trips"  to 
which  mules  were  attached  before  the  day  he  re- 
ceived his  accident.  He  had  worked  in  coal  mines 
for  many  years,  and  knew  or  must  have  known 
of  the  customs  prevailing  in  these  mines.  If  he 
did  no  know,  it  was  because  of  his  want  of  rrdinary 
care  and  observation.  Had  plaintiff  been  ininred  before  he 
had  a  chance  to  inform  himself  of  the  rules  and  customs  of 
^he  mine,  the  case  would  assume  a  different  aspect,  but  such 
is  not  the  case.  He  had  worked  in  mines  operated  as  this 
one  was  for  many  years,  and  every  witness  save  himself  tes- 
tified to  knowledge  of  the  customs  prevailing  in  the  mines. 
If  he  did  not  know  thereof,  it  was  because  of  his  supine  neg- 
lect.    He  made  no  complaint  to  his  em])lover,  and  must  be 
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held  to  have  assumed  the  risk  incident  to  the  use  of  the  en- 
try in  the  manner  he  did.  If  the  accident  gre  wout  of  the 
negligence  of  a  co-employe  in  operating  either  the  loaded 
or  empty  ^*trip,"  plaintiff  cannot  recover;  for  defendant  is 
not  responsible  for  the  negligence  of  a  co-employe.  That 
was  one  of  the  hazards  which  plaintiff  assumed.  The  question 
of  dc-f<<»thi»  brol>  9  ou  tbi*  c^  al  cars  was  not  submitted  to  the 
jury,  as  we  understand  it.  Indeed,  the  plaintiff  makes  no 
complaint  in  argument  that  the  cars  were  not  properly 
'equipped.  The  operator  of  the  loaded  cars  usually  uses  his 
foot  or  a  stick  of  wood  as  a  brake,  and,  as  the  incline  was  not 
steep,  could  usually  stop  the  car  by  the  use  of  one  or  the 
other.  The  cars  were  similar  to  those  in  general  use,  and  no 
evidence  was  adduced  to  show  that  they  were  unsafe  or  de- 
fective. The  loaded  ones  that  were  passing  down  towards 
the  shaft  where  plaintiff  was  injured  were  not  running  at  an 
excessive  rate  of  speed,  and  they  stopped  almost  instantly 
when  plaintiff  received  his  injury.  Plaintiff  says  that  it 
was  his  duty  to  look  out  for  loaded  cars,  and  that  he  had  f ro- 
•quently  passed  empties  coming  out  from  the  shaft.  He 
knew  the  exact  condition  of  affairs,  or,  in  the  exercise  of  or- 
diuary  care,  should  have  known,  and,  we  think,  assumed  the 
risk.  Beckman  v.  Coal  Co.,  90  Iowa,  252,  is  quite  in  point 
on  this  proposition.  See,  also,  Moran  v.  Harris,  63  Iowa, 
t590 ;  Scott  V.  Coal  Co.,  90  Iowa,  689. 

The  trial  court  gave  instructions  announcing  the  cor- 
rect rules  of  law,  and  if  the  jury  had  followed  them  it  would 
have  returned  a  verdict  for  defendant.  In  any  event,  de- 
fendant's motion  to  direct  a  verdict,  filed  at  the  close  of 
plaintiff's  evidence,  should  have  been  sustained.  The  judg- 
ment must,  therefore,  be  keversed. 
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In  be  Assignment  of  Thomas  A.  Mansfield,  John  Wt- 

MAN^  Assignee. 

General  Assignments:  WRONoruL  dischabge  of  assignee:  Report 
and  accounting.  Where  an  assi^ee  for  the  benefit  of  creditora 
did  not  include  about  three  thousand  dollars  in  money  received 

1  from  the  sale  of  goods  either  in  the  inventory,  the  property 
accounted  for,  or  his  reports,  and  there  was  also  a  discrepancy 
between  the  inventory  and  the  property  accounted  for,  it  was 
error  to  discharge  such  assignee  without  an  explanation  of  the 
shortage. 

Right  of  creditor  to  except  to  repout.    A  creditor  of  an  estate 
assigned  for  the  benefit  of  creditors,  being  entitled  to  part  of 
8    the  proceeds  to  be  distributed,  has  a  right  to  file  exceptions  to 
the  report  of  the  assignee,  and  to  be  heard  thereon. 

Estate  ovms  profits  made  after  assignment.    Profits  made  in  a  busi- 

2  ness  after  its  assignment  for  the  benefit  of  creditors  belong  to 
the  estate,  and  not  to  the  assignee,  and  he  must  account  for 
them. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Wednesday,  January  23,  1901. 

Mabch  1,  1894,  Thomas  A.  Mansfield  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  John  Wyman,  and 
the  latter,  by  virtue  of  orders  of  court,  continued  the  busi- 
ness and  the  manufacture  of  unfinished  articles.  March 
Slst  an  inventory  was  filed,  and  later  the  stock  sold.  Sub- 
sequently reports  were  made,  exceptions  thereto  filed  by 
Mooney  &  Son,  creditors,  and,  on  hearing,  overruled,  and 
the  assignee  ordered  discharged  upon  the  payment  of  certain 
specified  sums.    Mooney  &  Son  appeal. — Reversed. 

Cummins,  Hewitt  &  Wright  for  appellants. 

Berryhill  &  Henry  and  Dudley  &  Cofjfin  for  appellee. 
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Ladd,  J. — The  sole  question  is  whether  the  assi^ee 
has  accounted  for  the  trust  property  received.     His  inven- 
tory, filed  March  31,   1894,  showed  property  of  the  cost 
value  of  $55,823.40  on  hand.     There  had  been  re- 

1  ceived  $3,056.48  in  cash  for  goods  sold  in  the  course 
of  business,  and  not  inventoried.  In  making  an  in- 
voice in  June  following,  goods  of  the  cost  price  of  $2,132.40, 
not  included  in  the  inventory,  were  found.  He  must,  then, 
account  for  this  cash  and  property  listed  at  $57,955.80.  In 
the  course  of  trade  he  sold  property  inventoried  at  $10,- 
044.42.  The  report  of  the  experts  appointed  to  examine 
the  books  says  this  does  not  include  the  cash  item  above  re- 
ferred to,  and  it  appears  to  be  so  conceded  by  counsel.  The 
remainder  of  the  property,  invoicing  $39,356.48,  was  sold 
for  $17,370.84  in  June.  This  accounts  for  $55,400.67,  and 
leaves  a  halance  of  $2,555.13  to  be  explained.  As  the  prices 
of  the  original  inventory  were  used  throughout,  this  indi- 
cates a  shortage  of  goods  to  the  amount  stated,  and  not  aii 
estimated  value.  As  observed,  the  $3,056.48  mentioned  has 
been  included  in  neither  inventory  nor  the  property  ac- 
counted for ;  nor  do  we  find  it  included  in  the  reports  of  the 
assignee.  The  first,  filed  June  26,  1894,  shows  the  receipt 
of  $16,395.05;  and  the  next  and  last,  filed  August  2,  1898, 
having  been  delayed  by  litigation  (seeGroetzinger  v,  Wy- 
man,  105  Iowa,  574),  indicates  the  receipt  of  the  additional 
sums  of  $328.38  and  $15  for  property  sold  at  retail, 
$244.78  as  rebate  on  insurance,  and  $17,370.84  for  goods 
sold  in  bulk,  and  interest  thereon.  It  appears,  then,  that 
but  $16,738.33  are  accounted  for  as  having  been  received 
for  the  goods  not  sold  in  bulk.  But  the  evidence  introduced 
by  the  assignee  showed  the  goods  invoicing  $16,044.42 
brought  $18,191.93,  less  a  discount  of  $1,064.92,  which 
leaves  a  margin  of  $388.58  unexplained,  to  say  nothing  of 
the  $3,056.48  entirely  omitted.     It  should  also  be  mentioned 

that  this  amount  resulted  from  taking  out  $421.63 

2  as  profits.  If  profits,  they  belong  to  the  estate,  rather 
than  to  the  assignee.     Also  certain  expenses  had  been 
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-deducted,  and  it  is  not  certain  whether  or  not  these  were  in- 
cluded in  the  general  account.  The  very  purpose  of  the  in- 
ventory exacted  by  the  statute  is  to  make  a  record  of  the 
property  taken  by  the  assignee;  and,  as  it  is  prepared  by 
him,  or  under  his  immediate  direction,  it  should  be  accepted 
as  prima  facie  evidence  of  what  he  has  received,  and  the  bur- 
den is  on  any  one  so  asserting  to  prove  its  inaccuracy.  Bat- 
ten V.  Richards,  70  Wis.  272  (35  'N.  W.  Rep.  542).  See 
Asay  V.  Allen,  124r  111.  391  (16  N.  E.  Rep.  865).  As  the 
property  continues  within  his  control,  and  is  reduced  by 
him  to  cash  for  the  purpose  of  distribution,  knowledge  of  its 
disposition  is  peculiarly  within  his  keeping,  and  he  must  be 
held,  as  other  trustees,  to  the  duty  of  making  a  fair  account- 
ing of  it  See  section  3080,  Code.  Slight  discrepancies, 
attributable  to  inevitable  errors  in  handling  so  large  a  stock, 
might,  indeed,  have  been  ignored  by  the  trial^  judge.  But 
when,  as  here,  these  run  up  to  thousands  of  dollars,  an  ex- 
planation is  demanded.  The  fact  of  goods  being  found  which 
were  omitted  from  the  inventory,  does  not  alone  justify 
the  inference  that  a  larger  amount,  not  belonging  to  the  as- 
signor, was  included;  nor  does  the  assignee's  supposition 
that  Mansfield,  who  was  employed  to  make  the  inventory, 
swelled  it  for  the  purpose  of  aiding  him  in  his  proposed  set- 
tlement with  creditors.  If,  because  of  the  inventory  being 
carelessly  made,  or  property  being  added  which  was  not 
there,  it  was  inaccurate,  this  was  a  matter  of  proof,  and  not 
of  mere  surmise  or  giiess  work.  What  will  be  a  sufficient 
showing  need  not  be  considered  until  evidence  has  been  of- 
fered bearing  on  that  issue.  It  should  be  added  that  the 
court  was  doubtless  mislead  by  errors  appearing  in  the  sum- 
mary  prepared   by  the  experts   appointed   to  examine   the 

books,  and  who  evidently  gave  more  attention  to 
3  computations  which  they  were  especially  directed  to 

make  than  to  comparisons  of  invoices  and  reports. 
As  Mooney  &  Son  were  entitled  to  a  part  of  the  proceeds  to 
be  distributed,  they  had  the  right  to  file  exceptions  and  to  be 
heard . — ^Reversed. 
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Herbert  TIeadingtox^  for  the  use  and  benefit  of  School 
fund,  Appellee,  v.  W.  R.  Smith,  Araminta  Smith 
AND  Jacob  Schaub,  Appellants. 

Mulct  Law:  DOES  not  cover  penalties.  Acts  Twenty-fifth  General 
Assembly,  chapter  62,  provides  that  no  sales  of  intoxicating 
liquors  shall  be  made  to  minors,  but  provides  no  penalty  there- 

1  for;  and  section  17  requires  a  bond  conditioned  on  a  faithful 
observance  of  all  the  provisions  of  the  chapter.  Ck>de,  section 
2403,  declares  that  one  selling  liquor  to  minors  shall  pay  the 

2  sum  of  $100  to  be  collected  by  action  against  him.  Section  2422 
provides  that,  when  one  is  required  to  give  bond,  principals 
and  sureties  are  Jointly  liable  for  all  "civil  damages."  Held, 
that  an  action  to  recover  the  penalty  of  |100  would  not  lie 
against  the  sureties  of  a  bond  given  under  Acts  Twenty-fifth 
General  Assembly,  chapter  62;  the  |100  being  a  penalty  and  not 
civil  damages. 

Hecovery:  Bad  faith  of  informer  no  defense.  In  an  action  to 
recover  a  penalty  for  selling  liquors  for  minors,  brought  under 
Code,  section  2403,  permitting  such  action  to  be  brought  by 

3  any  citizen  of  the  county, — one-half  to  go  to  the  informer  and 
one-half  to  the  school  fund. — a  demurrer  was  properly  sus- 
tained to  an  answer  which  alleged  that  the  action  was  not  in 
good  faith  but  was  for  the  purpose  of  blackmail. 

Counterclaim  Against  Individual:  In  suit  brought  in  representative 
capacity.  In  an  action  for  a  penalty  for  the  violation  of  the 
liquor  law,  brought  by  plaintiff  for  the  benefit  of  the  school 
fund  under  Code,  section  2403,  permitting  such  action  to  be 
brought  by  any  citizen  of  a  county,  and  providing  that  one- 
A  half  of  the  amount  so  collected  shall  go  to  the  informer  and 
one-half  to  the  school  fund,  the  defendant  can  not  set  off  a 
claim  for  damages  for  an  unlawful  assault  by  plaintiff;  the 
claim  being  against  him  as  an  individual,  and  the  action  being 
in  a  representative  capacity. 

Appeal  from  Winnesheik  District  Court. — Hon.  L.  E.  Fel- 
lows, Judge. 

Thursday,  January  24,  1901. 
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Defendant  W.  E.  Smith  conducted  a  place  for  the 
sale  of  intoxicating  liquors  under  the  mulct  law.  He  gave 
the  bond  required  by  law,  with  his  co-defendants  as  sure- 
ties thereon.  This  action  was  brought  to  recover  the  pen- 
alty provided  by  statute  for  the  sale  of  liquor  to  minors. 
Defendants  Jacob  Schaub  and  Araminta  Smith,  sureties^ 
filed  a  demurrer  to  the  petition,  based  on  the  ground  that 
they  were  not  liable  for  the  penalties  provided  by  statute  for 
sales  to  minors.  Their  demurrers  were  overruled,  and  ex- 
ceptions  taken.  Defendant  W.  R.  Smith  then  pleaded  cer- 
tain defensive  matters  and  a  counterclaim,  to  which  plain- 
tiff demurred,  and  his  demurrer  was  sustained  and  excep- 
tion taken.  The  case  was  then  tried  to  a  jury,  resulting  in 
a  verdict  and  judgment  for  plaintiff,  and  defendants  appeal. 
— Affirmed  as  to  defendant  W.  R.  Smith.  Reversed  as  to 
defendants  Araminta  Smith  and  Jacob  Schaub. 

Dan  Shea  and  George  Adams  for  appellants. 

E.  W.  Cutting  for  appellee. 

Deemeb,  J. — The  bond  filed  by  defendants  was  in  the 
usual  form,  conditioned  that  W.  R.  Smith  should  faithfully 
observe  and  comply  with  all  the  provisions  of  the  law  stip- 
ulated and  set  forth  in  the  act  under  which  it  was  given, 
and  pay  all  damages  that  might  result  from  the  sale  of  intox- 
icating liquors  upon  the  premises  occupied  bv  him.  The  pe« 
titon  alleged  that  he  violated  the  provisions  of  the  act  re- 
ferred to,  by  selling  intoxicating  liquors  to  minors,  and 
judgment  was  asked  for  the  benefit  of  the  school  fund,  in  the 
sum  of  $100  for  each  and  every  such  sale.  The  demurrer 
filed  by  the  sureties  was  based  on  the  ground  that  the  bond 
did  not  cover  such  illegal  sales,  and  that  the  penalties  pro- 
vided by  the  law  for  such  sales  were  not  such  as  were 
1  covered  by  the  bond.     The  bond  was  given  under  the 

provisions  of  section  17,  chapter  ^2,    Acts  Twenty- 
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fifth  General  Assembly,  requiring  the  making?  and  filing  of 
.  such  an  instrument,  conditioned  upon  the  faithful  observ- 
ance of  all  the  provisions  of  the  chapter,  and  for  the  pay- 
ment of  all  damages  that  might  result  from  the  sale  of  in- 
toxicating liquors  upon  the  premises  used  by  the  obligor. 
One  of  the  provisions  of  the  chapter  was  that  no  sales  should 
be  made  to  minors.  Plaintiff  based  his  right  of  action  on 
sections  2403  and  2422  of  the  Code,  which  are  similar  to  the 
statutes  in  force  when  the  acts  complained  of  were  com- 
mitted. Section  2403  prohibits  the  sale  of  intoxicating 
liquor  to  minors  for  any  purpose,  and  provides  that  "*  * 
*  *  any  person  violating  the  provisions  of  the  section, 
shall  forfeit  and  pay  the  sum  of  one  hundred  dollars,  to  be 
collected  by  action  against  him,  or  if  a  permit  holder  against 
him  and  the  sureties  on  his  bond.  Such  action  may  be 
brought  by  any  citizen  of  the  county.  One  half  of  the 
amoimt  so  collected,  shall  go  to  the  informer,  and  one  half 
to  the  school  fund  of  the  county.'^  The  material  part  of 
section  2422  reads  as  follows:  "And  when  any  one  is  re- 
quired under  the  provisions  of  this  chapter  to  give  bond, 
the  principals  and  sureties  shall  be  jointly  and  severally 
responsible  and  liable  for  all  civil  damages  and  costs  which 
may  be  adjudged  against  the  principal,  for  any  violation 
of  any  of  the  provisions  of  this  chapter. '^  Without  quoting 
statutes,  it  is  sufficient  to  say  that  a  permit  holder  is  one 
holding  a  permit  to  sell  liquor  for  certain  specified  purposes ; 
issued  by  the  district  court  of  the  county  under  the  provis- 
ions of  sections  2385  and  2401,  inclusive.  Such  a  permit 
holder  is  not  the  person  referred  to  in  the  acts  of  the  gen- 
eral assembly  hitherto  mentioned.  It  must  be  also  remem- 
ber^ that  we  have  a  civil  damage  act  in  this  state. 
2  See  Code,  section  2418.     Manifestly,  the  action  is 

to  recover  the  penalty  provided  by  section  2403  of 
the  Code;  and  the  pivotal  point  in  the  case  is,  are  the  sure- 
ties on  defendant's  bond  liable  for  this  penalty  ?  That  they 
would  be  liable  had  the  action  been  brought  under  the  civil 
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damage   act,   must   be   conceded.     But   section   240»>    says 
the  action  must  be  brought  against  the  defendant  unless  he 
be  a  permit  holder.     If  a  permit  holder,  then  action  may  be 
brought  against  him  and  the  sureties  on  his  bond.     This 
statute  seems  to  provide  the  only  penalty  for  sales  to  minors, 
and,  as  it  provides  the  remedies  and  means  of  enforcemnt^ 
all  others  are  excluded.    That  is  to  say,  the  action  is  against 
the  defendant  alone,  unless  he  be  a  permit  holder ;  if  a  per- 
mit holder,  then  the  action  may  be  on  his  bond  and  against 
his  sureties.     The  force  of  this  position  is  conceded  by  ap- 
pellee's counsel,  but  he  contends  that  the  action  will  lie  un- 
der section  2422,  before  quoted.  That  statute  says  that  prin- 
cipal and  sureties  are  liable  for  all  civil  damages  adjudged 
against  the  principal  for  any  violation  of  the  provisions  of 
the  chapter.     If,  then,  the  amount  sought  to  be  recovered 
in  this  action  is  civil  damages,  there  seems  to  be  express 
authority  for  appellee's  contention.     But  we  do  not  think  it 
is.     Section  2403,  prohibiting  the  sales  to  minors,  does  not 
fix  the  arbitrary  sum  of  $100  as  damages,  for  it  does  not  go 
to  the  party  injured.     The  amount  named  is  simply  a  pen- 
alty for  the  violation  of  the  act,  and  mav  be  recovered,  not- 
withstanding there  was  no  damage  other  than  the  state  sus- 
tains,  where  liquor  is   sold    to   a  minor   inhabitant.      The 
amount,   when   recovered,    dees  not  go   to   compensate   the 
party  injured.     It  is  not,  therefore,  civil  damages.     That 
term  has  a  fixed  and  definite  meaning,and  clearlv  has  refer- 
ence to  the  damages  which  may  be  collected  by  wife,  child, 
parent,  guardian,  or  employer,  injured  in  person,  property, 
or  means  of  support,  under  the  provisions  of  section  2418 
of  the  Code.     The  term  has  a  very  well  defined  meaning 
when  used  in  intoxicating  liquor  statutes.     Black  Int<3xicat- 
ing  Liquors,  section  277 ;  Anderson's  Law  Dictionary,  305. 
The  amount  that  plaintiff  seeks  to  recover  is  not  civil  dam- 
ages, but  a  penalty ;  and  there  is  no  provision  of  law  making 
the  surities  on  a  bond  given  under  the  so-called  "mulct  law'^ 
liable.     True,  the  statute  under  which  the  bond  was  given 
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prohibits  sales  to  minors;  but,  as  no  penalty  is  provided,, 
reference  must  be  made  to  the  other  sections  of 
the  Code,  for  the  sanction.  Had  plaintiff  recovered 
judgment  for  damages  done  him  or  his  property 
or  means  of  support,  doubtless  the  sureties  on  de- 
fendant's bond  would  be  liable  for  the  amount  thereof. 
But  as  this  action  is  to  recover  a  penalty,  and  there  is  no 
statute  making  the  sureties  liable  therefor,  their  demurrer 
should  have  been  sustained.  State  v,  Douglass,  73  Iowa, 
279,  lends  support  to  our  conclusions. 

II.  Defendant  W.  R.  Smith  pleaded  in  answer  that 
the  action  was  not  brought  in  good  faith ;  that  it  was  brought 

for  the  purpose  of  blackmail,  and  to  induce  him  (de- 

3  fendant)   to  advance  plaintiff  some  money.     Plain- 
tiff's demurrer  to  this  part  of  the  answer  was  prop- 
erly sustained.     McQuade  v,  Collins,  93  Iowa,  22. 

III.  In    another   division    of    the   answer    defendant 
pleaded  a  counterclaim  based  on  an  unlawful  and  malicious 
assault  made  upon  him  by  plaintiff  prior  to  the  commence- 
ment of  this  action.     Plaintiff  brought  the  action  in 

4  a  representative  capacity,   and   the  counterclaim   is 
against  him  as  an  individual.     It  needs  no  argument 

to  demonstrate  that  such  a  counterclaim  is  not  proper  plead- 
ing. Gourly  v.  Walker,  69  Iowa,  80.  The  judgment  as  to 
defendant  W.  R.  Smith  is  affirmed,  but  as  to  Araminta 
Smith  and  Jacob  Schaub  it  is  beversed. 


In  re  Estate  of  Jeremiah  J.  Betts,  Siieperd  W.  Betts 
ef  al,y  Appellants,  v.  Jeremiah  L.  Betts. 

Will  Contests:      evidence:     Undue  influence.     Where  undue  influ- 
ence was  an  issue  in  a  contest  of  a  will  which  disinherited  con- 
1    testant.  evidence  of  a  difficulty   between  contestant  and  his 
brother  on  the  evening  preceding  their  father's  death,  which 
difficulty  was  caused  by  the  brother's  refusal  to  allow  contestant 
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4  to  put  his  horses  in  the  barn  on  the  home  place,  where  con- 
testant had  driven,  was  admissible,  because  the  brother's  feeling 
towards  contestant  was  competenit  on  the  question  of  undue 
influence. 

Experts:  May  not  cover  ultimate  fact  by  opinion.  Where  an 
expert  witness  testified  for  contestant  as  to  testator's  mental 
capacity,  giving  his  evidence  in  response  to  hypothetical  ques- 
tions, a  question,  on  cross-examination,  as  to  whether,  on  an 

5  assumed  slate  of  facts,  he  would  say  that  testator  was  capable 
of  tranacting  ordinary  business  intelligently,  was  properly  re- 
fused, as  it  was  equivalent  to  asking  him  as  to  testator's  com- 
petency to  make  a  will. 

Relevancy.  On  an  issue  as  to  whether  a  will  disinheriting  con- 
testant was  the  result  of  undue  Influence  or  of  contestant's 
unfilial  conduct,  it  being  claimed  by  contestant  that  on  visiting 
the  home  place,  the  day  of  his  father's  death,  he  had  nothing 
9  to  eat,  because  members  of  the  family  had  their  meals  at  h's 
brother's  house  nearby,  and  contestant  was  not  Invited,  a  con- 
versation had  that  night  with  his  mother,  in  which  she  said 
that  she  would  not  go  to  bed  until  he  had  something  to  eat, 
was  admissible,  as  showing  the  general  state  of  feeling  between 
the  parties,  which  would  have  a  bearing  on  the  question  of 
undue  influence. 

Cross  i:xamination:  Harmless.  Where  testator's  mental  capacity 
was  in  issue,  and  the  witness  was  asked  on  cross-examination 
whether  he  ever  heard  of  the  experience  of  an  English  states- 

10  man,  who,  on  talking  to  a  number  of  patients  In  an  insane 
asylum,  thought  they  were  sane,  the  witness  replied  that  he 
had  heard  of  similar  instances,  and  the  inquiry  was  dropped, 
no  prejudice  could  have  resulted  therefrom  to  proponent. 

Evidence  in  explanation.  Where  the  proponents  of  a  will  dis- 
inheriting contestant  claimed  that  it  was  not  the  result  of 
undue  influence,  but  was  the  result  of  ill  feeling  between  con- 
testant and  his  father  caused  by  contestant's  bad  conduct,  ana 

6  a  witness  testified  that,  while  he  was  talking  with  the  father, 
contestant  approached  and  told  witness  not  to  believe  a  word 
the  father  said, — that  it  was  all  a  lie, — it  was  not  error  to 
allow  contestant,  in  explanation  of  his  conduct,  to  testify  that 
what  he  said  on  the  occasion  was  that  "father  is  repeating 
some  lies  folks  have  told  him,"  and  that  he  had  heard  of  things 
told  to  his  father  derogatory  to  himself. 

Same,    And  what  his  wife  told  contestant,  is  admissible  to  shov 

7  with  what  intent  contestant  made  statements  to  said  witness. 
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Harmless  exclusion.  Where  a  witness  in  a  will  contest  testified 
that,  while  at  testator's  house,  testator  abruptly  said,  "we  are 
8  catching  rats  here  by  the  sackful,"  the  error  in  refusing  to 
allow  him,  on  cross  examinauon,  to  state  what  impression  the 
remarks  made  on  him  was  not  prejudicial,  where  he  did  state 
Immediately  afterwards  that  he  was  surprisea  at  the  remark 
and  regarded  it  as  strange. 

Review  on  Appeal:  findings:  When  either  of  two  is  sustained  by 
the  evidence.  Where  a  verdict  in  an  action  contesting  a  will 
consists  of  special  findings  in  contestant's  favor  on  the  two 

2  issues  involved,  viz.,  undue  influence  and  mental  incapacity, 
it  will  not  be  disturbed  on  the  ground  that  it  is  not  supported 
by  the  evidence,  if  either  of  the  findings  is  good. 

Specific  objection  below:  Immaterial,  incompetent  and  irrelevant 
construed.    Where  the  party  objecting  to  the  admission  of  an 

3  extract  from  a  medical  book  stated  that  it  was  incompetent, 
immaterial  and  irrelevant  and  that  no  point  was  made  "because 
it  is  contained  in  or  is  a  part  of  what  purports  to  be  a  book 
or  treatise  by  the  author  named,  but  because  the  subject  matter 
is  incompetent"  and  that  his  objection  did  not  go  to  the  com- 
petency of  this  class  or  character  of  testimony,  his  objection 
was  to  the  competency  of  the  subject  matter,  and  not  to  the 
form  in  which  the  testimony  was  offered  and  the  latter  objec- 
tion is  waived  and  cannot  be  urged  on  appeal. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Thursday,  January  24,  1901. 

Plaintiffs  are  proponents  of  the  last  will  and  a  codi- 
cil thereto,  of  Jeremiah  J.  Betts.  Defendant  filed  objec- 
tions to  the  probate  of  both  will  and  codicil  on  two  grounds : 
(1)  That  the  testator  was  of  unsound  mind  at  the  time 
both  instruments  were  executed,  to  such  an  extent  as  de- 
prived him  of  testamentary  capacity;  (2)  undue  influence. 
There  was  a  jury  trial,  which  resulted  in  a  verdict  in  favor 
of  contestant.     Proponents  appeal. — Affirmed. 

8.  F.  Ballieti  and  W.  G.  Harvison  for  appellants. 

Read  &  Read  for  appellee. 
Vol  113  la— 8 
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Waterman,  J. — The  parties  to  this  action  are  children 
of  Jeremiah  J.  Betts.  T'le  will  of  the  latter,  which  is  at- 
tacked, was  executed  on  December  9,  1896,  and,  after  giv- 
ing absolutely  to  the  wife  of  testator  the  personal  property 
which  in  testator's  hands  would  be  exempt  from  execution, 
and  also  a  life  estate  in  all  real  estate,  devises  the  remainder 
in  equal  shares  to  his  children,  except  the  contestant,  to 
whom  is  given  the  sum  of  $100,  as  his  full  share  of  the  es- 
tate. The  codicil,  which  is  also  contested,  was  executed  some 
four  months  later,  and  simply  revokes  the  legacv  of  $100  to 
contestant,  and  declares  that  he  is  to  receive  nothing  what- 
ever from  the  estate.  Testator  was  almost  80  years 
1  of  age  when  these  instruments  were  executed.     He 

was  a  farmer,  and  contestant,  with  his  family,  had 
lived  on  the  farm  for  a  time,  aiding  his  father  in  carrying 
on  business.  There  was  trouble  between  contestant  and  both 
his  parents.  No  little  feeling  was  engendered  on  each  side. 
On  the  contestant's  part,  all  this  trouble  is  charged  to  wicked 
efforts  on  the  part  of  his  brothers  and  sisters  to  injure  him 
with  his  father.  On  the  other  side  the  charge  is  made  that 
the  trouble  grew  out  of  contestant's  unfilial  conduct.  Dur- 
ing the  year  1897  testator  had  two  attacks  of  illness — one 
in  March,  and  the  other  some  two  months  later.  His  death, 
however,  did  not  occur  until  January  28,  1898.  It  is  con- 
tended by  contestant  that  the  mental  infirmitv  of  testator 
was  exhibited  first  several  years  prior  to  to  the  making  of  the 
will,  and  that  his  mind  from  that  time  on  steadily  failed 
with  advancing  age,  aided  by  an  attack  of  the  grip  in  1805, 
and  the  other  illnesses  mentioned. 

It  is  first  argued  by  counsel  for  appellants  that  the  ver^ 
diet  is  not  supported  by  the  evidence.  The  record  is  quite 
voluminous.  It  would  serve  no  useful  purpose  for  us  to  ser 
out  the  testimony  in  detail.  As  usual  in  cases  of  this  char- 
acter, it  is  in  sharp  conflict.  That  there  was  evidence  suf- 
ficient to  take  contestant's  case  to  the  jury  on  the  question  of 
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mental  incapacity  was  practically  admitted  by  proponents  in 

the  trial  court,  for  they  did  not  ask  the  court  to  withdraw 

that  issue.  On  the  contrary,  they  requested  a  number 

2  of  instructions  on  that  branch  of  the  case.  As  tho 
verdict  consisted  of  special  findings  on  the  two  is- 
sues, both  in  contestant's  favor,  if  either  is  good  there  can 
be  no  reversal  on  the  ground  now  under  consideration.  But, 
whatever  proponents  thought,  it  is  our  opinion  there  is  a 
substantial  conflict  in  the  evidence.  Some  of  us  would  have 
been  better  satisfied  with  a  verdict  the  other  way.  But  that 
is  not  enough  to  warrant  us  in  interfering  with  the  result. 
Where  there  is  a  real  conflict  of  evidence,  the  case  is  for 
the  jury.  Phillips  v.  Phillips,  93  Iowa,  615-618.  In  this 
case,  it  was  said  that  the  rule  announced  in  Meyer  v.  Ilouck, 
85  Iowa,  319,  does  not  authorize  this  court  to  determine  as 
to  whether  the  preponderating  weight  of  all  the  evidence  is 
in  favor  of  one  party  or  the  other,  nor  to  pass  upon  the  cred- 
ibility of  the  witnesses.  See,  also,  on  this  point,iSco//  v. 
Railway  Co,,  112  Iowa,  54. 

II.  The  court  admitted  in  evidence  an  extract  from  a 
medical  work  (Maudsley  on  Responsibility  in  [Mental  Dis- 
eases), and  it  is  thought  this  was  a  violation  of  the  rule  an- 
nounced in  Bixby  v.  Bridge  Co,,  105  Iowa,  293.  We  find 
there  is  no  proper  foundation*  in  the  record  for  the  position 
taken  by  counsel  for  appellant.  This  book  was  first  offered 
in  evidence  by  contestant,  and  on  objection  the  offer  was 
withdrawn ;  counsel  for  contestant  saying,  in  effect,  they 
w^ould  not  put  it  in  over  an  objection,  although  the 

3  court  might  be  willing  to  receive  it.     Later  the  offer 
was  renewed.     The  objection  was  made  that  it  was 

incompetent,  immaterial,  and  irrelevant,  but  that  no  point 
was  made  '^because  it  is  contained  in  or  is  a  part  of  what 
purports  to  be  a  book  or  treatise  by  the  author  named,  but 
because  the  subject-matter  is  incompetent.''  Coimsel  for 
contestant  then  said:  "I  understand  that  your  objection 
does  not  go  to  the  competency  of  this  class  or  character  of 
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t<?stimony  ?"  to  which  response  was  made:  "That  is  it."  It 
is  clear,  the  objection  was  to  the  subject-matter,  and  not  to 
the  form  in  which  the  testimony  was  offered.  The  point 
now  presented  must  be  regarded  as  waived.  The  trial  court 
was  certainly  justified  in  believing  that  the  objection  did 
not  go  to  the  competency  of  the  book. 

III.  Contestant  was  permitted  to  testify,  over  objec- 
tion, to  a  diflBculty  witJi  his  brother  Sheperd,  caused  by  the 
latter's  objecting  to  contestant's  horses  beine:  placed  in  his 
father's  barn  when  contestant  had  driven  out  to  the  homo 

place  on  the  evening  preceding  the  father's  death. 

4  This  ruling  can  be  sustained  on  the  ^ound  that  the 
testimony  tended  to  show  Sheperd's  feelings  towards 

his  brother,  and  that  this  shed  some  light  on  the  issue  of  im- 
due  influence.  The  mother  interfered  in  this  difficulty  in 
contestant's  behalf.  What  she  said  was  repeated  by  contest- 
ant on  the  stand,  and  to  this  there  is  exception  taken.  It 
does  not  appear,  how'ever,  that  any  objection  was  made  to 
this  part  of  the  witness'  testimony  in  the  trial  court. 

IV.  One  Dr.  Voldeng  was  an  expert  witness,  who  tes- 
tified for  the  contestant  as  to  the  condition  of  the  testator's 
mind.     His  evidence  was  given  in  response  to  hypothetical 

questions.      On   cross-examination   he  was   asked   to 

5  say  whether,  upon  a  certain  assumed  state  of  facts, 
he  would  say  testator  was  capable  of   "transacting 

ordinary  business  intelligently."  Practically,  that  was 
equivalent  to  asking  him  whether  testator  was  competent  to 
make  a  will,  and  this  was  the  ultimate  fact  for  the  jury  to 
find.  The  court  sustained  an  objection  to  the  question.  In 
Pelamourges  v,  Clark,  9  Iowa,  1,  the  trial  court  ruled  out 
this  question:  *^hat  was  his  [testator's]  state  of  mind, 
as  regards  his  capactiy  to  make  a  disposition  of  his  property, 
on  or  about  November  20,  1850?"  In  sustaining  the  rul- 
ing this  court  said,  "The  answer  of  the  witness  to  the  fifth 
interrogatory  was  rightly  suppressed,  for  the  reason  that  a 
witness  cannot  be  permitted  to  givcf  his  opinion  in  answer 
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to  an  inquiry  which  embraces  the  whole  merits  of  the  case, 
and  leaves  nothing  for  the  jury  to  decide;"  citing  De  \yitt 
V,  Barly,  17  N.  T.  347;  Jameson  v,  Drinkald,  12  Moore, 
148  ;Gz6son  v.  Gibson,  9  Yerg.  329.  See,  also,  Muldowney 
V.  Railroad  Co.,  39  Iowa,  615-622,  and  Kogers  Expert  Evi- 
dence, pp.  37,  47. 

V.  Proponents,  among  other  things,  charged  contest- 
ant with  asserting  that  his  father  was  a  liar.  One  Harris, 
a  witness  in  their  behalf,  testified  that,  on  one  occasion  when 

testator  was  talking  with  him,  contestant  came  up 

6  and  said :  "Gentlemen,  don't  believe  a  word  he  says. 
Every  word  he  speaks  is  a  God-damned  lie."  Con- 
testant asserts  that  what  he  said  on  this  occasion  was :  "Fath- 
er is  repeating  some  lies  the  folks  told  him.  *  *  *"  In 
explanation  of  this  conduct  he  was  permitted  to  say  that  he 
had  heard  of  things  being  told  his  father  derogatory  to  him- 
self, and  these  remarks  he  was  allowed  to  repeat.  As  an  ex- 
planation or  excuse  for  his  remark  to  Harris,  we 

7  think  this  testimony  was  properly  received.     So,  too, 
the  testimony  of  contestant's  wife  as  to  what  she  had 

told  him  was  admissible  on  the  same  ground.  These  matr 
ters  bore  upon  contestant's  motive  and  intent  in  making  the 
remark  to  Harris,  and  were  admitted  for  this  purpose  only. 

VI.  A  witness  testified  that  on  one  occasion  when  he 
went  to  testator's  house  the  latter  abruptly  said:  "We  are 
just  catching  rats  here  by  the  sackful."     On  cross-examina- 

iton  proponents  asked  what  impression  this  remark 

8  made  upon  him.     Objection  being  made,  he  was  not 
permitted  to  answer.     If  there  was  any  error  in  this 

ruling,  it  was  without  prejudice;  for  imtmediately  follow- 
ing this  the  witness  stated  his  impression,  and  said  that  he 
was  surprised  at  the  remark  and  regarded  it  as  strange.  What 
we  have  just  said  disposes  of  the  error  assigned  on  th^  tcoti- 
money  of  the  witness  Doke. 

VII.     It  is  urged  that  Lewis,  a  non-expert  witness  for 
contestant,  did  not  state  facts  sufficient  to  authorize  him  to 
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express  the  opinion  he  did  as  to  testator's  mental  condition. 
There  is  some  auhority  for  saying  that  it  is  not  within  the 
province  of  the  court  to  pass  npon  the  sufficiency  of  the  in- 
formation upon  which  the  witness  rests  his  opinion;  that 
this  is  a  matter  for  the  jury.  McClackey  v.  State,  5  Tex. 
App.  331.  But,  without  indorsing  this  doctrine,  we  have 
to  say  that  no  general  rule  can  be  laid  down  as  to  what  op- 
portunity for  observation  will  be  sufficient.  Courts  should 
be  slow  to  make  any  hard  and  fast  rule,  for  all  the  facts  out 
of  which  the  opinion  grows  are  given  the  iurv.  Lewis'  ob- 
servation and  association  were  certainly  sufficient  to  give 
his  opinion  some  weight.  See  Rogers  Expert  Evidence,  p. 
92.  A  further  objection  to  the  testimony  of  Lewis  is  that 
he  was  allowed  to  base  his  opinion  upon  other  facts  than 
those  testified  to  by  him.  This  assumption  is  not  justified 
by  the  record. 

VIII.     Evidence  was  given  of  some  conversation  be- 
tween contestant  and  his  mother  on  the  night  preceding  tes- 
tator's death.     It  is  claimed  by  contestant  that  while  he  was 
at  his  father's  house  that  day  he  had  nothing  to  eat ; 
8  that   all   other  members  of  the  familv   went   to  the 

house  of  one  of  the  brothers,  near  bv,  aud  had  their 
meals;  and  that  he  was  not  invited.  When  night  came,  as 
he  was  permitted  to  testify,  his  mother  said  she  would  not 
go  to  bed  imtil  he  had  something  to  eat.  This  could  not  have 
been  given  any  weight  by  the  jury,  except  as  showing  the 
general  state  of  feeling  between  the  parties,  and  for 
10  this  purpose  it  was  admissible.  A  witness,  on  cross- 
examination,  was  asked  whether  he  ever  heard  of  the 
experience  of  an  English  statesman  in  an  insane  asylum, 
who,  after  talking  with  a  number  of  patients,  thought  they 
were  sane.  The  witness  responded  that  he  had  heard  of 
similar  instances.  Here  the  matter  was  droi)ped.  It  is  in- 
ceivable  how  any  prejudice  could  have  resulted  to  appel- 
lants from  this  incident.  Finally,  we  will  say  there  was  no 
error  in  allowing  the  cross-examination  of  the  witness  Lacey, 
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nor  insnstaining  the  challenges  to  the  two  lurors,  Barnett 
and  Cleary.  It  does  not  appear  but  that  the  jury  which 
tried  the  case  was  fair  and  impartial.  Furthermore,  we 
think  the  court's  action  was  justified  by  the  answers  of  the 
jurors  on  their  voir  dire. — Affirmed. 


Des  Moines  Insurance  Company  v.  Geoboe  W.  Tones, 

Appellant. 

Settlement:  insubaxce  commissions:  Settlement  upheld.  De- 
fendant was  a  clerk  in  the  employ  of  plaintiff,  an  in- 
surance company,  and  was  paid  a  commission  on  all  risks 
obtained  by  him,  in  addition  to  bis  salary  of  $60  a  month.  His 
agency  account  was  open  to  his  inspection,  and  he  made  settle- 
ments with  the  company  for  premiums  collected,  paying  over 
amounts  found  due  after  correction  of  the  account,  without 
making  any  claim  for  the  commissions  In  suit  After  defend- 
ant left  the  company,  and  two  years  after  they  had  all  been 
earned,  and  In  suit  for  premiums  collected  and  not  turned 
over,  he  for  the  first  time  claimed  that  certain  commissions 
had  not  been  credited  to  him.  Held,  that  a  finding  that  he 
was  not  entitled  to  the  allowance  of  such  commissions  was 
Justified. 

Appeal  from  Polk  District  Court, — Hon.  T.  F.  Stevenson^ 

Judge. 

Thursday,  January  24,  1901. 

Action  to  recover  money  collected  as  the  plaintiffs 
agent.  Counterclaim  for  unpaid  commissions.  Trial  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — Af- 
firmed. 

C.  E.  Hunn  for  appellant. 

Read  &  Read  for  appellee. 
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Sheewin,    J. — This    action    was    brought    to    recover 
premiums  for  insurance  issued  by  the  appellee,  which  are 
alleged  to  have  been  collected  by  the  appellant  between  the 
fourth  of  February  and  the  twenty-ninth  of  March,  1898, 
and  retained  by  him.     The  defendant  filed  a  counterclaim 
for  commissions  on  premiums  obtained  in  1894,  1895  and 
1896.     The  amount  of  his  claim  is  $1,163.51.     It  appears 
that  during  the  years  last  named,  and  for  a  lon^  time  prior 
thereto,  the  defendant  was  employed  as  a  clerk  in  the  plain- 
tiff's oflSce  in  Des  Moines,  and  that  commencing  vdth  the 
year  1894  a  practice  was  in  vogue  there  permitting  the 
clerks  to  solicit  insurance,  and  paying  them  commissions  on 
business  procured  by  them.      Charles   Counselman  &   Co. 
were  customers  of  the  plaintiff,  and  had  been  for  some  timo 
before  the  year  1894,  but  it  seems  that  some  dissatisfaction 
arose  on  account  of  the  way  in  which  their  insurance  was 
written  and  attended  to  by  one  Tam,  who  was  one  of  appel- 
lee's agents.     The  defendant  was  acquainted  with  Counsel- 
man  &  Co.'s  manager,  and  it  was  suggested  to  him  by  ap- 
pellee's secretary  that  he  attempt  an  adjustment  of  the  diffi- 
culty, and,  if  possible,  retain  their  business.     In  pursuance 
of  this  suggestion  the  defendant  claims  that  he  had  several 
interviews  with  the  manager  of  the  concern,  and  that  he  did 
in  fact  take  Counselman  &  Co.'s  applications  for  a  large 
amount  of  insurance  during  the  time  specified.     There  is 
practically  no  dispute  as  to  the  fact  that  the  defendant  took 
the  office  charge  of  Counselman  &  Co.'s  business — such  as 
seeing  that  their  policies  were  properly  written,  indorsed^ 
et. — nor  as  to  the  fact  that  appellee  retained  such  business. 
The  evidence  shows,  however,  that  a  separate  account  was 
kept  with  each  clerk  who  procured  insurance  for  the  plain- 
tiff upon  which   he  was   entitled   to   receive   commissions, 
which  showed  the  policies  procured,  the  amount  of  premium 
paid,  and  the  commission  paid  or  to  be  paid  on   account 
thereof;  and  these  entries  were  made  as  the  business  came 
into  the  office.     The  appellant  had  an  account  of  this  kind 
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on  the  books  of  the  company,  which  was  at  all  times  while 
m  their  employ  subject  to  his  inspection,  and  which  was  at 
times  corrected  on  his  request.     No  credits  were  allowed 
him  in  this   account  for  the  commissions  which   he  now 
claims.      This   account  was   balanced   several   times    after 
these  commissions  would  have  been  earned  if  due  him  at  all. 
After  December  16,  1897,  commissions  on  all  of  the  Charles 
Counselman  &  Co.  business  were  credited  to  the  defendant 
in  his  agency  account.     On  the  last  of  January,  1898,  the 
defendant  owed  the  plaintiff  on  this  account,  as  shown  by 
the  books,  $227.49,  which  was  paid  in  March,  after  the  de- 
fendant had  ceased  to  be  employed  by  the  plaintiff.    Before 
this  payment  was  made,  however,  it  was  discovered  that  the 
defendant  had  issued  policies  to  Counselman  &  Co.,  and  col- 
lected premiums  therefor  which  liad  not  been  reported  or 
entered  on  th  books  by  him,  and  that  there  was  due  the 
plaintiff  on  account  thereof  the  sum  of  $353.89,  which  was 
paid  February  7,  1898.    The  account  sued  on  by  plaintiff  ist 
for  premiums  collected  after  the  January,  1898,  settlement, 
and  in  July,  189«,  he  went  over  his  agency  account  with 
the   plaintiff^s   bookkeeper,   and,   after  certain  corrections 
therein,  it  was  found  and  agreed  that  there  was  due  the 
plaintiff  from  the  defendant  $259.93.     Not  until  after  the 
defendant  had  quit  the  employ  of  the  plaintiff,  nor  until 
after  he  was  pressed  for  a  full  settlement  of  his  agency  ac- 
count, did  he  make  any  claim  for  the  commissions  he  now 
asks  to  be  allowed  him.     But  he  urges  that,  as  a  business 
man,  he  paid  the  balance  due  the  company  from  time  to 
time  without  thought  of  the  money  due  him.     According  to 
his  own  testimony,   the  highest  wages  he  received  while 
working  for  the  plaintiff  was  $60  per  month,  which  he  says 
he  drew  semi-monthly;  and  still  he  permitted  his  ageney 
account  to  remain  without  proper  credits,  not  only  during 
all  the  time  he  was  earning  the  commissions,  but  for  about 
two  years  thereafter.     He  paid  balances  found  due  the  ap-^ 
pellee,  and  checked  over  and  had  his   accounts  corrected^ 
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i;vithout  a  whisper  as  to  the  commissions  in  suit.  Such  con- 
duct, in  addition  to  being  far  removed  from  ffood  business 
principles,  is  almost  inconceivable,  and  does  not  strongly 
impress  us.  Without  going  into  the  evidence  more  in  detail 
here,  we  say  that  a  careful  examination  of  it  has  satisfied 
us  that  the  judgment  of  the  trial  court  is  right,  and  it  is 
affirmed. — Affirmed. 


J.  E.  Stokes  v.  Mrs.  W.  G.  Maxson,  Appellant. 

Joint  Deed  of  Homestead:  not  bequibed  as  to  easement  in  home- 
stead. Code,  section  2974,  provides  that  no  conveyance  or  in- 
cumbrance of  a  homestead  if  the  owner  is  married,  is  valid, 
unless  the  husband  and  wife  Join  in  tne  execution  of  the  same 
Joint  instrument  of  conveyance.  A  married  woman  made  a 
written  agreement  with  the  owner  of  an  adjoining  building, 
alloTing  him  to  use  the  doorway  and  stairs  which  led  to  the 
apartments  of  each,  but  which  were  located  entirely  on  her 
premises.  Held,  that  the  husband  need  not  Join  in  the  agree- 
ment, to  make  it  enforceable,  since  the  right  conveyed  was  an 
easement  and  did  not  pass  title. 

Appeal  from  Muscatine  District  Court. — Hon.  A.  J.  House, 

Judge. 

Thursday,  January  24,  1901. 

Action  to  enjoin  defendant  from  closing  up  a  certain 
doorway,  and  from  interfering  with  the  plaintiff's  use  of  a 
certain  stairway.  Decree  for  plaintiff.  Defendant  appeals. 
— Affirmed. 

E.  C.  Nichols  and  E.  M.  Warner  for  appellant 

J.  E.  Mcintosh  and  P.  M.  Detwiler  for  appellee. 

Given,  C.  J. — I.  Appellant's  counsel  state  the  facts 
■correctly  and  sufficiently  for  the  purpose  of  the  questions  to 
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be  considered,  as  follows :  "The  plaintiff  and  defendant  are 
owners  of  adjoining  brick  buildings,  two  stories  high,  in 
West  Liberty,  Iowa,  the  front  wall  of  the  buildings  being 
at  the  street  line.  The  lower  story  of  each  building  is  used 
for  business  purposes.  The  plaintiff,  with  his  family,  oc- 
cupies the  second  story  of  his  building  as  a  homestead,  and 
the  second  story  of  her  building  is  occupied  in  the  same  wa^ 
by  defendant  and  her  family.  The  front  stairwAv  by  which 
the  upper  stories  of  both  buildings  are  reached,  the  door  by 
which  the  stairway  is  entered  from  the  street,and  the  hall 
or  landing  in  which  it  ends  upon  the  second  floor  are  all 
the  property  of  the  defendant^  and  are  all  within  the  limts 
of  her  real  property  as  described  in  the  pleadings.  The  de- 
fendant is  a  married  woman,  and  was  at  the  time  of  the  exe- 
cution of  the  instrument  set  out  in  the  petition  and  upon 
which  the  action  is  based.  The  instrument  was  not  signed 
by  her  husband.  After  the  contract  was  executed,  the  plain- 
tiff allowed  part  of  his  dwelling  to  be  occupied  by  a  dress- 
maker, whose  patrons  reached  her  establishment  by  the 
stairway  in  question,  and  whose  business  was  advertised  by 
a  sign  attached  to  defendant's  front  door ;  the  door  by  which 
the  stairway  is  entered  from  the  street."  We  may  add  that 
the  sign  was  removed;  that  the  patrons  of  the  dressmaker 
were  few ;  that  the  business  in  that  place  was  abandoned  in 
a  short  time,  and  that  the  plaintiff  paid  six  months'  rent, 
and  has  offered  to  pay  rent  since,  which  has  been  refused. 
There  is  evidence  that  the  written  agreement  was  destroyed 
without  plaintiff's  consent,  but,  as  both  parties  treat  it  as 
still  existing,  we  need  not  further  notice  that  evidence.  The 
written  agreement  is  as  follows:  "This  written  agreement, 
made  and  entered  into  this  twenty-eighth  day  of  April,  A. 
D.  1898,  between  Mrs.  W.  G.  Maxson,  party  of  the  first 
part,  and  J.  E.  Stokes,  party  of  the  second  part,  both  of 
West  Liberty,  la.,  Muscatine  Co.  (2)  The  party  of  the 
first  part  agrees  to  let  party  of  the  second  part  use  the  front 
stairway  between  the  Maxson  and  Stokes  buildings  in  con- 
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8id^^ation  of  three  dollars  ($3.00)  per  year,  payable  every 
six  months.  (3)  The  party  of  the  first  part  a^ees  to  let 
the  party  of  the  second  part  use  the  front  stairway  as  lon^ 
as  the  party  of  the  second  part  wants  it.  (a)  The  party  of 
the  second  part  agrees  to  pay  the  party  of  the  first  part  three 
dollars  per  year  for  the  use  of  the  stairway  between  the 
Maxson  and  Stokes  buildings,  (b)  The  party  of  the  second 
part  agrees  to  clean  step  one-half  time.  rSiemed]  Mrs.  W. 
G.  Sfaxson.    J.  E.  Stokes." 

II.     Defendant's  contention  is  that,   as  her  property 
is  the  homestead  of  herself  and  husband,  said  agreement 
is  void,  because  her  husband  did  not  join  in  the  execution 
thereof;  and  cites  section  2974  gf  the  Code,  which  is  as  fol- 
lows:    "No  conveyance  or  incumbrance  of  or  contract  to- 
convey  or  encumber  the  homestead,  if  the  owner  is  married,, 
is  valid,  unless  the  husband  and  wife  join  in  the  execution 
of  the  same  joint  instrument,  w^hether  the  homestead  is  ex- 
clusively the  subject  of  the  contract  or  not,  but  such  con- 
tracts may  be  enforced  as  to  real  estate  other  than  the  home- 
stead at  the  option  of  the  purchaser  or  incumbrancer."  The 
question   is  whether  the  right  granted  is  an   incumbrance 
on  the  defendant's  homestead.     The  right  granted  is  "the 
use  of  the  front  stairway    *     *     *    as  long  as  the  party  of 
the  second  part  wants  it."     For  this  use  the  plaintiff  agreed 
to  pay  three  dollars  a  year,  payable  every  six  months,  and 
"to  clean  steps  onehalf  the  time."   "An  incumbrance  is  de- 
fined to  be  a  right  in  a  third  person  in  the  land  in  quest  lon,^ 
to  the  diminution  of  the  value  of  the  land,  though  consist- 
ent with  the  passing  of  the  fee  by  the  deed  of  conveyance." 
Barloiv  v.  McKinley,  24  Iowa,  70.     "An  easement  is  a  lib- 
erty, privilege,  or  advantage  in  land  without  profit,  existing 
distinct  from  the  ownership  of  the  soil;  and  because  it  is 
a  j)ernianent  interest  in  another's  land,  with  a  right  to  enter 
at  all  times  and  enjoy  it,  it  must  be  founded  upon  an  agree- 
ment by  writing  or  upon  prescription.     But  a  license  is  an 
authority  to  do  a  particular  act,  or  series  of  acts,  upon  an- 
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other's  land,  without  possessing  any  estate  therein.  It  is 
founded  in  personal  confidence,  and  is  not  assignable,  no:* 
■vvithin  the  statute  of  frauds.  The  distinction  between  a  li- 
cense and  an  easement  is  oftentimes  very  subtle  and  difficult 
to  discern.^*  Cook  v.  Railroad  Co.,  40  Iowa,  456.  "Can  a 
husband  grant  a  right  of  way  to  a  railroad  over  the  home- 
stead property  unless  the  wife  concurs  in  and  si^s  the  con- 
veyance? As  applied  to  the  circumstances  of  this  case,  we 
answer  this  question  also  in  the  aflBrmative.  The  right  of 
way  is  but  an  easement,  and  does  not  pass  the  title;  and  in 
this  case  it  does  not,  and  is  not  claimed  to,  affect  the  sub- 
stantial enjoyment  of  the  homestead  as  such.  If  the  home- 
stead was  a  single  lot,  and  the  right  of  way  occupied  it  all, 
so  as  to  destroy  the  homestead  or  defeat  its  occupancy  as  sueli 
the  case  would  be  very  different."  Railroad  Co,  v.  Swinney, 
58  Iowa,  184.  See,  also.  Railway  Co,  v.  McWilliamSj  71 
Iowa,  165;  Ilarkness  v.  Burton,  39  Iowa,  at  page  104. 
These  cases,  we  think,  fully  answer  the  defendant's  conten- 
tion. The  right  to  use  the  stair  and  doorway  does  not  pass 
title  to  the  real  estate,  and  does  not  affect  the  substantial  en- 
joyment of  the  defendant's  homestead  as  such.  McGorven 
V,  Myers,  60  Iowa,  257,  cited  by  appellant,  is  not  in  point, 
as  in  that  case  the  right  to  use  the  stairway  was  resened  in 
the  deed,  and  provided  for  in  a  contract  by  which  a  build- 
ing was  to  be  erected  and  a  stairway  provided.  In  that  case 
the  right  to  the  stairway  was  in  diminution  of  the  value  of 
the  land.  Other  cases  cited  we  do  not  find  to  be  in  point. 
We  conclude  that  the  decree  is  correct^  and  it  is  therefore 

AFFIRMED. 
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James  Bell,  Administrator,  v.   Incorporated   Town  op 
Clarion,  Appellant. 

Contributory  Negligence:      jury   question.    Crossing   a   street    in 

a  diagonal  direction,  at  a  place  other  than  the  regular  crossing, 

2    and  stepping  on  a  sidewalk  at  a  place  not  a  crossing,  is  not, 

per  se,  negligence  defeating  a  recovery  for  injury  resulting  from 

a  defect  in  the  sidewalk  at  that  place. 

Burden  or  proof  on:     Instructions.    An  instruction  that  the  lav/ 

1    presumes,  until  the  contrary  is  shown,  that  a  person  injured,. 

prompted  by  a  natural  instinct  to  avoid  danger,  exercised  care, 

which  presumption  will  prevail  unless  overcome  by  evidence 

.  that  he  was  negligent,  is  erroneous,  as  throwing  the  burden  on. 

defendant  to  show  contributory  negligence. 

Appeal  from  Wright  District  Court. — Hon.  D.  R.   IIind- 

man.  Judge. 

Thursday,  January  24,  lOOl. 

This  action  was  commenced  by  Eliza  Bell,  now  de- 
ceased ;  and  the  present  plaintiff,  her  husband,  has  been  sub- 
stituted in  her  stead.  It  is  for  personal  iniuries  sustained 
by  the  original  plaintiff,  and  the  claim  in  her  behalf  is  that 
such  injuries  were  received  by  reason  of  a  defective  sidewalk. 
Her  subsequent  death  is  claimed  to  have  been  the  result  of 
the  injuries  so  received.  There  was  a  verdivt  for  plaintiff,  and 
from  the  judgment  thereon  the  defendant  api)cals.— /v(?- 
versed, 

Nagle  <£  Nagle  for  appellant. 

W.  D.  Evans  and  Peterson  &  Humphrey  for  appellee. 

McClain,  J. — The  walk  in  question  was  constructed 
of  three  stringers,  across  which  inch  boards  were  nailed ; 
the  ends  projecting  beyond  the  outside  stringers.  Deceased 
had  crossed  the  street  at  a  point  other  than  the  street  cross- 
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ing,  and  in  her  attempt  to  get  upon  the  walk  she  seems  to* 
have  stepped  on  the  end  of  one  of  the  boards,  which  flew  up* 
and  struck  her  in  the  face,  inflicting  the  injuries  complained 
of.  The  husband  of  deceased  was  with  her  at  the  time,  but 
was  walking  ahead  of  her,  and  did  not  see  the  accident ;  bui, 
on  hearing  the  rattle  of  the  board  and  an  exclamation  from 
his  wife,  he  looked  back,  and  saw  her  with  her  hand  to  her 
face,  tho  board  lying  in  front  of  her,  wrong  side  up,  and  her 
face  bleeding.  Xo  other  witness  was  present  at  the  time 
of  the  accident.  The  court  instructed  the  jury  with  refer- 
ence to  the  necessity  of  proving  want  of  contributory  negli- 
gence on  the  part  of  the  deceased  in  connection  with  the  ac- 
cident, and,  although  these  instructions  are  complained  of,, 
we  do  not  find  in  them  any  material  error.  But  the  court 
said  further  to  the  jury:  "(2)  You  are  instructed 
that    it    is    a    recognized    rule    of    human    conduct    that 

persons  in  their  sober  senses  naturally  and  in- 
1  stinctively  seek  to  avoid  danger.    The  law,  therefore,. 

presumes,  until  the  contrary  appears,  that  the  de- 
ceased, prompted  by  this  natural  instinct,  did  exercise  care 
in  approaching  and  stepping  upon  the  sidewalk  in  question, 
where  the  injury  occurred.  But  such  presumption  would 
be  overcome  by  evidence  that  satisfied  the  minds  of  the  jury 
that  she  was  negligent."  The  rule  that  an  ordinary  person,, 
prompted  by  natural  instincts,  will  use  reasonable  care  to* 
avoid  injury,  has  long  been  recognized  in  this  state,  in  con* 
nection  with  the  rule  that  in  an  action  for  personal  injuries 
plaintiff  must  show  the  exercise  of  reasonable  care  on  liis 
part,  or,  as, it  is  usually  expressed,  the  absence  of  contribu- 
tory negligence.  In  Greenleaf  v.  Railroad  Co.,  29  Iowa, 
14,  it  is  said  that  it  is  "incumbent  on  plaintiff  to  show  by  di- 
rect testimony,  or  by  presumptions  arisinir  from  facts  and 
circumstances,  that  the  deceased  was  not  negligent  in  con- 
nection with  the  injury,"  and  that  it  is  always  competent 
for  the  jury  "to  give  due  weight  to  those  instincts  which 
naturally  lead  men  to  avoid  injury  and  preserve  their  lives,"' 
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;and  therefore  that  "these  instincts,  motives,  and  feelings 
may  properly  constitute  evidence  for  the  consideration  of 
the  jury."  In  Way  v.  Railroad  Co.,  40  Iowa,  341,  the  jury 
were  instructed  that  "plaintiff  is  not  required  to  produce 
direct  and  positive  testimony  showing  just  what  the  de- 
ceased was  doing  at  the  instant  that  he  received  the  injury 
causing  his  death,  that  the  law  requires  onlv  the  highest 
proof  of  which  the  particular  case  is  susceptible,  and  that 
the  jury  might  take  into  consideration,  in  weighing  the  evi- 
dence, the  hazardous  nature  of  the  work  in  which  brakcmen 
are  employed,  and  give  due  weight  to  the  instincts  and  pre- 
sumptions which  naturally  lead  men  to  avoid  injury  and 
preserve  their  own  lives."  And  the  court,  approving  this 
statement  of  the  law,  says:  "It  is  objected  that  this  shifts 
upon  defendant  the  burden  of  proving  the.  contributory  neg- 
ligence of  the  deceased.  We  do  not  think  the  instruction 
vulnerable  to  this  objection.  The  instincts  prompting  to 
the  preservation  of  life  are  thrown  into  the  scale  as  evi- 
dence, like  the  presumptions  of  sanity  and  innocence.  But 
when  the  whole  evidence  is  considered,  these  instincts  in- 
cluded, the  plaintiff  cannot  recover  imless  the  preponderance 
of  the  evidence  is  in  his  favor."  In  Dunlavy  v.  Railroad 
Co,,  66  Iowa,  435,  there  was  an  instruction  that  "the  jury 
may  take  into  consideration,  in  weighing  the  evidence,  the 
hazardous  nature  of  the  work  in  which  the  brakeman  was 
employed,. and  give  due  weight  to  the  instincts  and  presump' 
tions  which  naturally  lead  men  to  avoid  iniury  and  pre- 
serve their  own  lives."  This  instruction  was  held  to  be  er- 
roneous, the  court  saying:  "The  instinct  of  self -preserva- 
tion, planted  in  all  persons,  may  in  a  proper  case,  be  al- 
lowed some  weight  as  raising  an  inference  of  care.  Way  v. 
Railway  Co.,  40  Iowa,  345.  But,  where  the  party  who  has 
Ihe  burden  of  proving  care  can  show  by  direct  evidence 
what  care  was  exercised,  he  should,  we  think,  show  it  by 
such  evidence;  and  if  the  direct  evidence  shows  care,  or  a 
'want  of  it,  there  is  no  room  for  a  mere  inference.     The 
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plaintiflF  was  able  to  show  by  direct  evidence  what  care  he  ex- 
ercised. The  case  is  different  from  Way  v.  Railway  Co.. 
^hovQ  cited."  In  Whitsett  v.  Railroad  Co.,  67  Iowa,  150, 
the  court  approves  the  last  case,  and  distin^iishes  it  from 
the  ^Yay  Case  by  pointing  out  that  in  the  latter  death  had 
Tcsnlted  from  the  injury,  and  it  was  material  to  determine 
just  what  deceased  was  doing  at  the  instant  of  injury,  p.nd 
that  there  w^as  no  direct  testimony  from  which  that  fact 
<?ould  be  determined.  The  court  says:  *^But,  when  the 
facts  of  the  transaction  are  proven  by  direct  testimony,  the 
question  whether  the  party  acted  negligently  or  with  care 
is  to  be  determined  from  these  facts.  Plaintiff  testified 
tliat  he,  in  the  night-time,  and  when  the  train  was  in  mo- 
tion, jumped  or  stepped  from  the  top  of  the  box  car  into  a 
narrow  space  between  the  end  of  the  tool  chest  and  the  side 
•of  the  tender,  and  the  question  was  whether  this  was  a  neg- 
ligent or  careful  act.  It  is  manifest  that  the  consideration 
that  men  do  not  ordinarily  expose  themselves  to  dangers 
or  death  can  have  no  weight  in  determining  that  question." 
In  Reynolds  v.  City  of  Keokuk,  72  Iowa,  371,  the  jury 
were  instructed  that  "the  natural  instinct  which  leads  all 
rational  persons  to  avoid  injury  to  their  persons  as  far  as 
possible  is  an  element  of  evidence  proper  for  the  considera- 
tion of  the  jury,  with  all  the  outstanding  circumstances  in- 
troduced as  evidence  on  the  question  whether  the  plaintiff 
was  or  was  not,  at  the  time  of  her  injure  exercising  ordi- 
nary care  and  prudence."  And  the  court  held  this  instruc- 
tion to  have  been  erroneous  in  that  case,  as  it  appeared  that 
the  injured  person  was  a  witness  in  her  own  behalf,  saying 
that  "where  the  person  injured  is  living,  and  does  or  can 
testify  to  the  facts  and  circumstances,  and  in  what  manner 
the  injury  was  received,  then  there  is  no  reason  why  the 
inference  arising  from  the  instinct  of  self-preservation 
should  be  indulged."  In  Hophinson  v.  Knapp  £  Spauld- 
ing  Co.,  92  Iowa,  328,  the  court  says  that  "direct  and  posi- 
VoL  113  la— 0 
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tive  evidence  that  the  injured  person,  who  is  deceased,  did 
not  by  his  own  negligence  contribute  to  the  injury,  is  not  re- 
quired," and  "where  such  evidence  cannot  be  obtained  it  is 
proper  for  the  jury  to  consider  the  instincts  of  men,  which 
naturally  lead  them  to  avoid  danger  as  evidence  of  duo  care 
on  the  part  of  the  person  injured."  In  Baker  r.  Uailroad 
Co,,  1)5  Iowa,  1G3,  the  court  holds  that  the  inference  which 
might  otherwise  have  been  drawn  from  the  instinct  of  self- 
preservation  was  overcome  by  the  evidence  indicating  that 
if  deceased  had  been  exercising  due  care  he  would  not  have 
been  injured ;  the  accident  having  resulted  while  he  was 
walking  along  the  track.  In  SpaUldinq  v,  'Railroad  Co,, 
98  Iowa,  205,  it  is  held  that  the  jury  miffht  in  an  action  for 
injuries  causing  death,  for  the  purpose  of  determining 
whether  deceased  was  negligent,  *^give  due  weight  to  the  in- 
stincts and  presumptions  which  naturally  lead  men  to  avoid 
injury  and  preserve  their  own  lives,"  and  that  "it  is  suffi- 
cient, if  it  be  the  reasonable  inference  from  the  facts 
proven,  that  the  decedent  at  the  time  of  the  accident  was  in 
the  line  of  his  duty,  and  exercising  ])roper  care."  In  Sal- 
yers  v.  Monroe,  104  Iowa,  74,  which  was  an  action  to  re- 
cover for  injuries  received  by  plaintiff,  the  iury  were  in- 
structed to  consider  the  natural  instinct  of  man  to  guard 
himself  against  danger  and  preserve  himself  from  injury, 
in  determining  whether  plaintiff  was  guilty  of  contributory 
negligence.  And  the  court  said:  "It  is  settle<l  that  such 
an  instruction  may  be  given  where  the  care  exercised  by  a 
person  at  the  time  of  an  accident  which  caused  his  death  is 
in  question,  and  direct  evidence  as  to  such  care  used  cannot 
be  had.  But  when  there  is  such  evidence  the  instinct  of 
self-preservation  cannot  be  given  any  weight." 

These  extracts  from  the  leading  cases  in  this  state  in 
which  this  question  has  been  considered,  are  sufficient  to  in- 
dicate that  it  has  been  fully  settled,  that  in  the  absence  of  any 
direct  evidence  whatever,  the  instinct  of  self-preservation 
may  be  considered,  and  will  constitute  a  sufficient  basis  for 
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the  inference  of  want  of  contributory  negligence,  but  that, 
where  there  is  direct  evidence  as  to  whether  or  not  the  in- 
jured party  was  negligent,  then  the  inference  is  entitled  to 
but  little,  if  any,  weight.  We  suppose  that  the  idea  in- 
volved in  the  latter  proposition  is  that  the  direct  evidence 
8S  to  what  took  place  is  of  higher  character  than  the  mero 
inference  to  be  drawn  from  the  instinct  of  self-preserva- 
tion; find  surely  it  must  be  <!onceded  that  in  such  a  case  the 
inference  is  entitled  to  but  small  consideration,  if  any.  But 
the  instruction  given  by  the  court  in  the  case  we  are  now 
considering  was  to  the  effect  that  in  view  of  the  instincr 
of  self-preservation  a  presumption  arises  that  the  injured 
person  was  careful,  which  presumption  will  prevail  unless 
overcome  by  evidence  satisfying  the  jury  that  the  injure^! 
person  was  negligent.  This  statement  of  the  law,  if  it  were 
correct,  would  entirely  revolutionize  the  doctrine,  well  es- 
tablished in  this  state,  that  the  plaintiff  has  the  burden  of 
proving  freedom  from  contributory  negligence.  If  a  pre- 
sumption of  due  care  is  to  be  entertained,  then  the  burden 
of  proof  would  in  practically  every  case  be  upon  tbe  defend- 
ant to  show  that  the  plaintiff  was  negligent.  The  mere 
statement  of  this  proposition  is  suflScient  to  show  that  it  is 
erroneous.  The  court  was,  no  doubt,  misled  by  the  ambig- 
uous use  of  the  term  "presumption"  which  is  found  in  some 
of  the  cases.  Frequently  that  word  is  used  as  indicating 
merely  an  inference  which  may  be  drawn  from  certain  facts, 
and  where  it  has  been  used  in  the  previous  decisions  of  this 
court  in  this  connection  it  must  be  so  interpreted.  See,  for 
instance,  the  language  of  the  Baker  Oase,  above,  where  pre- 
vious cases  are  cited  as  holding  that  from  the  conduct  of  the 
injured  person,  who  was  engaged  in  the  line  of  his  employ- 
ment, "aided  by  a  presumption  that  arises  from  a  natural 
disposition  to  avoid  injury,  the  fact  of  diligence  could  well 
be  found."  But  in  that  case  it  was  held  that  the  evidence 
of  the  circumstances  overcame  the  inference  based  on  the 
instinct  of  self-preservation.     So,  in  the  case  of  Ballon  v. 
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Railway  Co.,  104  Iowa,  26,  which  was  an  action  for  in- 
juries resulting  in  the  death  of  the  person  injured,  who  was 
struck  by  a  train  while  crossing  defendant's  track,  it  was 
said  that:     "It  is  a  recognized  rule  of  human  conduct  that 
persons   in   their   sober   senses   naturally   and   instinctively 
seek  to  avoid  danger.     Therefore  it  must  be  presumed,  until 
the  contrary  appears,  that  the  deceased,  prompted  by  this 
natural  instinct,  did  exercise  care  in  approaching  and  going 
upon  the  crossing,"  and  that  "whether  the  circumstances 
are  such   as  to  overcome  the  presumption  that  deceased, 
prompted  by  the  instinct  of  self-preservation,  did  exercise 
the  care  required  of  him,  was  a  question  for  the  jury."     It 
is  evident  that  what  is  meant  here  is  simply  that  the  infei-- 
ence  to  be  drawn  from  the  instinct  of  self-preservation  was 
entitled  to  some  weight  in  connection  with  the  inference  to 
be  drawn  from  the  circumstances  under  which  the  accident 
occurred,  and  that  the  weight  of  the  whole  evidence  was  a 
matter  for  the  jury.     So,  in  Crawford  v.  Railway  Co,,  100 
Iowa,  433,  it  is  remarked  that,  as  the  person  injured  lost  his 
life  in  tlie  collision  complained  of,  the  presumption  that  he 
exercised  due  care  must  prevail;  and  it  is  said,  "That  such 
a  presumption  is  proper  and  must  be  ^iven  weight  is  con- 
ceded, but  it  cannot  prevail  against  evidence  which  shows 
that  he  could  not  have  exercised  due  care."     The  use  of 
the  word  "presumption"  as  a  substitute  for  "inference"  is 
also  illustrated  by  the  cases  of  Cameron  v\  Railway  Co,,  8 
N.  D.  124  (77  K  W.  Rep.,  1016),  and  Adams  v.  Iron  Cliffs 
Co,,  78  Mich.  271  (44  N.  W.  Rep.,  270),  upon  which  ap- 
pellee relies.     In  the  present  case  the  inference  to  be  drawn 
from  the  instinct  of  self-preservation  could  properly  be  con- 
sidered by  the  jury,  and  we  would  not,  therefore,  be  justi- 
fied in  sustaining  the  contention  of  defendant  that  there 
was  no  evidence  of  want  of  contributory  negligence  on  the 
part  of  deceased.     Buims  v.  Railroad  Co,,  69  Iowa,  450. 
But  that  is  a  very  different  thing  from  sa;^ing  to  the  jury 
that   a  presumption    arises   therefrom,   requiring   evidence 
to  the  satisfaction  of  the  jury  to  overcome  it. 
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Appellant  contends  that  the  act  of  the  deceased  in  not 
following  the  regular  street  crossing  and  sidewalk,  but,  in- 
stead, crossing  the  street  in  a  diagonal  direction,  and  step- 
ping upon  the  sidewalk  at  the  place  of  injury,  which 
2  was  not  at  a  street  crossing,  was  in  itself  such  negli- 

gence as  to  defeat  plaintiff's  recovery ;  but  we  do  not 
concur  in  this  view.  Certainly  it  is  not  negligence  to  pass 
from  the  sidewalk  to  the  street,  or  from  the  street  to  the 
sidewalk,  at  a  place  other  than  that  where  there  is  a  street 
crossing.  Whether  such  act  is  negligent  in  a  particular 
case  must  depend  upon  the  circumstances,  and  must  be  u 
question  for  the  jury. 

Without  discussing  the  evidence  with  a  view  to  deters 
mining  whether  there  is  any  evidence  on  which  a  verdict 
for  plaintiff  can  properly  be  sustained,  which  would  be  im- 
proper, in  view  of  a  new  trial,  the  case  is,  for  the  error  above 
pointed  out,  reversed. 


I.  C.  McCoNNELL^  Appellant,  v.  C.  L.  Poob. 

Sureties  on  Contractor's  Bond:     judgment   against   contractor: 
When  not  res  adjudicata.    A  judgment  against  a  contractor  for 
damages  for  breach  of  contract  is  not  res  adjudicata  against 

1  the  surety  on  his  bond,  where  the  bond  did  not  stipulate  that 
the  surety  should  be  bound  by  such  a  judgment,  and  he  was 
not  a  party  or  privy  to  the  action,  though  he  had  notice  thereof. 

Changes  in  work  contracted  for:  When  defense  to  sureties. 
Where  a  building  contract  provided  that  the  value  of  changes 
or  alterations,  without  additions  or  deductions,  should  be  esti- 
mated according  to  the  rate  at  which  the  work  had  been  taken, 

2  and  the  amount  added  to  our  deducted  from  the  contract  price, 
a  change  made  wihout  compensation,  corresponding  relatively 
to  the  contract  price,  which  occasioned  an  additional  expense 
exceeding  the  balance  claimed,  is  a  defense  in  an  action  on  the 
contractor's  bond. 
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Review  on  Appeal:     conixjct  in  evidence.    Where   the  evidence 
3    was  conflicting,  and  sufficient  to  support  a  Judgment  in  favor 
of  defendant,  it  will  not  be  disturbed  on  appeal. 

Appeal  from  Des  Moines  District  Court, — IIox.  James  D. 
Smyth,  Jiul^e. 

Thursday,  January  24,  1901. 

Evans  entered  into  a  contract  ^vith  plaintiff,  July  14, 
1891,  to  construct  a  dwelling  house  for  him,  and  on  tho 
same  day  executed  a  bond,  with  defendant  as  surety,  con- 
ditioned "that,  if  the  said  Evan  F.  Evans  shall  duly  per- 
form said  contract,  then  this  obligation  is  to  be  void,  but,  if 
otherwise,  the  same  to  be  and  remain  in  full  force  and  vir- 
tue.*' The  house  was  built,  and  in  1892  Evans  began  an 
action  against  the  plaintiff  for  a  balance  due.  ^fcConnell 
filed  a  cross  petition,  in  which  he  averred  several  breaches 
of  the  contract,  and  prayed  for  damages.  The  result  was 
a  judgment  against  Evans  for  $943,  to  recover  which  this 
action  was  brought  against  the  defendant  as  surety  on  tho 
bond.  By  the  way  of  defense,  he  pleaded  alterations  in 
the  contract  in  four  particulars:  (1)  That  tlie  w^ork  was 
done  under  the  direction  of  McConnell,  instead  of  Sunder- 
land, the  architect,  as  agreed;  (2)  the  broken  ashlar  work 
was  constructed  with  close  joints,  instead  of  being  tuck 
pointed,  as  stipulated;  (3)  the  increased  cost  occasioned  by 
tliis  change  was  not  estimated  at  the  rate  at  which  the  work 
was  taken,  and  added  to  the  amount  to  be  paid,  as  exacted 
by  the  terms  of  the  contract;  and  (4)  other  changes  were 
made  without  estimating  tho  increased  cost,  as  required  in 
the  agreement.  To  these  defenses  the  plaintiff  pleaded  ad- 
judication in  Evans  against  McConnell  as  an  estoppel.  The 
defendant  also  answered  that  he  had  advanced,  in  payment 
of  labor  and  material,  with  McConnelFs  knowledge  and  con- 
sent, a  large  amount  of  money,  and  was  released  from  lia- 
bility on  the  bond  to  that  extent.     Trial  to  jury,  and  from 
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judgment  on  a  verdict  against  him  the  plaintiff  appeals. — • 
Affirmed. 

Kelley  &  Cooper  KaA  Blake  &  Blake  for  appellant. 

Seerley  &  Clark  and  A.  M.  Antrohus  for  appellee. 

Ladd,  J. — ^How  far  will  a  surety  on  a  bond  be  bound 
"by  a  judgment  against  his  principal  alone?     There  is  no 
little  confusion  in  the  language  of  the  courts  on  this  sub- 
ject, and  entire  harmony  does  not  T>revail  in  the  de- 
1  cisions.     This   has   resulted   sometimes   in   treating 

such  a  judgment  as  res  adjudicata  in  an  action 
against  the  surety,  rather  than  passing  on  the  character  of 
the  contract,  and  simply  holding  him  to  its  performance. 
It  is  a  fundamental  principle  in  jurisprudence  that 
every  man  shall  .hav«  his  day  in  court,  and  shall  be 
heard  in  his  own  defense,  and  of  this  right  he  may  not. 
under  the  laws  and  constitution*  of  this  state  be  deprived. 
For  this  reason,  juc^ment  againat  the  principal  mi^y  nearer 
foreclose  investigation  of  Uie  surety**  liability,  unjess*  by 
virtue  of  the  latter's  undertaking,,  he  has  obligated  himself 
directly  or  by  implication  to  be  bound  thereby.  Where,  hi 
the  terras  of  the  bond,  the  surety  is  to  be  bound  by  the  li,ti- 
•gation  to  which  he  is  not  a  party,,  the  courts  decide,  not  tfeat 
the  judgment  is  an  adjudication,  because  of  the  conn^tion, 
but  that  he  must  perform  the  contract  as  it  is  written.  Ba^ik 
V.  Read,  86  Iowa,  136.  The  only  ground  on  which  sure- 
ties on  official  bonds  generally  may  be  regarded  as  bound 
bv  the  judgments  against  their  principals  is  that  the  sure- 
ties bv  the  terms  of  their  bond  agree,  expressly  or  impliedly, 
to  abide  the  result  of  litigation  against  their  principals. 
This  principle  is  well  stated  in  Stephens  v,  Shafer,  48 
Wis.  54  (3  X.  W.  Eep.,  835)  :  "The  nature  of  the  contract 
in  Cificial  bonds  is  that  of  a  bond  of  indemnity  to  those  who 
may  suffer  damages  by  reason  of  the  neglect,  fraud,  or  mis- 
conduct of  the  officer.  The  bond  is  made  with  full  knowl- 
edge and  understanding  that  in  mj^ny  cases  such  damages 
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must  be  ascertained  and  liquidated  by  an  action  against  the 
officer,  for  whose  acts  the  sureties  make  themselves  liable, 
and  the  fair  construction  of  the  contract  of  the  sureties  is 
that  they  will  pay  all  damages  so  ascertained  and  liquidated 
in  an  action  against  their  principal."     See  also,  Mafiser  t\ 
Strickland,  17  Am.  Dec.  668.     This  court  held  in  Charles 
V,  Hoskins,  14  Iowa,  471,  that  judgment  against  a  sheriff 
might  be  received  in  evidence  as  fixing,  prima  facia,  the  lia- 
bility of  the  surety.     True,   other   reasons  for  so   holding 
than  here  suggested   were   assigned.     But   the   doctrine   of 
stare  decisis  has   no  application   to  the  reasons  given    for 
reaching  the  conclusion;  it  is  limited  to  the  very  point  de- 
cided.    The  fallacy  in  the  reasoning  of  that  case,  as  well 
as  City  of  Lowell  v.  Parker,  10  Mete.  (Mass.)  309  (43  Am. 
Dec.  436),  on  which  it  was  based,  lies  in  supposing  that,  be- 
cause  the  surety  may  claim  the  benefit  of  a  judgment  in 
favor  of  his  principal,  it  follows  that  he  is  concluded  by  one 
against  him.     But  the  surety  is  discharged  by  a  finding  for 
his  principal,  not  owing  to  the  creditor  being  estoppel,  but 
for  that  it  establishes  the  absence  of  liability  of  the  prin- 
cipal ;  and,  if  he  is  not  liable,  the  surety  cannot  be,  as  his 
obligation  is  merely  incidental  to  that  of  the  principal.     Be- 
sides, the  discharge  of  the  principal  does  not  always  release 
the  surety.     If  the  former  be  an  infant  when  executing  an 
instrument,  and  is  discharged  on  that  ground,  the  surety 
may  yet  be  held.    Bank  v.  Holly  106    Iowa,  540.    To  the 
point  is  this  language,  found  in  Jackson  v.  Griswold,  4  Hill, 
528:     ^^No   doubt     *     *     *     a   decision   against  the   debt 
would  discharge  him  [the  surety].     That  view  is  not  on  the 
ground  that  he  is  a  party,  but  because  the  judgment  or  de- 
cree extinguished  the  debt;  and,  the  principal  thin<r  being 
destroyed,   the   incident — the   obligation   of   the  surety — is 
destroyed  with  it.     The  effect  is  the  same  as  a  release  by 
the  creditor  or  a  payment  by  the  debtor.'* 

It  is  sometimes  urged  that,  as  the  surety  has  become 
responsible  for  the  debt  or  good  conduct  of  the  principal^ 
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judgment  establishes  the  fact  on  which  the  surety's  liability 
rests.  A  complete  answer  to  this  is  that  the  fact  has  not 
been  established  against  the  surety,  because  he  has  boon 
afforded  no  opportunity  to  litigate  the  question.  '"Under  the 
civil  law,  the  surety  was  permitted  to  defend,  and  even  al- 
lowed to  prosecute  an  appeal  from  the  judgment  against  the 
principal,  though  not  a  party  to  the  judgement.  As  he  was 
given  his  day  in  court,  there  appears  no  serious  objection 
to  binding  him  by  the  litigation.  Much  of  the  confusion  in 
the  decisions  seems  to  have  resulted  from  the  attempt  to 
apply  the  rule  of  the  civil  law,  binding  the  surety  by  the 
litigation  against  the  principal,  without  allowing  the  former 
the  participation  there  accorded.  .,We  have  called  attention 
to  the  inapplicability  of  the  doctrine  of  estoppel  in  such 
cases  as  the  appellant,  with  much  propriety,  has  insisted 
that,  if  applicable  at  all,  logically  it  must  extend  to  bonds 
in  private  transactions.  The  better  opinion  and  the  voice 
of  authority  is  the  other  way,  and  a  judgment  against  the 
principal  is  entitled  to  no  consideration  as  against  the 
surety,  unless  by  the  terms  of  the  contract  the  surety  is  to- 
be  bound  thereby.  Q~iltinan  v.  Strong,  64  Pa.  St.  244; 
Fletcher  v.  Jackson,  23  Vt.  581;  Arrington  v.  Potter,  47 
Ala.  714;  Douglas  v.  Rowland,  24  Wend.  34;  De  Grief  v, 
Wilson,  30  N.  J.  Eq.  437 ;  Insurance  Co.  v.  McMillan,  29 
Ala.  146 ;  Johnson  v.  Oriswold,  4  Hill,  528 ;  2  Van  Fleet, 
Former  Adjudication,  section  667;  2  Black,  Judments,  sec- 
tion 592.  In  Fletcher  v.  Jackson,  supra,  the  court,  speak- 
ing through  Redfield,  J,  said:  "The  general  rule  undoubt- 
edly is  that,  in  a  collateral  undertaking  by  way  of  guar- 
anty, where  a  suit  is  necessary  to  fix  the  liability  of  the 
guarantor,  the  first  judgment  is  prima  facie  evidence  of  the 
default.  But,  where  the  guarantor  is  liable  without  suit 
against  the  principal,  the  judgment  against  him  is  regarded 
as  strictly  inter  alios.  The  judgment  of  eviction,  in  order 
to  show  a  breach  of  the  covenants  of  warranty,  is  a  case  of* 
the  first  class.     The  judgment  of  eviction   is  a  necessary 
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step  in  making  out.  the  lial?ilitiy.pf^ha, warrantor;  tjiat  is, 
the  casus  /oederis,  ,.So,,too^geijei^ally,  I  apprehen4ed,  when 
any  one  undertakes,  to  ijidenuiify  ag^ipst  the  consequences 
of  a  suit,  or  that  a  suit  if  J^rought  sbajl  be  effectual,  the 
judgment  in  eithcFjCasc,  being ^Jie  cflWJ/s  foederis,  is  prima 
facie  evidence  of  t^ie.  liability.  Ai^d-,  on  the  other  hand, 
^vhere  the  suit  may,  in  the  first  instance^  be  brought  directly 
against  the  guarantor,  the  judgnient  against  the  principal, 
^vithout  notice  to  the  guarantor,  is  not  evidence;  and  so, 
too,  if  the  guarantor  have  notice  of  suit  against  the  princi- 
pal, he  is  not  obliged  to  concern  himself  in  its  defense,  but 
may  await  a  suit  against  himself,  .and  then  insist  upon  the 
right  to  contest  the  whole  ground." 

The  defendant  in  the  case  at  bar  was  not  a  party  to  the 
contract,  nor  coidd  he  have  insisted  on  being  made  a  party 
to  the  action  between  Evans  and  McConnell  thereon.  The 
latter  might  have  brought  suit  against  both  principal  and 
surety  on  the  bond,  but  hf  chose,  as  was  his  right,  to  base 
liis  action  on  the  contract  alone.  Even  if  these  might  have 
been  regarded,  :for  spme  purposes,  as  one  instrument,  the 
appellant  elected  to  treat  them  as  distinct  and  separate  by 
basing  his  suit  against  Evans  solely  on  the  contra^t^  and 
that  against  Poor  on  the  bond.  The  surety  may  require  the 
principal  to  defend,  for  this  is  his  duty ;  but  the  surety  owps 
no  such  duty  to  the  principal,  and  is  under  no  obligation  to 
defend  him.  Poor  was  not  a  party  to  the  action  on  the 
♦contract,  for  he  could  neither  appear  and  control  the  suit 
nor  appeal  from  the  decree.  !N"or  was  he  privy  to  that 
action.  Privity,  says  Greenleaf,  denotes  mutual  or  succes- 
sive relationslnp  to  the  same  right  of  property.  Privity  in 
law  involves  the  right  of  representation,  and  certainly  the 
principal,  in  an  action  against  himself  alone,  may  not  rep- 
resent the  surety.  As  was  said  in  Giltinan  v.  Strong,  supra: 
^'The  privity  of  the  surety  with  his  principal  is  in  the  con- 
tract alone,  and  not  in  the  act  ion.''  For  the  acts  or  omis- 
sions of  the  principal  to  which  the  surety  pledgCvS  himself 
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in  his  contract  he  is  bound,  and  it  is  only  in  this  respect  the 
principal  represents  the  surety.  This  is  the  criterion  of 
the  competency  of  the  principal's  declarations  and  admir- 
«ions.  Where  these  form  a  part  of  the  acts  or  omissions  of 
the  jirincipal  for  which  the  surety  is  boimd,  they  constitute 
portions  of  the  res  gestae,  and  may  be  evidence  against  the 
^surety.  But  beyond  this  line  clearly  the  surety  cannot  he 
affected  by  the  acts  or  admissions  of  his  principal,  for  ho 
is  not  represented  by  him.  True,  Poor  was  the  attorney  for 
Evans  in  the  suit  on  the  contract,  contested  it  with  zeal  and 
persist v-^ncy,  and  was  charged  with  notice  ther^f.  See 
Uvans  V.  McConnell,  99  Iowa,  332.  But  as  surety  he  could 
make  no  defense  to  the  action  on  the  contract  His  client 
might  have  revoked  his  authority  at  any  moment  He 
eould  have  gone  further,  and  dismissed  the  action,  or, 
rather,  withdra^vn  his  defense  to  the  cross  petition,  without 
consulting  the  surety.  See  Jackson  v.  Oriswold,  supra. 
For  the  reasons  stated,  wt  are  of  the  opinion  the  district 
court  did  not  err  in  holding  the  defendant  not  bound  by  the 
findings  against  his  principal  in  the  former  action. 

II.     Tlie     appellant    insists     the    contract     permitted 
changes,  and  this  is  true.     But  the  manner  of  making  them 
is   specifically   pointed   out.     **The   value   of   such   changes 
or  alterations,  without  additions  or  deductions,  will 
2  be  estimated  according  to  the  rate  at  which  the  work 

has  been  taken,  and  the  amount  added  to  or  deducted 
from  the  amount  hereinafter  specified."  This  precluded 
the  parLv\s  from  entering  into  arrangements  for  additional 
work,  or  that  of  a  different  character,  without  compensation 
corresponding  relatively  to  the  contract  price.  If  this  were 
not  so,  an  entirely  different  building  from  that  stipulated 
might  have  been  erected  at  the  surety's  cost.  Thus,  the 
alleged  change  in  the  broken  ashlar  work  alone  occasioned 
an  additional  expense  of  $1,000  or  more. — more  than  the 
balance   claimed.     While   the   plaintiff   had    the   option   of 
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making  alterations,  he  might  not  do  so  without  paying  there- 
for at  the  rate  fixed  by  the  contract. 

III.     The  evidence  was  in  conflict  on  every  issue  sub- 
mitted   to  the    jury,    and    sufficient    to   support    the^ 
3  verdict.     The  instructions  in  the  resi>ects  criticised 

were  clear  and    accurate,    and    included    those    re- 
quested, in  so  far  as  correctly  stating  the  law. — Affirmed. 


John    W.   IIarkness,   Appellant,   v.   A.   J.   Cleaves   and 
Delia  Cleaves. 

Cancellation  of  Deeds:  want  of  delivery:    Rati/lcation  by  grantor. 

1  Evidence  in  an  action  by  a  grantor  to  cancel  his  deed,  on  th^ 
ground  that  it  was  delivered  without  hisauthority,  is  insuffic- 
ient to  establsh  plaintiff's  claim»  where  the  evidence  shows  that 
she  ratified  the  transaction. 

Tender    of    consideration    essential.    A    grantor    who    has    not 

2  tendered  back  the  consideration  before  commencing  an  action 
to  cancel  his  deed,  on  the  ground  that  it  was  delivered  without 
his  authority,  is  not  entitled  to  relief. 

Appeal  from  Hancock  District  Court. — Hon.  J.  C.  Siier^. 

win.  Judge. 

Fkiday,  January  25,  1901. 

Action  to  set  aside  a  certain  deed  of  conveyance  exe- 
cuted by  the  plaintiflF  and  wife  to  a  hotel  proi)erty  in  tlie^ 
io\vi\  of  Garner,  Iowa,  and  to  recover  damages  for  the 
wrongful  holding  of  the  property  by  the  defendants,  upon 
the  ground  that  said  deed  was  not  delivered  bv,  nor  \yith  the 
authority  of  the  plaintiff.  Defendants  answered,  denying 
that  the  deed  was  not  delivered  by  authority  of  the  plaintiff. 
Decree  was  rendered  dismissing  plaintiff's  petition,  and  he 
appeals. — Affirmed. 
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C.  R.  Wood  and  E.  H.  Smalley  for  appellant. 

William  H,  Hughes  for  appellees. 

GivEx,  C.  J. — I.  The  contentions  are  as  to  the  facts 
only;, the  law  applicable  is  well  settled,  and  not  disputed. 
Plaintiff  was  desirions  of  selling  hs  equity  in   his  hotel 

pi'operty  in  the  own  of  Garner,  Iowa,  or  exchanging 
1  it  for  land,  and  with  the  latter  view  he  visited  and 

examined  certain  lands  in  South  Dakota.  The  de- 
fendants were  desirous  of  exchanging  a  propertv  owned  by 
them  in  Belmond,  Iowa,  for  plaintiff's  hotel,  and  with  that 
view  Mr.  Cleaves  visited  the  plaintiff,  but  they  failed  to 
agree  upon  terms  of  exchange.  Thereafter,  May  3,  1898, 
the  plaintiff  and  wife  executed  to  one  W.  G.  Clark,  a  real 
estate  broker  of  Artesian,  S.  D.,  whom  plaintiff  had  met  on 
his  visit  to  that  state,  authority  in  writing:  to  sell  the  hotel 
property  on  terms  named,  and  informed  him  of  the  desire 
of  the  defendants  to  exchange  properties.  Clark  called 
on  the  defendants,  examined  their  property  in  Bel- 
mond, and  agreed  with  them  on  terms  of  exchange,  they  to 
give  a  certain  sum  of  money  as  difference.  May  19,  1898, 
Ilarkness  and  wife  executed  their  deed  to  Delia  Cleaves 
for  the  hotel  property,  and  on  May  20,  1898,  the  defend- 
ants executed  their  deed  to  the  Belmond  property  to  Mary 
Clark,  who  was  the  wife  of  "W.  G.  Clark.  Thereafter  the 
name  of  Mrs.  Clark  was  erased  by  the  attorney  who  drew  the 
deed,  and  who  then  held  it  in  enscrow,  at  the  request  of  the 
plaintiff  and  his  wife,  and  by  authority  of  Clark,  and  in- 
serted the  name  of  Alice  L.  Harkness,  the  wife  of  the  plain- 
tiff, as  grantee.  This  deed,  thus  changed,  was  placed  on 
record  by  said  attorney,  and  thereafter  sent  to  Mrs.  Hark- 
ness by  mail.  The  defendants  paid  the  monev  as  agreed 
with  Clark,  and  Mrs.  Harkness  received  what  was  left 
thereof  after  paying  certain  interest  on  the  mortgage  debt 
and  other  charges  as  agreed,  and  the  deed  for  the  hotel  was 
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delivered  to  defendants,  and  they  went  into  the  possession  of 
the  property.     Plaintiff's  claim  is  that  he  never  authorized 
the  exchange  nor  the  delivery  of  his  deed ;  that  it  was  not  to- 
be     delivered     until    he     received     a     deed     to     the     cer- 
tain    tract     of     land     in     South     Dakota     in     exchange. 
If    this    was    a    controversy    between    the    plaintiff    and 
Clark,     we     would    feel     called     upon     to     se^    out     the 
evidence     and     Scrutinize     the     conduct     of     Clark     very 
closely,  but,  as  between  these  two  parties,  we  need  not  set 
out  the  evidence  at  length.     We  have  no  doubt  but  that  the 
plaintiff  expected  to  get  the  Dakota  land,  and.  as  between 
him  and  Clark,  that  may  be  his  right;  but  this  we  are  not 
called  upon  to  determine.     True,  Clark's  written  authority 
was  to  sell,  and  this  was  not  a  sale,  but  an  exchange;  yet 
plaintiff  not  only  referred  Clark  to  the  defendants  as  want- 
ing to  exchange,  but  ratified  the  exchange  by  receiving  and 
retaining  the  boot  money.     We  are  inclined  to  think  that 
both  Clark  and  the  plaintiff  intended  at  the  time  of  the 
exchange   that   Clark   should   keep   the   Belmond    proi)erty, 
and  give  plaintiff  the  Dakota  land;  hence  it  was  that  the 
deed  for  the  Belmond  property  was  made  to  Mrs.   Clark. 
That  Clai'k  has  failed  to  do  this  affords  no  ground  for  com- 
plaint against  the  defendants.     They  have  fuUv  porformeci 
all  they  agreed  with  Clark  to  do, — an  agreement  which,  if 
not  authorized  by  the  plaintiff,  was  surelv  ratified  by  him. 
We  think  plaintiff  has  failed  to  show  that  his  deed  to  the 
hotel  property  was  delivered  without  his   authority.     An- 

other  reason  why  plaintiff  is  not  entitled  to  the  re- 
2  lief  demanded  is  that  he  did  not,  before  the  com* 

mencement  of  this  action,  tender  back  the  money 
which  he  had  received,  nor  offer  to  reconvey  tlio  Belmond 
property  to  the  defendants.  The  decree  is  correct,  and  is 
therefore  affirmed. 

Sherwin,  J.,  took  no  part. 
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Maby  J.  Clakk  v.  Wilmam  W.  Tull  and  Rebecca  Tct.l^ 

Appellants. 

Judgments  in  rem:       pleading.    A   petition   which   declared   on   a' 
note,  alleged  that  defendants  were  non-residents,  and  asked  a 
1    writ  of   attachment  against  their  property,   was   sufladent   to 
entitle  plaintiff's  to  a  judgment  against  the  property. 

JiRisDicTiON  TO  R£Ndeb:  Pcrsotial  service  outside  of  state.  Per- 
sonal service  of  a  notice  of  a  suit  accepted  by  defendants  out- 
side of  the  state  more  than  sixty  days  before  default  and  judg- 
ment, gives  the  court  jurisdiction  to  render  judgment  on  attach- 
ment against  defendant's  land. 

New  Trial:      pkrsonal    service   outside   of   state.    Code,    section 
3796,  authorizing  a  new  trial  on  application  of  a  defendant  served 
1    by  publicatloi;!  only,  within  two  years  after  rendition  of  judg- 
ment, does  not  apply  where  personal  service  instead  of  service 
by  publication,  was  made  on  non-residents. 

Form  of  Judgment:  estoppel  to  complaix  of:  Objections,  Where 
defendants  objected   to  a  personal  judgment  because  service 

1  of  notice  was  accepted  outside  of  the  state,  and  the  judgment 
was  so  modified  as  to  leave  it  in  rem  only,  they  could  not  com- 
plain of  thf  court's  ruling,  since  the  judgment  was  modified  ta 
meet  their  objections. 

Attachments:  discharge  on  motion:  Must  be  had  before  trial. 
Under  Code,  section  4929,  which  authorizes  the  discharge  of 
attached  property  on  motion  before  trial  for  insufficiency  of 

2  statement,  etc.,  a  levy  and  sale  thereunder  could  not  be  set 
aside  and  discharged,  on  motion,  after  final  adjudication  and 
order  of  special  execution  and  sale  of  the  property. 

Appeal  from  Lee  District  Court, — IIox.  Hexry  Bank,  Jr.^ 

Judge. 

Friday,  January  25,  1901. 

Aprii*  4,  1899,  the  plaintiflF  obtained  a  judgment  by  dc- 
fatdt  against  the  defendants.  On  the  twentv-sixth  of  Oc- 
tober 1899,  the  defendants  moved  to  set  aside  the  def.iiilt 
and  judgment.     This  was  overruled,   and  on  the  twenty- 
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seventh  day  of  December,  1899,  the  motion  was  renewed, 
Hand   again   overruled.     The   defendants    appeal. — Affirmed. 

John  L,  Benbow  for  appellants. 
Casey  &  Stewart  for  appellee. 

Sherwin^  J. — The  petition  upon  which  the  plaintiff 
recovered  judgment  w^as  an  ordinary  one  declaring  on  a 
promissory  note,  alleging  that  the  defendants  were  non- 
residents of  the  state,  and  asking  a  writ  of  attachment 
against  their  property.  Personal  service  of  the  original 
notice  was  accepted  by  both  defendants  without  the  state 
more  than  60  days  before  default  and  judgment.  An  at- 
tachment was   issued   and   levied'  upon   real   estate  of   the 

defendants,  and  on  final  judgment  was  sustained, 
1  and    sf/C^jiail   execution    ordered    and    issued,    under 

which  the  land  was  sold  to  satisfv  the  judgment. 
The  judgment  was  rendcredi  April  4,  1899,  and  was  both 
personal  and  in  rem.  The  defendants'  motion  of  Oc^obe^ 
26,  1899,  objected  to  the  personal  judgment  because  ser\ncB 
of  notice  was  accepted  out  of  the  state.  The  iudgment  was 
modified  so  as  to  leave  it  in  rem  only.  Defendants'  motion 
of  December  27th  objected  to  a  judgment  in  rem  on  the 
ground!  that  the  petition  did  not  warrant  it,  and  also  asked 
that  the  property  be  released  from  the  levy  and  sale  because 
of  its  homestead  character.  Appellants  are  in  no  position 
to  complain  of  the  ruling  on  their  first  motion,  for  the  judg- 
ment was  modified  to  meet  their  objection  thereto.  The 
petition  was  sufficient  to  entitle  the  plaintiff  to  a  judgment 
against  the  pro])erty.  Griffith  v,  Tlarvester  Co.y  9P  Iowa, 
634,  and  cases  there  cited.  The  service  of  the  original 
notice  gave  the  court  complete  jurisdiction  to  render  the 
judgment  it  did.  Hence  the  judgment  was  a  valid  one. 
See  same  case.  It  is  clear  that  section  3796  of  the  Code 
does  not  apply  to  this  case,  because  here  there  was  personal 
service  outside  of  the  state.     McBride  v.  Ham,  52  Iowa, 
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TO ;  Orifjlth  v.  Harvester  Co.,  supra.  This  being  true,  the 
defendants  were  too  late  to  have  the  default  and  judgment 

set  aside.  Could  the  levy  and  sale  thereunder  be 
2  set  aside  and  discharged  on  motion?    We  think  non 

Section  3929  of  the  Code  provides  only  for  the  dis- 
charge of  attached  property  on  motion  before  the  trial. 
Surely,  after  a  final  adjudication  establishing:  a  lien  and 
ordering  a  special  execution  and  sale  thereunder,  the  prop- 
erty cannot  be  discharged  on  a  motion,  particularly  where 
it  is  based  upon  facts  not  apparent  of  record  before.  Tid- 
rick  V.  Sulgrove,  38  Iowa,  339 ;  Cox  v.  Allen,  91  Iowa,  462 ; 
McLaren  v.  Hall,  26  Iowa,  300.  The  motions  were  prop- 
erly overruled. — Affirmed. 


The  Phelps,  Dodge  &  Palmeb  Company  v.  C.  C.  Sam- 
soNi,  Sheriff,  et  Mj.,  Appellants. 

Sale:     when  made:     Acceptance.    Where  a  buyer,  on  June  10th, 

ordered  goods  alleged  to  have  been  purchased  fraudulently,  but 

6    the  order  wfta  not  accepted  nor  the  goods  shipped  until  a  later 

date,  an  Instruction  which  stated  the  later  date  as  the  time  ot 

the  sale  was  proper. 

Innocent  Purchasers:     PAiLtJBE  to  part  wcth  new  considebatiow. 

Mortgagees  who  take  their  mortgages  on  goods  to  secure  pre- 
10    existing  debts,  without  extending  time  oi  payment,  or  parting 

with  any  other  oonsideration,  are  not  innocent  purchasers. 

Fraudulent  Purchase:  relevant  evu)ence:  Opinion  evidence  The 
fact  that  a  buyer  of  goods  had  on  hand  at  the  time  of  a  pur- 
chase,  alleged  to  have  been  fraudulent,  a  much  larger  stock 
2  than  the  trade  of  his  locality  would  justify  was  relevant  to 
the  issue  of  fraud  in  the  purchase,  and  testimony  of  witnesses 
as  to  the  value  of  the  usual  stock  carried  in  such  a  place,  though 
a  species  of  opinion  evidence,  was  properly  admitted,  this  being 
the  only  way  to  elucidate  the  point. 

Vol  113  la— 10 
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insolvency:     How  shown.    Where  the  seller  of  goods  alleged  that 

the  buyer  had  falsely  represented  himself  as  solvent  at  the 

1    time  of  the  sale,  the  value  of  the  buyer's  stock  at  that  time 

was  material,  and  hence  admissible  in  an  action  by  the  seller 

to  recover  the  goods. 

Insolvency  defined.  An  instruction  that  Insolvency  was  inability  to 

8    pay  bills  as  they  matured  in  the  ordinary  course  of  business 

was  not  objectionable  as  an  improper  definition  of  insolvency* 

Evidence  ob*  intent.  Where  a  buyer  was  alleged  to  have  fraudu- 
lently purchased  goods  without   intent   to   pay   for   them,   an 

8  instruction  that  the  jury  should  determine  such  intent,  not 
from  the  buyer's  statements  alone,  but  from  the  amount  of  his 
Indebtedness  the  amount  of  the  goods  ordered,  the  time  of 
payment,  his  income,  and  all  surrounding  facts,  properly  stated 
th»  "eal  issue  and  left  its  determination  to  the  jury. 

Implied  repbeskntations  of  buyer:  Rescission.  A  buyer,  in  giving 
his  order  and  receiving  the  goods,  impliedly  represents  that 

5  he  intends  to  pay  for  them,  and  is  guilty  of  fraud  if  he  intends 
not  to  pay;  and  hence  an  instruction  that,  if  a  buyer  fraudu- 

7  lently  represented  that  he  was  solvent,  the  sale  could  be 
rescinded,  was  proper,  though  there  were  no  express  representa- 
tions of  solvency  or  intention  to  pay. 

Stating  Issues:     habmless    error.     Where   two    defendants    filed 
4    separate  answers,  which  tendered  identical  issues,  the  court's 

failure  to  adivse  the  jury  that  the  answers  were  separate,  and 

not  joint,  was  not  prejudicial. 

Review  on  Appeal:  assignment  on  ruling  on  motion:  Motion 
having  several  grounds.  Where  a  motion  to  direct  a  verdict 
3  for  defendant  was  based  on  nine  distinct  grounds,  a  general 
assignment  that  the  court  erred  in  overruling  such  motion  is 
not  sufficiently  specific,  and  hence  will  not  be  considered  on 
appeal. 

Same.    Where  a  motion  for  a  new  trial  was  based  on  numerous 

9  grounds,  a  general  assignment  that  the  court  erred  in  over* 
ruling  the  motion  was  insufficient  to  authorize  review  on  appeal. 

Appeal  from  Kossuth  District  Court. — Hon.  W.  B.  Quar- 

TON,  Judge. 

Friday,  January  25,  1901. 
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Action  to  recover  the  possession  of  specific  personal 
property.  The  defendant  Samson  claims  to  hold  the  prop- 
erty as  agent  of  two  of  his  co-defendants,  who  are  mort- 
gagees thereof,  holding  chattel  mortgages  thereon  executed 
by  defendant  Seiler,  who  purchased  the  same  from  plain- 
tiffs. The  defendants  other  than  Samson  and  Seiler  arc 
the  mortgagees  referred  to,  and  they  plead  their  mortgagers 
as  prior  to  plaintiff's  claim.  Plaintiff  alleges  that  the  mort- 
gages were  without  consideration,  fraudulent  and  void,  and 
part  of  .a  general  assignment  for.  the  benefit  of  creditors  void 
by  reason  of  preferences  given.  .  It  is  claimed  that,  while 
plaintiff  sold  the  goods  to  Sailer,  the  mortgagor,  yet  at  the 
time  of  sale  he  (Seiler)  was  insolvent,  and  unable  to  pay 
therefor,  that  he  fraudulently  represented  he  was  solvent 
and  able  to  pay  for  the  same,  and  that  he  purchased  with 
intent  not  to  pay  for  the  property.  On  these  issues  the  case 
was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Affirmed. 

T,  J,  S  nil  I  van  and  Sullivan  &  McMahon  for  appellant. 

Clark  cf  Cohenour  and  Wert  Miller  for  appellee. 

Deemer,  J. — During  the  year  1897  plaintiff  sold  and 
delivered  to  defendant  Seiler  certain  boots  and  shoes  of  the 
aggregate  value  of  $207.60.  After  Seiler  obtained  the 
goods  and  placed  them  with  his  other  stock,  he  mortgaged 
the  whole  to  his  co-defendants  the  Waterloo  State  Bank  and 
Ed  Croak,  to  secure  a  pre-existing  indebtedness  due  each 
of  the  mortgagees.  Plaintiff  claims  that  defendants  Seiler 
falsely  and  fratidulently  represented  that  he  was  solvent 
and  able  to  pay  for  the  goods,  whereas  in  truth  and  in  fact 
he  was  insolvent;  and  that  when  he  purchased  he  (Seiler) 
did  not  intend  to  pay  for  the  goods.  Seiler  did  not  appear, 
and  during  the  course  of  the  trial  judgment  was  rendered 
against  him  by  default.     The  issues  tendered  by  the  other 
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defendants  have  been  stated  with   sufficient   fullness,   and 
need   not   be   repeated.     To  sustain   its   contention, 

1  plaintiff  offered  several  witnesses  to  prove  the  value 
of  the  stock  owned  by  Seiler  at  the  time  he  purchased 

the  goods  of  plaintiff,  and  was  also  allowed  to  prove  by  these 
same  witnesses  the  value  of  the  usual  and  customary  stock 
of  boots  and  shoes  kept  by  an  exclusive  boot  and  shoe  dealer 
in  towns  the  size  of  Whittemore,  where  Seiler  was  engaged 
in  business.  The  value  of  the  st(>ck  at  the  time  Seiler  pur- 
chased the  goods  of  plaintiff  was  certainly  a  material  in- 
quiry, and,  as  each  and  all  of  the  witnesses  called  to  fix 
that  value  stated  they  had  some  kuowle<lfi:e  thereof,  their 
testimony  was  admissible.     The  fact  that  Seiler  had 

2  on  hand,  when  he  made  the  purchase*  in  question,  a 
very  much  larger  stock  than  the  legitimate  demands  of  trade 
in  the  locality  where  he  was  doing  business  would  justify, 
was  also  relevant  to  the  issue  of  fraud  ,and  any  proper  and 
competent  evidence  tending  to  show  that  fact  was  admissible. 
The  witnesses  called  each  and  all  stated  that  they  were  fa- 
miliar with  the  size  of  stocks  usually  carried  in  towns  the 
size  of  Whittemore.  Having  thus  qualified  themselves, 
they  were  permitte<l  to  state  the  value  thereof.  In  this 
there  was  no  error.  The  fact  was,  as  we  have  seen,  relevant 
to  the  issue  of  fraud;  and  it  could  only  l>e  proven  by  wit- 
nesses who  were  familiar  with  such  matters.  It  was  not  a 
matter  of  connnon  knowledge.  The  ordinary  person  has 
little  or  no  information  on  the  subject.  Men  who  are  fa- 
miliar with  such  matters  do  have  this  knowledge.  It  comes 
to  them  by  reason  of  experience  and  obsen-ation  along  their 
particular  lines  of  trade.  Evidence  as  to  the  value  of  stocks 
usually  carried  in  towns  of  a  particular  size  is  a  species  of 
opinion  evidence  that  is  admissible  from  the  very  necessi- 
ties of  the  case.     The  weight  of  such  evidence  is  for  the 

jury,  that  at  the  suggestion  of  counsel  or  bv  direction  of  the 
court  will  no  doubt  make  an  allowance  for  mistakes  of  judg- 
ment on  the  part  of*  the  buyer,  and  all  other  facts  and  cir- 
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cumstances  tending  to  negative  the  idea  that  the  overstock-. 
ing  was  with  fraudulent  intent*  Evidence  as  to  value  of 
the  stock  and  as  to  the  value  of  the  usual  and  ordinary  stock 
carried  in  such  a  place  was  properly  admii^ted. 

IL     At  the  conclusion  of  plaintiff's  evidence  defendants 
moved  for  a  verdict.     This  motion  was  based  on  nine  dis- 
tinct grounds.     They  assign  the  overruling  of  the  motion  as 
error.     This  assignment  is  not  sufficiently  specific, 

3  and   cannot,    therefore,   be   considered.        Hamilton 
Buggy  Co.  v,  Iowa  Buggy  Co,,  88  Iowa,  308;  Sis- 
son  V,  Kaper,  105  Iowa,  599 ;  Shakman  v.  Potter,  98,  Iowa, 
61. 

III.     It  is  said  that  the  court  failed  to  state  the  issue;! 

in  its  charge  to  the  jury,  in  that  it  neglected  to  advise  them 

that  defendants  Croak  and  the  Waterloo  Bank  filed  separate 

answers.     This  is  a  hypercritical  obiection,  entirely 

4  devoid  of  merit.  The  answers,  although  separate, 
tendered  identical  issues,  and  no  prejudice  resulted  from 
stating  they  were  joint.  The  complaint  made  of  instruc- 
tion No.  3  is  without  merit.  Construed  with  instruction 
No.  2,  immediately  preceding,  it  was  sufficiently  specific, 
and  could  not  have  misled  the  jury.  Instructions  5  and  8, 
so  far  as  material,  read  as  follows:     "(5)  If  you  believe 

from  the  evidence  that  on  or  about  the  14th  day  of 

5  July  and  the  1st  day  of  September,   1897,  Adam 
Seiler  was  'engaged  in  the  boot  and  shoe  business  at 

Whittemore,  Iowa,  and  that  at  said  times  the  said  Adam 
Seiler  was  insolvent,  and  that  at  said  times  he  did  pur- 
chase of  the  plaintiff  any  part  or  all  of  the  goods  sued  for 
in  this  action,  and  that  at  the  time  of  making  the  purchase 
of  said  goods  the  said  Adam  Seiler  knew  that  he  was  in- 
solvent and  unable  to  pay  therefor,  and  that  the  said  Adam 
Seiler  purchased  said  goods  from  the  plaintiff  with  the  pur- 
pose and  intention  not  to  pay  therefor,  and  for  purpose  of 
defrauding  the  plaintiff  out  of  said  goods,  then  you  are  told 
that  as  a  matter  of  law  the  plaintiff  would  be  entitled  to  re- 
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cover  such  goods  as  you  find  from  the  evidence  these  defend- 
ants had  in  their  possession  at  the  time  of  the  commence- 
ment of  this  suit,  and  were  delivered  to  said  Adam  Seiler 
under  the  purchases  mentioned  in  this  instruction."  "(8) 
In  considering  the  question  as  to  whether  or  not  Adam 
Seiler  bought  the  goods  with  the  intention  and  purpose  of 
defrauding  the  plaintiff,  you  are  told  that  there  are  in  law 
certain  matters  which  are  sometimes  termed  'badges  of 
fraud';  that  is,  matters  which,  if  shown,  are  usually  con- 
sidered as  evidence  tending  to  show  fraud.  Among  these 
are  unusual  or  extraordinary  methods  of  conducting  busi- 
ness, if  shown.  Any  secrecy  or  concealment  in  said  busi- 
ness, if  shown,  or  any  other  unusual  methods  or  acts  con- 
nected with  the  transaction  in  question,  if  shown  by  the 
evidence,  are  proper  to  be  considered  when  deciding  whether 
fraud  in  fact  existed  in  connection  with  the  transaction. 
As  applied  to  this  case,  if  Adam  Seiler,  by  his  acts  prior 
to  or  at  the  time  of  the  sale,  intentionally  induced  plaintiff 
to  believe  that  he  intended  to  pay  for  the  ffoods,  and  said 
Seiler  in  fact  did  not  intend  to  pay  therefor,  and  the  said 
Seiler  induced  this  belief  intending  to  deceive  the  plaintiff 
and  induce  it  to  sell  the  goods  to  him,  and  the  plaintiff  was 
thereby  deceived,  and  was  induced  by  this  misrepresentation 
to  make  the  sales,  and  would  not  have  made  them  if  defend- 
ant had  not  made  this  misrepresentation,  then  the  debt  was 
created  by  fraud  of  said  Seiler,  and  the  'plaintiff  would  be 
entitled  to  recover,  provided  you  find  that  said  Seiler 
6  was  at  the  time  of  the  sale  insolvent."    Five  is  com- 

plained of  because  it  is  said  that  Seiler  purchased  the 
goods  June  10th,  and  not  at  the  time  stated  in  the  instruc- 
tions. It  is  true,  he  gave  the  order  June  10th,  but  the  or- 
der was  not  accepted  and  the  goods  shipped  until  the  time 
stated  in  the  instruction;  hence  there  was  no  error.  See 
Kearney  Milling  &  Elevator  Co.  v.  Union  Pac.  By,  Co,, 
97  Iowa,  719.     The  eighth  instruction  is  said  to  be  errone- 
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ous  because  there  is  no  evidence  to  sustain  it,  and  no  such  is- 
sue as  is  referred  to  therein  is  made  by  the  pleadings. 
7  There  is  no  evidence,  it  is  true,  of  any  express  rep- 

resentations made     by  the  defendant  regarding  his 
solvency  or  of  his  intent  to  pay  for  the  goods ;  but  in  giving 
liis  order  and  receiving  the  goods  he  impliedly  represented 
that  he  intended  to  pay  for  them,  and,  if  he  had  a  secret  in- 
tent not  to  pay,  this  was  such  a  fraud  on  the  seller  as  would 
justify  a  rescission  of  the  sale.   Starr  i\  Stevenson,  91  Iowa, 
084 ;  Oswego  Starch  Factory  v.  Lendrum,  57  Iowa,  575.  The 
instruction  explicitly  refers  to  silch  representations,  and  was 
an  accurate  statement  of  the  law  applicable  to  such  cases. 
It  seems  to  be  based  on  the  language  used  in  the  Oswego 
Starch  Co.  Case,  supra,  and  was  not  erroneous.     Xo  prop- 
erty statement  was  required,  nor  was  there  any  express  repre- 
sentation as  to  solvency,  but  the  instruction  did  not  assume 
that  either  of  these  things  existed.  It  referred  simply 
8  to  the  implied  representation  growing  out  of  the  pur- 

chase and  sale  of  the  goods.  In  the  ninth  paragraph 
of  the  charge  the  jury  was  told  that,  if  Seiler  was  insolvent 
when  he  purchased  the  goods — that  is,  was  unable  to  pay  his 
hills  as  they  matured  in  the  ordinary  course  of  business — 
such  fact  should  be  taken  into  account  in  determining  the 
real  issue  of  intent  to  pay  for  the  goods;  that  it  was  not 
what  Seiler  said  his  intent  was,  but,  taking  all  the  evidence 
on  thi  sub  net,  iu<^hi  h'rg  his  stntement,  the  jury  should  de- 
termine that  issue;  and  that  "in  determining  this  question 
you  should  take  into  consideration  the  amount  of  indebted- 
ness which  he  then  had,  the  amount  of  goods  which  he  was 
ordering,  the  length  of  time  and  terms  upon  which  payments 
were  to  be  made,  his  income  from  the  business  and  other 
sources,  if  any,  and  from  all  these  circumstances,  and  all 
other  surroimding  facts  and  circumstances  proven  upon  the 
trial,  determine  the  question."  This  instruction  is  criticised 
hecause  there  was  no  evidence  to  support  it,  because  it  in- 
vaded the  province  of  the  jury,  and  because  it  improperly 
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defined  insolvency.  None  of  these  objections  are  tenable. 
Insolvency  was  properly  defined,  the  real  issue  was  stated^ 
and  the  question  of  fact  was  left  to  the  jurv. 

IV.     Error   is  assigned  on  the  overrulinff  of  defend- 
ant's motion  for  a  new  trial.     The  motion  was  based. on 
27  grounds,   and  the   assignrnent  is  general.        Under   re- 
peated decisions  this  is  insufficient.     Thar,  a  wrong 

9  construction  may  not  be  placed  on  this  opinion,  it  is 
proper  to  say   that  the   defendant   mortgagees   took 

their  mortgages  to  secure  pre-existing  debts.     They  neither 
extended   time   of   payment   nor   parted   with   other 

10  thing  of  value  when  they  received  their  mortgages^ 
and  consequently  cannot  be  treated  as  innocent  pur- 
chasers. Starr  v.  Sterensoi,  supra.  The  claim  that  the  ver- 
dict is  without  support  in  the  evidence  has  no  sufficient  as- 
signment of  error  on  which  to  res ;  and  that  question  is  not 
considered.  No  prejudicial  error  appears,  and  the  judg- 
ment is   AFFIRMED. 


Juliette  Morey,  Appellant,  v.  Gideon  Morey    of  al. 

Wills:  CON8TBTCTION :  Dower  and  legacies.  A  testator  died  seized 
of  two  tracts  of  land,  one  of  80  acres  and  another  of  90  acres. 
He  devised  a  life  estate  In  both  tracts  to  his  surviving  wife. 
1  and  died  without  Issue  and  leaving  no  heirs,  save  for  his 
wife  and  his  father.  The  wife  acquired  the  fee  title  to  tae 
80  acre  tract  by  deed  from  the  father.  The  personal  prop- 
erty was  also  bequeathed  to  the  wife  and  two  specific  cash 
legaces  were  created  by  the  will.  The  remainder  of  the  90 
acre  tract  was  In  two  nephews,  the  remainder  In  the  80 
acre  tract  was  not  disposed  of  by  the  will.  Held,  (a)  although 
the  90  acre  tract  with  the  remainder  In  the  nephews,  con- 
talnd  the  dwelling  house,  the  widow,  since  she  had  become  the 
owner  of  the  other  tract  In  fee,  could  not  have  her  dower  to  the 
whole  170  acres,  carved  out  of  the  90  acre  tract  alone;  (b) 
as  the  will  gave  the  wife  the  personal  property  and  left  noth- 


Jan.  1901]  MoBBT  ▼.  Morby.  15^ 

2    ing  undisposed  of  by  will  except  the  remsdnder  in   the   90 
acre  tract,  the  specific  legacies  were  chargeable  upon  that  tract. 

Appeal  from  MitchelWistrict  Court — Hon.  C.  H.  Kklly^. 

Judge. 

Friday,  Janu.vry  25,  1901. 

One  Hiram  A.  Morey  died  in  1884,  having  executed  a 
will,  the  significant  portions  of  which  are  as  follows:  "(1) 
I  will  and  bequeath  to  my  wife,  Juliette  Morey,  all  of  my 
personal  property,  and  the  use  of  the  north  ninety  acres  of 
the  southeast  quarter  of  section  thirty-four,  and  the  south 
half  of  the  northwest  quarted  of  section  thirty-five,  all  in 
township  ninety-nine  (99)  north,  of  ranc^e  fifteen  west  of 
the  5th  principal  meridian,  so  long  as  she  may  live ;  and  at 
her  death,  I  will  and  bequeath  (2)  to  my  niece  Almira 
Morey^ three  hundred  dollars.  (3)  I  will  and  bequeath  to- 
my  niece  Estella  Morey  three  hundred  dollars.  (4)  I  will 
and  bequeath  to  my  two  nephe\\')^,  Gideon  and  Gilbert 
Morey  the  balance  that  may  be  left  of  the  ninety  acres  above 
described;  also  the  balance  of  any  personal  property  that 
may  be  left  in  the  hands  of  my  wife  at  the  time  of  hor 
death."  This  will  was  probated  in  1884,  and  in  pursuance 
of  its  provisions  the  executor  paid  over  to  nlaintiff,  who  is 
the  surviving  widow,  all  the  personal  assets  of  the  estate, 
taking  a  receipt  therefor.  Plaintiff  has  also  been  in  occu- 
pancy of  the  land  described  in  the  will  from  the  deatji  of 
testator  until  the  present  time  under  her  right  as  life  tenant. 
Testator  left  no  issue,  and  his  sole  surviving  heir  was  his 
father,  who  in  1803  conveyed  to  this  plaintiff  his  interest  as 
heir  in  the  80-acre  tract  in  which  she  has  a  life  estate.  In 
this  action  it  is  sought  to  obtain  a  construction  of  the  will 
as  to  the  devisees  and  legatees  therein  named  other  than 
plaintiff,  who  are  made  defendants,  and  to  have  plaintiff's 
dower  set  out  in  fee  in  the  90-acre  tract,  the  ^'balance''  of 
\^hich  beyond  plaintiff's  life  estate  is  by  will  given  to  Gideoi 
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Morey  and  Gilbert  Morey.  The  court  tyrdered  one-third  in 
Talue  of  the  90-acre  tract  to  be  set  off  to  tlie  widow  in  fee, 
appointing  referees  for  that  purpose,  and  made  the  legacies 
to  Almira  Eipley  and  Estella  Haigh  (named  in  the  will  as 
Alniira  Morey  and  Estella  Morey)  charges  upon  the  80- 
acre  tracts  the  fee  title  to  which  is  now  in  plaintiff.  Plain- 
tiff appeals,  questioning  the  correctness  of  the  decision  in 
each  of  these  respects. — Affirmed, 

Sireney  &  Lovejoy  for  appellant. 

^Y.  L.  Eaton  for  appellees. 

McClaix,  J. — I.  It  is  conceded  that  the  plaintiff  is 
■entitled  to  dower  in  addition  to  the  life  estate,  and  the  only 
<;ontroversy  in  that  respect  is  as  to  the  method   in  which 

dower  is  to  be  set  off.     Plaintiff  contends  that  she 
1  is  entitled  to  have  her  dower  interest  in  the  entire 

170  acres  set  apart  to  her  in  one  tract,  so  as  to  in- 
dude  the  "dwelling  house  given  by  law  to  the  homestead" 
(Code,  section  3367),  which  dwelling  house  is  on  the  90- 
acre  tract,  and  that  therefore  the  court  should  have  ordered 
so  much  of  the  90  acres  to  be  set  apart  to  her  as  would  equal 
one-third  in  value  of  the  entire  170  acres,  and  that  the  de- 
visees of  the  remainder  in  the  90-acre  tract  would  have  no 
cause  to  complain  thereof.  It  seems  to  us,  however,  that  th<3 
•decree  of  the  court  is  correct  in  this  respect.  The  devisees 
of  the  lM)-acre  tract  and  the  heirs  (the  father  and  the  plain- 
tiff to  the  extent  to  which  her  one-half  interest  in  the  absence 
of  issue  exceeded  her  on-third  dowr  interest)  all  took  sub- 
ject to  the  widow's  dower  right.  In  a  sense,  this  dower 
right  was  an  incumbrance  upon  all  the  real  estate ;  and  while 
the  widow,  no  doubt,  had  the  right  to  take  her  dower  in  one 
lump,  the  devisees  from^whom  it  was  taken  are  not  bound 
to  sustain  the  entire  burden  of  the  extinguishment  of  such 
incumbrance.  If  the  incumbrance  had  been  a  mortgage  in- 
stead of  a  dower  right,  there  would  be  no  question  what- 
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over.     It  IS  well  settled  that  those  who  take  similar  interests 
in  real  estate  on  the  death  of  the  owner  can  compel  claims 
on  the  i)roperty  to  be  satisfied  pari  passu,  and  if  one  of  them 
is  eompelled  to  satisfy  snch  a  claim  he  has  a  ri^ht  of  contri- 
hutioii  from  the  other.     Xow  certainly  the  heirs  inheriting 
the  remainder  in  the  80-acre  tract  had  no  higher  right  than 
the  devisees  taking  the  remainder  in  the  90-acre  tract.     The 
devisees    do    not    contend    that    the    entire    dower    interest 
should  be  taken  out  of  the  80-acre  tract,  and  certainly,  on 
the  other  hand,  the  heirs  (whose  rights  are  now  consolidated 
in  ])laintiff)   could  not  insist  that  the  entire  incumbrance 
should  he  satisfied  out  of  the  90-acre  tract.     If  any  author- 
ity  is  necessary  for  this  propostion,   it  may  be  foimd   in 
Livingston   v.   Livingston,   3   John.    Ch.    148 ;    Griswold   v, 
Bigelow,  G  Conn.  258 ;  Davis  v,  Vansands,  45  Conn.  600 ; 
Cooh  V.  Cooh,  92  Ind.  399 ;  Shillito  v.  Shillito,  160  Pa.  St. 
167   (28  Atl.  Rep.  637);  Oallagher  v,  Redmond,  64  Tex. 
622;  Cliase  v.  Lockennan,  11  Gill  &  J.  185;  and  Taylor  v, 
Taylor,  fi  B.  ilon.  419.     And  this  doctrine  has  been  specifi- 
cally applied  in  a  case  like  the  one  at  bar,  where  the  dower 
interest  of  the  widow  in  two  tracts  of  land  willed  to  different 
devisees  was  set  off  to  her  entirely  out  of  one  of  the  tracts. 
Elinson  v.  Eliason^  3  Del.  Ch.  260.     Such  a  doctrine  is  rec- 
ognized also  in  Tomlinson  v.  Bury,  145  Mass.  346  (14  N. 
E.  Rep.  137).     Xow,  if  the  heirs  owning  the  remainder  in  . 
the  80-aere  tract  would  be  liable  to  contribution  to  the  de- 
visees of  the  remainder  in  th©  90-acre  tract.  t6  the  extent 
to  w^hich  a  charge  of  dower  resting  upon  the  80-acre  tract 
should  be  satisfied  by  the  setting  apart  of  proDerty  out  of 
the  90-acre  tract,  then  plainly  this  plaintiff,  who  is  now  the 
owner  of  the  80-acre  tract,  cannot  ask  that  any  more  be  set 
apart  to  Aer  out  of  the  90-acre  tract  than  is  necessary  to  sat- 
isfy her  dower  claim  with  reference  to  that  tract;  for  it 
would  be  absurd  to  set  apart  her  dower  interest  in  170  acres 
out  of  the  90-acre  tract,  and  then  compel  the  devisees  to 
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seek  contribution  against  her  to  the  extent  to  which  dower 
might  have  been  set  out  to  her  in  the  80-acre  tract,  for  she 
now  has  the  entire  80-acre  tract  in  fee  simple.  This  consid- 
eration satisfies  us  that  the  decree  of  the  lower  court  in  this 
respect  was  just 

II.  Appellant  contends  that  the  court  erred  in  decree- 
ing that  the  bequests  of  $300  each  to  Almira  and  Estella 
Morey  shall  be  charges   upon  the   80   acres   in  plaintiff's 

hands.     In  the  absence  of  any  provisions  of  the  will, 
2  a  legacy  is  payable  out  of  the  personal  estate  only. 

Reynolds  i\  Reynolds  Exrs,  16  N.  Y.  257.  And, 
while  it  is  true  that  such  provision  may  be  implied,  yet  the 
implication  must  arise  out  of  the  language  in  the  will,  and 
not  by  reason  of  the  mere  circumstances  of  the  parties,  such 
as  that  there  is  no  personal  estate  from  which  the  legacies 
can  be  paid.  Wright  v.  Page,  10  Wheat.  204,  229 ;  Lewni  c. 
Darling,  16  How.  (U.  S.)  1,  10  (14  L.  Ed.  819)  ;  Monfgonir 
cry  V.  McElroy,  3  Watts  &  S.  370;  Okeson's  Appeal,  59 
Pa.  St.  99 ;  Penny's  Appeal,  109  Pa.  St.  323 ;  Hoyt  r.  Hoyt, 
85  K  Y.  142.  In  WentwoHh  v.  Read,  J  60  111.  139  (40 
N.  E.  Rep.  777),  the  court  uses  this  language:  *'It  is  not 
claimed  that  the  will  upon  its  face  either  expressly  or  im- 
pliedly provides  for  such  lien  or  charge,  but  it  is  insisted 
that  the  will  should  be  read  in  the  light  of  extrinsic  facts 
and  circumstances  which  existed  when  it  was  made  and 
when  it  took  effect,  and  which  were  well  known  to  the 
testator,  anil  that  when  so  read  and  construed  the  implica- 
tion arises  that  the  testator  intended  to  charge  these  legacies 
upon  his  real  estate.  It  is,  however,  well  settled  that  the 
intention  of  the  testator  must  be  determined  by  the  will 
itself,  and  not  from  evidence  aliunde.  There  is  no  latent 
ambiguity  in  the  will,  requiring  parol  evidence  to  explain 
it;  and  where  the  intention  to  make  the  legacies  a  charge 
upon  the  real  estate  is  not  expressed  in  the  will,  or  cannot 
be  implied  from  the  language  used,  we  know  of  no  rule  of 
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law  which  would  authorize  us  to  go  outside  of  the  will  to 
look  for  proof  of  such  intention/^  It  may  be  difficult  some- 
times to  determine  whether  a  charge  upon  the  land  is  im- 
plied from  the  language  used.  The  provisions  of  this  will 
which  we  think  controlling  in  this  respect  are  that  testator 
disposes  of  all  his  personal  property  to  his  wife,  leaving, 
therefore,  no  j)ersonalty  out  of  which  the  legacy  can  be  paid, 
and  also  mentions  a  tract  of  land  (the  80-acre  tract)  in 
w^hieh  he  gives  to  his  widow  a  life  interest,  without  dispos- 
ing of  the  remainder.  It  appears,  therefore,  from  the  will 
itself,  not  only  that  the  legacies  could  not  be  paid  out  of  the 
personalty,  but  also  that  he  had  no  intention  to  otherwise 
dispose  of  the  remaining  interest  in  this  tract ;  and  we  think 
it  must  be  inferred,  in  order  to  give  effect  to  these  legacies, 
that  he  intended  ther  payment  from  this  portion  of  the  real 
estate.  In  Clery's  Appeal,  35  Pa.  St.  54,  the  will  which 
was  to  be  construed  contained  a  bequest  to  testator's  wife 
of  all  his  personalty,  and  a  devise  to  her  of  a  life  estate  in 
all  his  realty;  also  a  devise  of  the  remainder  in  one  speci- 
fied j)arcel  of  realty  to  certain  devisees;  and  it  was  held 
that  other  legacies  were  thereby  impliedly  charged  upon  the 
remainder  of  the  realty  not  otherwise  disposed  of.  That 
case  is  very  similar  to  the  one  we  have  before  us,  and  we 
think  it  clearly  supports  the  conclusion  we  reach,  that  the 
language  of  the  will  itself  by  implication  makes  the  legacies 
in  question  chargeable  upon  the  remainder  in  the  80-acre 
tract.  This  result  gives  eflfect  to  all  the  provisions  of  the 
will,  and  no  other  construction  can  be  put  upcm  it  w^hich 
does  not  defeat  some  of  its  provisions. — Aii'irmed. 
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Johanna  BrsH,  Appellee,  v.  IIenrV  Herring  and  John 
L.  Skelton^  Appellants. 

Execution  Sale:  rights  of  equitable  owner.  Where  title  to  real 
1  estate  is  held  by  a  husband,  but  the  beneficial  interest  Is  in  the 
wife,  the  sale  thereof,  under  an  execution  against  the  husband, 
to  the  judgment  debtor  of  the  latter,  who  has  notice  of  the 
interest  of  the  wife,  conveys  no  title  as  against  the  wife  and 
her.  grantee. 

Existence  of  interest.    A  decree  in  divorce  ^^ranting  real  estate 

4    to  a  wife  as  alimony  is  not  conclusive  of  the  fact  that  she  did 

riot  have  the  beneficial  interest  therein  prior  to  that  time  as 

between   the   mortgagee  and   a   purchaser   under   a   judgment 

against  the  husband. 

Mortgage  by  wife:  .  Rights  of  execution  sale  purchaser.  Where  the 
title  to  real  estate  is  in  the  husband,  but  the  wife  is  the  bene- 

1  ficial  owner,  a  purchaser  thereof  at  an  execution  sale  under  a 
judgment  against  a  husband,  who  knows  the  interest  of  the 

2  wife  therein,  cannot  enjoin  foreclosure  sale  under  a  prior  mort- 
gage thereon  given  by  the  wife,  since  he  has  no  interest  in  the 
property. 

Mortgages:  mfbgeb.  Where  a  wife  who  has  the  beneficial  interest 
in  land  of  which  the  husband  holds  the  legal  title  mortgages 
the  land,  and  afterwards  conveys  it  to  the  mortgagee,  it  does 

3  not  constitute  a  merger  which  will  prevent  a  foreclosure  of  the 
mortgage  for  the  purpose  of  cuttinff  off  equities  existing  before 
the  conveyance  of  the  property. 

Appeal  from  Harrison  District  Court, — Hon.  F.  II.  Gay- 

NOR,  Judge. 

Saturday,  January  26,  1901. 

Suit  in  equity  to  set  aside  a  sheriff's  sale  of  real  es- 
tate and  to  quiet  plaintiff's  title  tliereto.  Defendants  deny 
plaintiff's  ownership  of  the  projwrty,  and  plead  title 
derived  through  a  sheriff's  sale  thereof  as  the  property  of 
one  Kreiger.  Tlie  trial  court  rendered  decree  for  plaintiff, 
and   defendants   appeal. — Affirjnrd, 
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'   ^     L.  R,  Bolter  &  Sons  for  appellants. 

Frank  Tamesca  and  F.  M.  uance  for  appellee. 

Dekmer,  J.— On  July   17,   1895,   defendant   IlerrlniJ' 
commenced  action  aided  by  attachment  againet  one  Theo 
dore  Kreigc^r.     The  attachment  was  levied  on  the  property 
in  dispute,  and  at  that  time  the  record  title  was  in 
1  Theodore  Kreiger.     Antone  Kreiger,  wife  of  Theo- 

dore, intervened  in  the  action,  alleging  that  she  was 
the  wife  of  Theodore,  and  the  owner  of  the  attached  pro])- 
'(^rty.  About  the  time  the  case  was  reached  for  trial,  she  dis- 
missed her  petition  of  interventfoii,  and  plaintiiF  in  that 
proceeding  took  judgment  against  the  defendant  therein, 
and  secured  an  order  for  a  special  execution.  That  execu- 
tion ^a6  levied  on  the  property,  and  a  sale  thereof  had  to* 
defendant  Herring,  which,  on  February  21,  1898,  ripened 
into  a  deed.  At  the  time  the  attachment  was  levied  the  rec- 
ords showed  a  mortgage  from  Antone  Kreiger  to  the  plain- 
tiff to  secure  the  sum  of  $1,500.  After  the  execution  of  the- 
mortgage^  Antone  Kreiger  commenced  a  divorce  suit  against 
her  husband,  Theodore,  and  caused  the  property  in  contro- 
versy to  be  attached.  On  May  2d  Antone  Kreigei*  conveyed" 
the  property  to  plaintiff,  and  this  deed  was  recorded  ^lay 
8th  of  the  same  year.  Thereafter  plaintiff  brought  action 
to  foreclose  her  $1,500  mortgage.  A  decree  by  default 
against  Antone  Kreiger  was  entered  by  the  court  in  that 
suit,  and  special  execution  place<l  in  the  hands  of  the  sheriff" 
directing  him  to  sell  the  property  to  satisfy  the  judgment 
rendered  in  that  case.  Defendant  Herring  thereupon 
brought  a  suit  in  equity  to  enjoin  the  sale,  maki:ig  plaintiff' 
herein  and  the  sheriff  parties  defendant.  That  action  was, 
by  agreement,  consolidated  with  the  above  entitled  ease, 
and  the  two  were  tried  as  onCy  and  are  to  be  so- 
tried  in  this  court.  A.. judgment  was  entered  in  the  case^ 
brought  by  Herring  dismissing  his  petition,  taxing  tlie  costs 
of  the  proceedings  to  him,  and  in  the  case  bearing  t)ie  title- 
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nffixcd  to  lliis  opinion  a  decree  was  rendered  setting  aside 
the  sheriff's  deed  and  quieting  title  in  plaintiff. 

The  rules  of  law  applicable  to  the  issues  tendered  by 
the  pleadings  in  this  case  are  well  settled,  and  need  only  be 
stated  as  we  proceed  with  a  narration  of  the  facts  found.  In 
this  narration  we  will  not  attempt  to  discuss  the  evidence, 
except  in  a  general  way,  but  to  simply  state  our  conclusions. 
There  is  no  doubt  that  when  Herring's  attachment  was  lev- 
ied the  records  showed  the  legal  title  of  the  lots  to  be  in 
Theodore   Kreiger.     But   the   records   are   not   con- 

2  elusive  on  the  question  qt  ownership.     An  attaching 
creditor  is  not  a  purchaser.     He  takes  the  interest 

which  his  debtor  had  in  the  lands  at  the  time  of  attachment, 
and  nothing  more.  Consequently  an  unrecorded  deed  or 
prior  equity  takes  precedence  over  an  attachment.  Moor- 
man V.  Oibhs,  75  Iowa,  537 ;  Norton  v.  WdlliamSj  9  Iowa, 
o2S  ;Eldred  v.  Drake,  43  Iowa,  569,  and  cases  cited.  A 
purchaser  at  judicial  or  sheriff's  sale,  whether  such  pur- 
chaser be  the  judgment  cre<litor  or  a  stranger,  is  a  purchaser, 
and  is  generally  protected  from  prior  unrecorded  deeds  or 
equities.  Evans  v,  McGlasson,  18  Iowa,  150;  Brown  v. 
\Yade,  42  Iowa,  C47.  While  the  records  showed  the  title  to 
l)e  in  Theodore  Kreiger,  we  are  satisfied  that  Antone  Krei- 
ger was  the  beneficial  owner  of  the  land,  she  having  fur- 
nishd  from  her  own  funds  the  consideration  that  went  into 
the  purchase  thereof.  Being  such  owner,  the  title  of  her 
grantee  was  prior  to  any  interest  derived  by  Herring  under 
his  attachment.  Did  Herring  have  notice  thereof  before  he 
purchased  at  sheriff's  sale?  That  question  is  solved  by  the 
record.  Evidence  showing  notice  to  the  defendant  Herring 
of  plaintiff's  ownership  of  the  property  before  he  purchased 
the  same  at  sheriff's  sale  is  abundant.  Indeed,  Herring  ad- 
mits that  plaintiff  told  him  before  his  purchase  that  the 
property  belonged  to  her.  But,  if  this  bo  not  true,  the  clear 
preponderance  of   the  evidence  shows  notice  to  dc- 

3  fendant  Herring  before  he  piirohasoil.     While  plain 
tiff's    $1,500    mortgage    was    for    certain    purposes 
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merged  in  the  deed  made  by  Antone  Kreiger  to  her,  yet  she 
had  the  right  to  foreclose  the  same  for  the  purpose  of  cutting 
off  equities  existing  prior  to  the  time  she  obtained  her  deed, 

and  defendant  is  in  no  position  to  enjoin  a  sale  under 
4  the  foreclosure  decree.     He  has  no  interest  in  the 

property,  and  cannot  be  affected  by  the  decree.  In 
the  divorce  proceedings  plaintiff  was  awarded  the  property 
in  controversy  as  alimony,  but  this  is  not  conclusive  of  her 
■claim  of  ownership.  The  decree  in  each  case  aeems  to  bo 
sustained  by  the  evidence,  and  it  is  in  each  affirmed. 


P.  Klos,  Appellant,  v.  A.  M.  Zaiiorik. 

1-ibcl:     CRITICISM  op  pbiest:     Made  to  depend  upon  truth  of  reports, 

2    A  newspaper  publication  criticising  the  conduct  of  a  priest  in 

certain  services  held  in  his  church,  which  does  not  contain  any 

false  statements  of  facts,  is  not  libelous,  since  such  conduct  is 

proper  subject  of  discussion. 

"Same.    A  newspaper  artiole  which  states  that,  If  certain  published 

2  accounts  of  a  priest  are  true,  he  acted  in  an  improper  manner, 

3  etc.,  is  not  libelous  though  such  facts  are  not  true,  since  it  )8 
not  an  affirmance  of  the  truth  thereof. 

Bewritten  articijs:     DefendanVs  liability  as  participant.    Where 
1    the  defendant  In  a  libel  suit  wrote  an  article  to  a  newspaper, 

4  which  rewrote  and  changed  it  before  it  was  published,  and 

5  the  publication  of  the  article,  as  changed,  is  the  libel  relied 
10    upon,  the  defendant  is  not  liable  as  a  participant  unless  it  iiT 

shown  that  he  participated  In  the  publication  of  the  libelous 
matter  contained  therein. 

Participation:     Publication  and  contribution.    Where  the  issue  in 
1    a  libel  suit  is  whether  defendant  contributed  to  the  publication 

4  of  a  libelous  article,  it  is  error  to  give  an  instruction  making 

5  such  liability  depend  on  whether  he  published  the  entire  article. 
10    or  caused  it  to  be  published. 

iJBEL    IN    FOREIGN    LANGUAGE:     Effcct    Of    inaccurate    translation. 
Where  an  alleged  libel  was  published  in  a  foreign  language,  and 
Vol  113  la— 11 
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there  is  a  controversy  over  the  correctness  of  the  translation. 
9  thereof,  and  plaintiff,  confessing  its  inaccuracy  in  certain  par- 
ticulars, amends  to  conform,  it  is  error  to  instruct  that  if  the 
translation  introduced  in  evidence  is  a  correct  translation  the 
defendant  is  liable,  since  plaintiff's  right  to  recover  should  not 
be  made  to  depend  on  the  absolute  accuracy  of  the  translation. 

Falsity:  Burden  of  proof.  Though  the  petition  alleges  and  the 
answer  denies  the  falsity  of  a  libelous  publication,  it  is  error 
8  to  charge,  without  qualification,  that  plaintiff  must  prove  the 
facts  upon  which  his  action  is  based,  because,  notwithstanding 
the  issue  Joined  by  the  petition  and  answer  the  burden  of 
proving  that  the  publication  was  true,  remained  wi^h  de- 
fendant 

Pleading:  Motion  for  more  specific  statement.  Where  a  libel  suit 
is  based  on  a  newspaper  publication  founded  on  an   article 

11  written  by  defendant  which  was  rewritten  and  changed  by  the 
newspaper  before  publication,  the  defendant  cannot  be  re- 
quired to  set  out  the  communication  sent  to  the  paper,  but 
plaintiff  must,  in  evidence,  show  the  similarity  of  the  article 
to  that  published. 

Review  on  Appeal :    cumlxative  instruction  offebed.    A  refusal  to 

6  give  a  proper  instruction  is  not  error  where  it  is  fully  covered 
by  an  instruction  given. 

Misconduct  oi  counsel:  Exceptions.  "Where  counsel  is  cautioned 
as  requested  concerning  his  opening  statement  and  no  subse- 
quent action  of  the  4K)urt  is  requested  because  the  caution  has 

12  not  been  observed,  a  mere  exception  noted  at  the  ena  oi  me 
opening  statement  will  not  bring  up  for  review  the  question 
whether  counsel  had  conformed  to  the  said  direction  of  the" 
court 

Refusal  to  stbike  pleading  for  being  filed  late.    The  refusal  oi 
11    the  trial  court  to  strike  out  defendant's  amended  and  substi- 
tuted answer  as  being  filed  too  late  will  not  be  considered  on 
appeal. 

Special  intfjibogatories:     Must  call  for  ultimate  facts.    Where  a 

7  requested  special  interrogatory  does  not  call  for  any  ultimate 
fact  involved  in  a  general  verdict,  its  refusal  is  not  erroneous. 

Appeal  from  Linn  District  Court. — Hon.  W.  N.  Treicii- 

LKRj  Judge 

,Satukday^  January  26,  1901. 
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This  is  an  action  brought  to  recover  damages  for  an  al- 
leged libel.  Verdict  for  defendant,  and  judgment  thereon, 
plaintiff  appeals. — Reversed. 

C.  Nichols  and  Remley,  Ney  &  Remley  for  appellant. 

C.  W.  Keppler  and  Bingham  &  Mehota  for  appellee. 

• 

McCi-AiN,  J. — The  facts  of  the  case,  so  far  as  neces- 
sary to  the  understanding  of  the  questions  of  law  raised  on 
this  appeal,  are,  without  controversy,  as  follows:  A  news- 
paper published  in  the  Bohemian  language  at  Chicago,  in 
its  regular  issue,  early  in  May,  1898,  contained  an  article, 
over  defendant's  name,  commenting  on  the  reported  action 
of  plaintiff,  a  Catholic  priest,  in  soliciting  contributions 
from  his  congregation,  at  regular  service,  in  aid  of  the 
Spaniards,  and  the  indignation  of  some  of  his  parishioners 
in  regard  thereto,  and  extended  comment  condemnatory  of 
his  supposed  action,  and  of  any  person  who  should  sympa- 
thize with  him  in  such  actions  or  act  in  a  similar  manner. 
It  is  not  questioned  in  this  case  that  the  article  is  libelous 
in  its  natiire,  and  the  only  issues  tried  were  as  to  whether 
the  defendant  was  chargeable  with  the  article,  or  any  part 
thereof,  and  whether  there  were  any  matters  of  mitigation 
in  his  behalf.  From  the  evidence  appearing  of  record  it 
must  be  conceded  that  the  article,  as  published,  was  not 
wholly  written  by  defendant.  It  was  shown  to  have 
1  been  more  or  less  rewritten  and  changed  by  the  editor 

of  the  paper,  and  the  principal  question  to  the  jury 
was  as  to  the  extent  to  which,  if  at  all,  the  article  as  it  ap- 
peared was  based  upon  the  matter  communicated  to  the  edi- 
tor by  defendant.  Appellant's  objections  to  instructions 
given  and  to  the  refusal  to  give  instructions  asked  involve 
the  legal  rules  of  liability  with  reference  to  comment  on  the 
action  of  clergymen,  and  also  those  relating  to  the  contribu- 
tion to  or  participation  in  the  publication  of  a  libel. 
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A  clergyman  is  a  public  man,  in  sucli^  sense  that  public 
comment  in  a  proper  manner  upon  his  sayings  and  doings  in 
his  public  capacity  is  justified.     In  Kelly  v.  Tinling,  L.  R. 

1  Q.  B.  699,  Chief  Justice  Cockburn  says:    "I  cannot  think 
that  a  dispute  between  a  clergyman  and  his  churchwarden 

as  to  what  he  allows  to  be  done  in  his  church  during 

2  divine  service,  and  the  use  to  which  he  puts  part  of 
it,  namely,  the  vestry  room,  which  were  the  matters 

involved  in  the  correspondence  between  them  [and  published 
by  defendant  in  his  newspaper],  is  not  a  subject  of  public  in- 
terest.    The  maintenance  of  decency  and  propriety  in  con- 
ducting public  worship  and  of  the  sanctity  of  the  sacred  edi- 
fice and  all  connected  with  it,  is  surely  a  matter  of  the  great- 
est public  concern.     The  very  use  of  the  term  'public  wor- 
ship' shows  this."     And  it  was  held  that  defendant's  publi- 
cation of  the  matter  complained  of  was  privileged.     And  in 
Kelly  V,  Sherlockj  L.  K.  1  Q.  B.  686,  which  was  an  action 
for  having  published  in  a  newspaper  a  series  of  libels  on 
plaintiff    as     the    incumbent    of     a     church,     the    judge, 
in   simaming  up  the  case  to  the  jury,  said    (page    689)  : 
"A  clergyman  with  his  flock,  an  admiral  with  his  fleet,  a 
general  with  his  army,  and  a  judge  with  his  jury — we  are  all 
of  us  the  subjects  for  public  discussion.    So,  also,  it  is  a  mat- 
ter of  public  infeterest — the  dispute  between  the  plaintiff  and 
his  organist,  and  the  way  in  which  the  church  is  used.    They 
are  all  public  matters,  and  may  be  publicly  discussed.''  And 
see  Webb's,  Pollock  Torts,  320 ;  Odgers,  Libel  &  Slander,  34. 
On  this  theory  that  their  functions  are  public,  the  proceedings 
of  a  church  or  congregation  are  privileged.     Famsworlh  v, 
Storrs,  5  Cush.  412.     And  see  Landis  v.  Campbell,  70  Mo. 
433.    The  true  grounds  of  justification  in  a  case  of  the  com- 
ment upon  or  criticism  of  the  conduct  of  public  men  with 
reference  to  public  affairs  are  succinctly  stated  by  a  leading 
text  writer  as  follows :     "Every  one  has  a  right  to  comment 
on  matters  of  public  interest  and  general  concern,  provided 
he  does  so  fairly  and  with  an  honest  purpose.  Such  comments 
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are  not  libelous,  however  severe  in  their  terms,  unless  they 
are  written  intemperately  and  maliciously.  Every  citizen  has 
full  freedom  of  speech  on  such  subjects,  but  he  must  not 
abuse  it.  *  *  *  The  right  to  comment  upon  the  public 
acts  of  public  men  is  the  right  of  every  citizen,  and  is  not 
the  peculiar  privilege  of  the  press.  *  *  *  Every  one  of 
the  public  is  entitled  to  pass  an  opinion  on  everything  which 
in  any  way  invites  public  attention."  Odgers,  Libel  &  Slan- 
der, 34-30.  The  action  of  plaintiff,  therefore,  in  the  dis- 
charge of  his  duties  and  office  as  a  priest,  in  the  conduct  of 
the  public  functions  of  his  calling,  was  a  proper  subject  of 
comment  on  the  part  of  defendant;  and  so  long  as  such  com- 
ment was  kept  within  proper  limits  the  defendant  w^ould  not 
be  liable  in  damages  for  anything  he  should  say,  and  this 
would  be  regardless  of  the  Question  whether  plaintiff  had 
done  any  act  or  said  any  word  which  he  ought  not  to  have 
done  or  said.  The  defendant  would  have  no  right  to  m^ko 
false  statements  w^ith  regard  to  what  plaintiff  did  or  said, 
nor  would  he  have  a  right  to  extend  by  publication  false 
statements  made  by  others.  But  freedom  of  criticism  would 
secure  him  in  the  right  to  comment  upon  what  was  done  or 
said,  or  even  upon  what  was  supposed  to  have  been  done  or 

said,  so  long  as  no  false  statements  were  published. 
3  The  tenor  of  the  article  which  it  appears  from  the 

evidence  defendant  did  send  to  the  Chicago  paper 
was  that,  if  certain  accounts  which  had  appeared  in  the  news- 
papers with  reference  to  the  acts  of  plaintiff  in  soliciting 
contributions  from  his  congregation  for  the  Spaniards  w^ere 
true,  then  plaintiff  had  acted  in  an  improper  manner,  and 
should  be  condemned  by  the  public,  etc.  We  do  not  think 
this  to  have  been  a  false  statement  of  fact,  but,  rather,  a  crit- 
icism of  supposed  acts  which  criticsm  would  not  be  libelous, 
even  though  the  facts  were  improperly  stated  in  the  news- 
paper accounts  which  defendant  had  seen,  and,  if  properly 
stated,  would  not  have  furnished  any  ground  for  the  adverse^ 
criticism  which  was  made.    Can  it  be  supposed  for  a  moment 
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that  if  a  citizen  sees  in  newspaper  accounts  of  the  proceed- 
ings of  this  court  that  the  justices  have,  on  the  bench, 
been  guilty  of  intoxication  or  indecent  behavior,  he  would  be 
guilty  of  libel  if  he  should  write  to  a  newspaper  his  condem- 
nation of  such  supposed  conduct,  not  stating  the  facts  as  of 
his  o\vn  knowledge,  but  as  derived  from  newspaper  reports? 
Any  such  rule  as  this  would  certainly  be  an  unjust  and  im- 
proper limitation  upon  the  right  to  comment  upon  and  criti- 
cise acts  of  those  in  public  life.    It  is  to  be  borne  in 

4  mind,  however,  that  this  action  is  not  based  on  the 
communication  which  was  written  by  defendant,  to 

the  Chicago  paper,  but  upon  the  publication  made  in  that 
paper;  and  it  therefore  became  necessary  to  submit  to  the 
jury  the  question  whether  defendant  had  caused  or  contrib- 
uted to  such  publication,  and,  if  such  contribution  was  only 
partial,  then,  whether  his  contribution  thereto  or  participii- 
tion  therein  was  of  such  character  as  to  render  him  liable. 
It  may  here  be  said,  in  a  preliminary  way,  as  furnishing  a 
basis  for  our  rulings  on  instructions,  that  while  all  persons 
who  cause  or  participate  in  the  publication  of  libelous  mat- 
ter are  responsible  in  full  for  such  publication,  without  ap- 
portionment as  to  their  particular  share,  yet  it  must  be  shown 
that  the  publication  or  participation  related  to  the  lihelous 
matter  published  and  not  simply  to  tlie  article  pub- 
Ished   which   contained   the   libelous   matter.       The 

5  distinction    becomes    very    important    in    view    of 
the  evidence   in   this   case,   which   tended   to  show, 

and  from  which  the  jury  would  have  been  justified  in  find- 
ing, that  the  article  written  by  defendant  and  sent  to  the 
Chicago  paper  was  merely  the  occasion  of,  or  the  basis  for, 
the  matter  writen  by  the  editor  which  constituted  te  so- 
called  libelous  article,  which  was  prepared  and  published 
without  any  authority  whatever  from  the  defendant.  And  it 
is  too  plain  to  require  extended  comment  that,  if  the  com- 
munication from  defendant  to  the  paper  was  in  itself  \mob- 
jectionablc,  then  defendant  could  not  be  held  liable  for  im- 
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proper  matter  contained  in  the  newspaper  article,  even 
though  the  article  might  have  been  to  some  extent  instigated 
by  or  based  upon  defendant's  communication.  Suppose,  for 
instance,  that  the  defendant  had  made  use  of  some  beautiful 
and  appropriate  quotation  from  Horace ;  is  it  to  be  supposed 
that  he  should  be  held  legally  liable  for  the  entire  contents 
of  -the  newspaper  article  because  the  editor  had  had  defend- 
ant's communication  before  him,  and  had  extracted  the  ap- 
propriate quotation  ?  The  illustrations  which  we  have  used 
may  seem  extreme,  but  they  throw  light  on  the  possibilities 
of  interpretation  of  the  instructions  asked  by  plaintiff  and  re- 
fused by  the  court,  the  refusal  of  which  is  made  ground  of 
complaint 

The  second,  third  and  fourth  instructions  asked  by 
plaintiff  and  refused  by  the  court  each  contained  propositions 
which  were  erroneous,  in  view  of  the  principles  we  have 
above  enunciated.  For  instance,  in  the  second  it  is  said  that 
defendant  is  liable  if,  having  seen  the  publications  in  other 
newspapers,  he  wrote  an  article  to  the  Chicago  paper  which 
"contributed  to  or  was  used  in  the  construction  of  the  arti- 
•cle'^  in  question ;  in  the  third  it  is  stated  that  defendant's  rep- 
etition in  his  own  contribution  of  matter  which  he  had  seen 
in  the  newspapers  would  render  him  liable  for  the  repetition 
of  sneh  matter,  although  he  did  not  affirm  the  truth  thereof, 
provided  the  article  in  question  was  based  in  part  on  said 
communication  by  defendant;  and  in  the  fourth  it  is  an- 
nounced that  it  is  not  essential  to  plaintiff's  recovery  that  he 
prove  that  defendant  wrote  the  article  complained  of,  but 
that  it  is  sufiRcient  if  defendant  contributed  to  the  article 

which  was  in  fact  published,  by  writing  and  sending 
<5  the  letter  which  he  says  he  did  write  and  send.    The 

first  instruction  asked  by  defendant  and  refused  ex- 
plains what  is  meant  by  "publication,"  but  we  think  that 
this  was  fully  and  correctly  covered  by  the  instructions 
given.  The  part  which  is  not  thus  covered  erroneously  an- 
oounces  the  doctrine  that  defendant  is  liable  for  damages 
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as  a  publisher  if  he  in  any  way  knowingly  and  willfully 
aided  or  assisted  in  making,  publishing,  or  circulating  the- 
said  article.  It  is  plain  he  might  have  assisted  in  making 
the  article,  so  far  as  it  was  not  libelous,  without  being  re- 
sponsible for  portions  thereof  which  were  libelous.  The  in- 
struction is  wrong  in  referring  to  the  article,  rather  than 
the  libelous  matter  in  the  article,  as  the  basis  of  the  action. 
Appellant's  counsel  complain  of  the  refusal  to  submit 
a  special  interrogatory  asked  by  them,  but  such  interrogatory 
did  not  call  for  any  ultimate  fact  which  would  be  involved 
in  the  finding  of  a  general  verdict.     All  the  facts  in- 

7  quired  about,  which  related  to  the  communication  of 
defendant  to  the  Chicago  paper  might  have  been  true 

without  defendant  being  in  any  way  chargeable  with  the  com- 
munication or  publication  of  the  libelous  matter  contained 
in  that  article. 

Error  is  assigned  in  the  statement  to  the  jury  in  the  in- 
struction given  by  the  court  stating  the  issues  that  "the  bur- 
den is  on  plaintff  to  prove  by  a  preponderance  of  the  evidence 
thefacts  upon  which  this  action  is  based."    In  plain- 

8  tiff's  petition  the  allegation  is  directly  made  that  the 
matter  published  was  false  and  untrue.  Defendant  in 

his  answer,  and  again  in  his  substituted  answer,  explicitly 
denies  each  and  every  allegation  in  the  petition.  The  court 
included  this  allegation  and  this  denial  in  his  statement  to- 
the  jury  of  the  issues.  Under  this  instruction  the  jury  would 
have  been  justified  in  returning  a  verdict  for  defendant  on 
the  sole  ground  that  plaintiff  had  not  proved  the  falsity  of 
the  statements  complained  of.  This  is  not  the  law.  The  bur- 
den of  proving  the  truth  of  the  libelous  matter  by  way  of 
defense  is  upon  the  defendant.  Ileilman  v.  ShanTclin,  60 
Ind.  424,  444;  Palmer  v.  Adams,  137  Ind.  72  (36  K  E. 
Kep.  695)  ;  Proctor  v.  Houghtaling,  37  Mich.  41,  45;  Stifh 
V.  Fullinwider,  40  Kan.  73  (19  Pac.  Kep.  314),  Odgers,. 
Libel  &  Slander,  169 ;  Cooley,  Torts,  31.  The  error  of  tho 
court  in  this  respect  is  emphasized  by  the  fact  that  it  refused 
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to  give  an  instruction  on  this  subject  asked  by  plaintiff,, 
which  instruction  was  as  to  its  other  matter  unobjectionable, 
but  covered  by  an  instruction  given  by  the  court,  while  on 
this  point  it  correctly  stated  the  rule  of  law  whicH  was  not 
in  any  way  enunciated  in  the  court's  instructions.  In  this  re- 
spect the  court  erred. 

In  another  instruction  the  court  tbld  the  jury  that  if 
they  found  that  defendant  caused  the  article  in  question  to  be 
published  in  the  Chicago  paper,  '^and  that  the  translation  in- 
troduced in  evidence  is  a  true  and  correct'translation 

9  of  the  same  in  the  English  language,^'  then  the  arti- 
cle was  libelous,  and  the  defendant  was  liable.    There 

was  considerable  controversy  during  the  taking  of  the  evi- 
dence with  reference  to  the  correct  translation  of  some  parts 
of  the  article,  which  was  published  in  the  Bohemian  lan- 
guage, and  the  plaintiff's  right  to  recover  ought  not  to  have 
been  made  to  depend  upon  the  absolute  accuracy  in  every 
word  or  phrase  of  the  translation  of  the  article  which  he  of- 
fered in  evidence.  He  confessed  the  error  of  this  translation 
in  two  respects,  and  amended  his  petition  to  conform 

10  to  the  evidence,  which  he  certainly  had  a  right  to 
do.     This  instructon  also  made  defendant's  liability 

depend  upon  his  writing  the  article  or  causing  it  to  be  pub- 
lished, while  under  the  evidence  the  question  was  raised  as 
to  whether  defendant  contributed  to  some  extent  to  the  libel- 
ous matter  contained  in  the  article;  and,  if  the  jury  so  found, 
they  might  properly  have  found  for  plaintiff,  although  de- 
fendant did  not  write  the  entire  article  as  published.  The 
instruction  was  erroneous.  Another  instruction  which  was 
dependent  upon  this  one  was,  perhaps,  also  faulty,  in  view  of 
the  connection  in  which  it  was  given. 

We  will  not  interfere  with  the  action  of  the  lower  court 

in    overruling    appellant's    motion    to    strike    defendant's 

amended  and  substituted  answer,  based  on  the  ground  that 

it  was  filed  too  late,  nor  in  overruling  the  motion  for 

11  a  more  specific  statement  of  the  matters  alleged  in 
such  answer.     Plaintiff  is  not  entitled,  so  far  as  we 
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can  see,  to  have  defendant  set  out  the  communication  which 
he  did  send  to  the  Chicago  paper.  As  to  how  far  that  arti- 
cle was  like  or  contributed  to  the  article  published  is  a  matter 
to  be  established  by  plaintiff's  evidence. 

The  assignments  based  on  exceptions  to  rulings  as  to 
admission  or  exclusion  of  evidence  need  not  be  considered. 
So  far  as  the  questions  involved  are  not  settled  by  the  previ- 
ous discussion,  they  are  not  likely  to  arise  upon  another  trial. 

Objection  is  made  to  the  course  pursued  by  defendant's 
counsel  in  stating  his  case  to  the  jury.  It  is  doubtful  if  any 
•objection  is  properly  preserved.  The  court  cautioned  coun- 
sel as  requested  on  behalf  of  the  plaintiff,  and  no 
12  subsequent  action  of  the  court  was  invoked.  A  mere 
exception  noted  by  counsel  at  the  end  of  the  opening 
statement  is  hardlv  enough  to  bring  before  the  court  the  ques- 
tion whether  counsel  had  conformed  to  the  directions  of  the 
eonrt  as  to  the  course  to  be  pursued  in  his  argument.  Never- 
theless, we  think  there  are  one  or  two  suggestions  made  in 
the  argument  of  defendant's  counsel,  relating  to  the  church 
to  which  plaintiff  belongec},  aud  in  which  he  was  a  priest, 
which  might  well  have  been  omitted.  For  the  errors  pointed 
ont  in  the  instructioiis  given  by  the  court,  the  judgment  is 

REVERSED. 


Bernice  D.  Shuli.^  by  his  next  friend,  E.  E.  Shull^  Appel- 
lee, V.  Oscar  B.  Arie,  Appellant.. 

Action  for  Lost  of  Support  to  Child:  evu)exce  as  to  plaintiff'^ 

ciiiLDREx:  Harmless  error.  In  an  action  by  a  minor  son  to 
recover  damages  for  injury  to  his  means  of  support  in  conse- 
quence of  the  habitual  intoxication  of  his  father,  caused  oy 
illegal  sales  of  intoxicating  liquors  to  him  by  defendant  dur- 
1  ing  the  years  1896  and  1897.  as  authorized  by  Code,  section 
2418,  it  y»SLS  not  prejudicial  error  to  permit  evidence  that  the 
father  had  two  children,  plaintiff  and  one  younger,  and  the  age 
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of  each,  notwithstanding  that  auch  testimony  is  inadmissible 
in  a  like  suit  by  a  wife  who  is  charged  with  the  support  of 
minor  children. 

JiLEME^'Ts  OP  L0S8  OF  SUPPORT:  InstrucHons.  Plaintiff  having  lost 
a  leg,  an  instruction  that,  in  determining  the  amount  of  his 

3  actual  damages,  the  Jury  should  consider  his  age  and  condition, 
was  not  erroneous,  as  unduly  emphasizing  that  misfortune. 
The  losd  of  his  leg  was  as  proper  to  consider  on  the  question 
of  what  support  he  required,  as  was  his  age. 

J^lea  and  Proof.  Under  an  allegation  of  sales  of  liquor  made  to 
the  father  of  plaintiff  in  1896  and  1897,  whereby  he  became 
besotted  and  habitually  intoxicated,  it  was  not  error  to  permit 
the  father  to  testify  that  he  used  to  get  drunk  quite  frequently 
2  in  1896  and  1897  up  to  the  spring  of  1898;  it  being  admissible 
to  show  the  efFect  that  the  sales  by  defendant  in  1896  and  1897 
had  on  him. 

Plea  and  proof:  Principal  and  agent.  An  instruction  that  it  was  in- 
cumbent oh  plaintiff  to  show  that  the  defendant,  either  by 
himself  or  his  employes  or  agents,  gave  or  sold  plaintiff's  father 

4  intoxicating  liquors,  was  not  erroneous  because  the  petition 
charged  the  sales  to  have  been  by  defendant,  and  not  that  they 
were  by  his  employes,  or  agents,  since  a  sale  by  the  agent  was 
a  sale  by  the  principal. 

IrreU'Vaxt  akcument:  Harmless  error.  All  but  one  of  defendant's 
bartenders  who  had  sold  liquors  to  plaintiff's  father  having 
been  sworn  for  defendant,  it  was  not  prejudicial  error  for  plain- 
^  tiff's  counsel  to  state  in  argument  that  the  reason  that  one  was 
not  called  was  because  no  statement  had  been  filed,  as  required 
by  law,  showing  him  to  be  so  employed.  The  matter  was  im 
material,  neither  the  quesFtion  whether  or  not  the  mulct  law 
had  been  complied  with  or  whether  said  bartender  had  made 
illgal  sales  being  involved  in  the  case. 

Appeal  from  Boone  District  Court. — IIox.  B.  P.  Birdsall, 

Judge. 

Satukday,  Jaxuary  26,  1901. 

Action  under  section  2418  of  the  Code  bv  and  on  be- 
hlalf  of  Bernice  J).  Shull,  a  minor  aged  7  years,  to  recover 
damages  for  injury  to  his  means  of  support  in  consequence 
of  the  habitual  intoxication  of  his  fatlier,  William  , Shull, 
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caused  by  illegal  sales  of  imtoxicating  liquors  to  said  William 
Shull  by  the  defendant  at  divers  times  during  the  years  1896- 
and  1897.  The  defendant  answered,  denying  generally, 
and,  upon  trial  had,  verdict  and  judgment  were  rendered  for 
the  plaintiff  for  $600.     Defendant  appeals. — Affirmed. 

Jordan  &  Goodykoontz  for  appellant. 

Dyer  &  Stevens  for  appelbe. 

GivEN^    C.    J. — I.     We   first   notice    appellant's   com- 
plaints against  certain  rulings  on  taking  the  evidence:    The 
mother  of  William  Shull  was  permitted  to  testify,  over  de- 
fendant's objection,  that  her  son  had  two  children — 
1  the  plaintiff  and  one  younger — and  the  age  of  each. 

Of  this  the  defendant  complains,  and  cites  Iluggins 
r.  Kavariaugh,  52  Iowa,  368,  and  Welch  v,  Jugenheimer,  56 
Iowa,  IV,     Those  were  actions  by  the  wdfe  for  injury  to  her 
means  of  support.     In  the  first  the  plaintiff  was  permitted, 
against  defendant's  objection,  to  show  the  number,  age,  and 
sex  of  the  children,  and  of  this  the  court  said  as  follows  r 
'^The  object  and  purpose  in  the  introduction  of  this  ovi<lenee 
must   have  been   to   affect   the   question   of  damage.     Tlio 
thought,  no  doubt,  was  that  the  extent  of  the  recovery  de- 
pended, at  least  somewhat,  upon  the  number,  age,  and  sex 
of  the  children.     We  do  not  believe  such  is  the  law.     The 
statute   gives    a    right   of    action    to    every   child    injureil 
in  his  means  of  support,  as  well  as  to  the  wife.    As  each  has 
a  right  of  action,  neither  can  recover  for  the  damages  sus- 
tained by  the  other.     Nor  can  the  plaintiff's  damages  be  in- 
creased because  she  has  a  larger  number  of  children,  or  di- 
minished because  she  has  none ;  for  her  right  to  recovery  is 
based  on  the  loss  of  means  for  her  support,  and  not  for  the 
support  of  her  children."     The  reason  for  that  ruling  does 
not  apply  to  this  case.     True,  neither  wife  nor  child  can  re- 
cover, except  for  injury  to  its  individual  means  of  support. 
Neither  can  recover  for  injury  to  the  means  of  support  of  the- 
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other.  But,  in  view  of  the  difference  in  the  relations  and 
liabilities  of  mother  and  child,  such  evidence  would  be  preju- 
dicial to  the  defendant  in  one  case,  and  not  in  the  other. 
The  wife  being  liable  for  the  support  of  her  minor  children^ 
evidence  as  to  their  number  and  ages  would  incline  a  jury 
to  allow  larger  damages  than  the  wife  had  sustained  in  her 
own  means  of  support;  but  not  so  in  the  case  of  a  minor 
child,  who  owes  no  support  to  the  mother.  Evidence  thrrr 
there  were  other  minor  children,  each  of  whom  had  the  same 
right  of  action  as  the  plaintiff,  would  rather  incline  a  jury 
to  give  less  damages  to  one  child,  because  of  the  defendant's 
liability  to  the  others.  This  plaintiff  is  entitled  to  recover, 
if  at  all,  just  what  damage  he  has  suffered  in  his  means  of 
support  by  reason  of  the  wrong  alleged.  The  siipport  that 
sober  fathers  furnish  their  children  is  not  ornif orm.  The  in- 
<iuiry  is,  what  support  would  this  father  have  given  to  this 
child,  had  he  continued  to  be  a  sober  man,  and  how  much  was 
that  support  lessened  by  reason  of  his  intoxication,  caused  or 
contributed  to  by  defendant?  The  number  of  minor  children 
to  be  supported  would  seem  to  enter  into  this  inquiry,  but, 
be  this  true  or  not,  we  think  the  defendant  was 
diced  by  the  admission  of  this  evidence. 

,11.  The  charge  in  the  petition  is  that  the  defendant 
unlawfully  sold  intoxicating  liquors  to  plaintiff's  father  dur- 
ing the  years  1896  and  1897  "until  he  became  wholly  be- 
sotted, and  remained  in  a  condition  of  habitual  intoxication 
by  reason  of  these  sales."  William  ShuU  was  permitted  to 
testify,  over  defendant's  objection,  that  he  "used  to  get  drunk 

quite  frequently  in  1896  and  1897,  and  up  to  spring 
2  of  1898."     This  evidence  was  admissible  to  show 

the  effect  that  the  sales  made  by  the  defendant  in 
1806  and  1897  had  upon  Shull,  and  that  they  had  caused  him 
to  become  besotted  and  habitually  intoxicated.  Objection  is 
also  made  to  ShuU's  tf'stimony  as  to  the  conversation  with 
B.  Arie,  father  of  the  defendant,  who  had  been  examined  on 
l^ehalf  of  the  defendant.    No  reason  is  given  why  this  evi- 
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dence  was  improperly  admitted,  and  it  seems  to  us  that  none 
can  be  given,  as  it  went  directly  to  show  the  interest  of  the 
witness  B.  Arie  in  this  case. 

^        III.     The   conrt   instructed   that   in   determining   the 

amount  of  actual  damage  the  jury  should  consider  '^the  age 

and  condition  of  this  plaintiff.**     It  appears  that  plaintiff 

was  injured  so  that  amputation  of  one  of  his  legs  be- 

3  came  necessary.     Appellant  insists  that  this  instruc- 
tion unduly  emphasized  this  misfortune.     Plaintiff's- 

loss  of  leg  was  as  proper  to  be  considered  as  his  age.  It  di- 
rectly affects  the  support  which  he  required. 

IV.  The  court  instructed  that  it  was  incumbent  on  the 
plaintiff  to  show  "that  the  defendant,  either  by  himself  or 
his  employes  or  agents,  gave  or  sold  the  plaintiff's  father  in- 
toxicating liquors."     Defendant  contends  that  as  the 

4  petition  charges  the  sales  to  have  been  by  0?car  B. 
Arie,  and  does  not  charge  that  they  were  by  his  em- 
ployes or  agents,  the  instruction  is  erroneous.  It  is  not 
claimed  that  the  defendant  is  not  liable  for  sales  made  by  his 
employes  or  agents  with  his  authority,  but  that  in  such  case 
it  must  be  so  alleged.  While  it  is  true  that  both  the  principal 
and  agent  are  each  liable,  it  requires  no  argument  to  show 
that  the  authorized  sale  by  the  agent  is,  in  law,  a  sale  by 
the  principal.    See  Judge  v,  Jordan,  81  Iowa,  523. 

V.  There  was  evidence  tending  to  show  that  liquors 
had  been  purchased  in  defendant's  saloon  from  different  bar- 
tenders named,  including  one  Ham.    Each  of  these  bartend- 
ers, except  Ham,  was  examined  on  behalf  of  the  de- 

5  fendant.    Plaintiff's  counsel  in  the  opening  argument 
gave  as  a  reason  why  Ham  had  not  been  called  that 

no  statement  had  been  filed,  as  required  by  law,  showing  that 
Ham  was  employed  as  a  bartender.  A  bundle  of  papers  said 
to  be  a  statement  of  consent  were  offered  in  evidence  by  the 
defendant,  and  properly  excluded,  on  objection  of  the  plain- 
tiff, for  the  reason  that  the  question  whether  the  saloon  was 
conducted  in  compliance  with  the  mulct  law  is  not  involved 
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in  this  case.  Counsel,  when  making  said  remarks,  took  this^ 
bundle  of  paper  in  his  hand,  but  said  nothing  as  to  what  they 
were.  Objection  being  made  to  the  remarks,  the  court  saidt 
'*I  think,  perhaps,  the  court  ought  to  say  that  these  stal^ 
ments,  if  there  has  been  reference  to  thenar  in  the  matter  of 
evidence  on  the  question  whether  the  saloon  was  run  legally 
or  otherwise,  are  immaterial  in  this  case."  It  must  ha^  been 
plain  to  counsel,  especially  after  these  remarks  by  the  courts 
that  it  was  immaterial  in  this  case  whether  or  not  Ham  had 
a  legal  right  to  sell  intoxicating  liquors ;  and  yet,  after  the 
remarks  by  the  court,  counsel  repeated  his  statement.  We 
are  at  a  loss  to  know  why  counsel  persisted  in  pressing  this 
immaterial  matter  upon  the  attention  of  the  jury,  and 
equally  at  a  loss  to  see  wherein  defendant  was  prejudiced 
thereby.  It  did  not  go  to  show  that  the  sales  to  ShuU  were 
legal  or  illegal,  nor  to  enlarge  or  diminish  the  injury  to  the 
plaintiff's  means  of  support.  We  discover  no  prejudicial 
error  in  the  record,  and  the  judgment  is  therefore  affiemed* 


T.  E.  Cagwin,  Appellant,  v.  The  Chicago  &  Northwest- 
ern Railway  Company. 

Double  Damages:  failube  to  fence:  Track  as  dUtinffuiahed  from 
right  of  way.  Where  a  railroad  which  crossed  a  stream  near  a 
highway,  which  it  also  crossed,  fenced  its  right  of  way  up  to 
the  bridge  so  that  cattle  could  not  go  on  the  track,  but  could 
pass  over  Jhe  right  of  way  under  the  bridge,  it  was  not  liable 
in  double  damages  for  injuries  to  plaintiff's  cattle  which  passed 
under  the  bridge  and  onto  the  highway,  where  they  were 
injured  by  defendant's  trains,  as  Code,  section  2055,  allowing 
such  damages  to  be  recovered  of  any  corporation"  operating  a 
railway  and  failing  to  fence  the  same,"  requires  the  track,  and 
not,  necessarily,  the  right  of  way  to  be  fenced. 

Appeal  ffom  Marshall  District  Court. — ^Hon.   Obed  Cas- 
well, Judge. 
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Saturday,  January  26,  1001. 

Action  to  recover  double  damages  for  cattle  killed  by  a 
"train  on  defendant's  railway  because  of  the  alleged  failure  to 
fenc.e  at  a  point  where  the  right  to  fence  existed.  A  jury  was 
waived,  and  trial  had  to  the  court.  From  a  judgment  in  de- 
:fendant'8  favor,  plaintiff  appeals. — Affirmed, 

Anthony  C.  Daley  for  appellant 

Binford  &  Snelling  and  Huhhard,  Dawley  £  Wheeler 
^or  appellee. 

Waterman,  J. — The  case  was  tried  upon  an  agreed 
•statement  of  facts.  It  appears  that  plaintiff's  cattle  were 
struck  and  killed  upon  a  highway  crossing.  For  a  short  dis- 
tance  west  of  the  place  of  the  accident  the  highway  runs 
parallel  with  the  track  and  adjoining  the  right  of  way.  At  a 
point  not  far  west  of  the  crossing,  both  railway  and  wagon- 
road  pass  over  a  small  creek.  The  railway  crosses  on  a  high 
bridge  of  two  spans.  Except  in  extreme  floods  there  is  water 
under  only  one  span  of  the  railway  bridge.  The  fence  along 
•defendant's  right  of  way  was  built  up  to  a  point  opposite 
•each  abutment,  and  connected  with  the  abutment  by  wing 
fences.  There  was  no  fence  or  barrier  across  in  front  of  the 
bridge.  One  Bratt  owned  the  land  immediately  north  of  the 
T)ridge,  and  plaintiff's  cattle  were  in  a  pasture  which  adjoined 
Bratt's  land  on  the  north.  There  was  a  break  in  the  fence 
between  plaintiff's  pasture  and  the  land  of  Bratt,  and  the 
cattle,  escaping  through  this,  walked  down  under  the  bridge, 
and  onto  the  highway,  and  upon  this  to  the  railway  crossing, 
where  they  were  struck  and  killed  by  a  train  on  defendant's 
road.  The  bridge  was  so  high  that  cattle  could  not  get  upon 
the  railway  at  that  point.  It  was  a  fence  within  the  meaning 
of  the  statute  (Code,  section  2055),  as  this  court  has  here- 
tofore construed  it.  Hilliard  v.  Railway  Co.,  37  Iowa,  442. 
But  plaintiff  insists  that  the  right  of  way  should  be  fenced 
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so  that  live  stock  could  not  cross  it.  We  think  it  is  the  track 
that  is  to  be  fenced,  and  not  the  right  of  way.  If  the  track 
is  protected  at  all  points  where  the  railway  company  has  a 
right  to  fence  by  a  lawful  fence  or  its  equivalent,  the  statute 
is  complied  with.  McCracken  v.  Railway  Co.,  91  Iowa,  711. 
If  plaintiff  is  correct  that  the  fence  should  have  been  run 
across  the  creek  bed  on  either  side  of  the  bridge  to  bar  the  pas- 
sage of  stock  to  the  highway,  then  it  is  the  highway  that  the 
company  is  obliged  to  fence.  In  our  opinion,  the  fence  which 
a  railway  company  is  called  upon  to  build  is  for  the  purpose 
of  keeping  live  stock  off  its  track,  and  not  to  aid  in  confining 
them  i*i  an  inclosure.  That  it  often,  and,  indeed,  usually, 
serves  this  double  purpose,  does  not  affect  the  question.  Its 
duty  is  a  single  one,  and,  when  performed,  absolves  it  from 
liability.  Of  course,  the  company  cannot,  in  fencing  its  track, 
leave  out  a  part  of  its  right  of  way  so  as  to  form  a  trap  for 
cattle,  as  was  said  in  the  McCracken  Case;  but  no  such  thing 
was  done  here.  Its  track  was  protected  according  to  statute, 
but  it  seems  this  did  not  bar  the  way  to  the  wagon  road.  For 
this  the  railway  company  was  not  legally  to  blame.  The 
judgment  was  right,  and  it  is  affirmed. 


MiCKELWAiT  &  YorNO  V.  The  Westerx  Union  Telegraph 
Company^  Appellant. 

IVIittake  in  Telegram:  no  injubt  appears.  Defandant  telegraph 
company  made  a  mistake  in  transmitting  a  message  directing 
plaintiff's  to  buy  corn  at  21^  cents  a  bushel,  instead  of  20^4,  as 
intended.  Plaintiff's  bought  corn,  some  at  20  cents  and  some  at 
21  cents  per  bushel,  for  which  the  party  ordering  the  purchase 
gave  them  20^4  cents,  as  he  intended,  leaving  plaintiffs  a  profit 
of  |73.  Held,  in  an  action  for  damages  for  the  mistake,  that, 
not  having  shown  that  the  work  of  procuring  the  com  was 
worth  more  than  the  margin  of  profit  received,  anu  having  lost 
no  profits  on  account  of  the  mistake,  they  could  not  recover. 
Vol  113  la— 12 
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Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W. 
Macy,  Judge. 

Monday,  January  28,  1901. 

Action  for  damages  because  of  a  mistake  made  In  a 
message  received  by  plaintiffs.  A  jury  was  waived,  and  trial 
had  to  the  court  From  a  judgment  in  plaintff's  favor,  de- 
fendant appeals. — Reversed. 

J.  B.  BocJcafelloiw  for  appellant. 
Shinn  &  Stitt  for  appellees. 

Wateeman,  J. — Plaintiffs  are  engaged  in  the  business 
of  buying  and  selling  grain  at  the  town  of  ^facedonia.  On 
August  27,  1897,  one  M.  T.  Russell,  of  Des  Moines,  gave  to 
defendant  company  for  transmission  to  plaintiffs,  tlic  follow- 
ing message:  ^'Dated  Des  Moines,  Iowa,  August  27th,  1897. 
To  Mickelwait  &  Young,  Macedonia,  Iowa:  Offer  20 J  three 
corn,  or  better,  your  track.  M.  T.  Russell."  This  was  an  of- 
fer of  20^  cents  a  bushel  for  No.  3  corn,  or  better.  As  deliv- 
ered by  defendant  to  plaintiffs,  the  message  read :  ^'Dated  Des 
Moines,  Iowa.  To  Mickelwait  &  Young,  Macedonia,  Iowa: 
Offer  21^  cents  three  corn,  or  better,  your  track.  M.  T.  Rus- 
sell." On  receipt  of  the  message,  plaintiffs  went  into  the 
market  and  purchased  18,200  bushels  of  corn  for  Russell^ 
paying  20  cents  per  bushel  for  16,400  bushels,  and  21  cents 
per  bushel  for  1,800  bushels.  Russell  refused  to  pay  more 
for  it  than  20^  cents  per  bushel  and  it  was  sold  to  him  at  that 
price.  Plaintiffs  bring  this  action  to  recover  what  they  claim 
to  be  their  damages. 

It  is  apparent  from  these  facts  that  plaintiffs  have  suf- 
fered no  actual  money  loss.    They  paid  for  the  corn : 

16,400  bushels  at  20  cents $3,280 

1,800  bushels  at  21   cents 378 

$3,058 
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They  received  for  it: 

18,200  bushels  at  20^  cents $3,731 

Leaving  them  a  profit  of $73 

Plaintiffs  claim  a  loss  of  profits.  If  this  were  a  case 
where  loss  of  profits  might  be  considered,  still  we  think  they 
could  not  recover.  The  mistake  in  the  message  caused  them 
no  loss  of  profits;  for,  if  it  had  been  correctly  transmitted, 
they  would  have  been  in  the  same  situation  they  now  are. 
They  obtained  from  Kussell  the  exact  price  fixed  in  his  mes- 
sage as  it  should  have  been  sent.  There  is  no  showing  that 
the  work  of  procuring  tlje  corn  was  worth  more  than  the 
margin  of  profit  received.  Plaintiff's  make  in  argument  a 
claim  for  one-half  cent  per  bushel  for  handling  the  com. 
There  is  no  such  claim,  however,  in  the  petition.  It  is 
wholly  unnecessary  to  cite  authorities  to  show  that  plaintiffs 
cannot  recover  damages  without  first  showing  some  injury. — 
Reversed. 


Daniel  Benson  v.  Chicago  &  NoETHWESTEiiN  Railway 
Company,  Appellant. 

Offer  to  Compromise:  as  DiSTn^GinsHED  fbom  offeb  to  confess 
JUDGMENT.  Code,  soctioii  3818,  provides  that  in  an  action  for 
the  recovery  of  money  the  defendant  may  offer  in  court  to 
confess  judgment  for  a  part  of  the  amount  claimed,  and  if 
plaintiff  is  present  and  declines  the  offer,  unless  he  recover 
more  than  he  was  offered  he  shall  pay  the  costs.  Section  ...  o  de- 
clares that  defendant  in  an  action  for  the  recovery  of  money 
may,  after  answering,  serve  an  offer  in  writing  on  plaintiff, 
that  if  he  fails  in  his  defense  the  amount  recovered  shall  be  a 
specified  sum,  and,  if  plaintiff  accepts  such  offer  within  a 
specified  time,  the  recovery,  if  any  is  had,  will  be  limited  to  that 
sum.  Held,  that  an  offer  in  writing  served  on  plaintiff,  in 
court  to  confess  judgment  for  a  specified  amount,  in  full  of  aP 
demands  of  the  suit,  though  headed,  "Offer  of  Compromise," 
is  an  offer  to  confess  jugdment. 
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requirements  of  section  3820,  before  quoted.  If  it  is  any- 
thing, it  is  an  offer  to  confess  judgment  under  section  3818, 

and  must  be  so  treated  in  the  further  consideration  of 
2  the  points  involved.     So  treated  the  question  arises, 

when,  if  at  all,  must  the  offer  be  accepted,  and,  if  re- 
fused, may  the  refusal  be  recalled  and  acceptance  made  dur- 
ing the  course  of  the  trial  ?  Plaintiff  was  present  wlien  the 
offer  was  made,  and  refused  to  accept  it,  electing  to  proceed 
with  the  trial.  The  offer  had  none  of  the  requisites  of  a  ten- 
der. It  was  in  the  nature  of  an  offer  of  compromise,  and 
when  rejected  had  no  further  office  than  is  provided  by  the 
statute  quoted.  By  inference  only  can  it  be  said  that  the  offer 
remained  open  until  after  trial.  Such  an  inference  is  not  al- 
lowable, under  the  statute,  as  we  view  it  Section  3818  mani- 
festly comprehends  an  acceptance  or  refusal  of  the  offer  when 
made,  provided  plaintiff  is  present  in  court,  and  rejection 
once  made  is  binding  and  conclusive.  When  one  has  an  op- 
tion to  accept  or  reject  an  offer,  he  is  bound  by  the  election 
first  made,  and  cannot  afterwards  change  his  mind  and  bind 
the  otlier  party  by  his  subsequent  action.  When  the  offer  is 
rejected  the  proposition  is,  in  effect,  withdrawn,  except  as 
it  may  influence  the  question  of  costs;  and,  unless  resub- 
mitted, there  is  no  offer  to  accept.  This  is  the  rule  applying  to 
contracts,  and  we  think  the  same  rule  should  be  applied  to  of- 
fers confess,  as  the  are  not  materially  different  from  contract 
rights.  A  contrary  decision  would  place  the  party  making 
the  offer  at  a  decided  disadvantage,  and  allow  him  to  whom 
the  offer  was  made  to  speculate  on  the  outcome  of  the  trial. 
In  the  case  at  bar  the  offer  was  rejected.  After  one  witness 
had  been  examined,  and  his  cross-examinations  had  been 
nearly  completed,  plaintiff  changed  his  mind  and  concluded 
to  accept  the  offer.  Whether  or  not  this  was  due  to  something 
that  developed  during  the  examination,  favorable  to  defend- 
ant, does  not  appear.  But  this  much  is  certain — that,  if  we 
sustain  the  procedure  adopted  in  tliis  case,  it  would  allow  a 
plaintiff  to  speculate  on  the  outcome  of  a  trial,  and  put  the 
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defendant  at  a  decided  disadvantage.  Plaintiff  had  the  right 
when  the  offer  was  made  to  either  accept  or  reject  it.  If  he 
accepted,  that  was  the  end  of  the  case.  If  he  rejected,  he 
must  be  held  to  have  elected  to  proceed  with  the  trial  and 
take  his  chances  on  the  verdict.  Whatever  his  decision,  he 
was  bound  thereby,  and  could  not  afterwards  change  his 
mind  and  insist  that  defendant  hold  the  offer  open  for  his 
benefit.  Election  once  made,  is  binding.  Even  if  it  be  con- 
ceded that  the  offer  was  of  a  compromise^  and  that  plaintiff 
had  a  certain  number  of  days  within  which  to  signify  his  ac- 
ceptance, he  could  nevertheless  act  at  any  time  during  the  pe- 
riod, and,  having  acted,  his  election  was  conclusive,  although 
the  full  time  had  not  expired.  There  is  no  evidence  that  de- 
fendant held  or  intended  to  hold  the  offer  open  during  the  en- 
tire progress  of  the  trial.  Indeed,  that  thought  is  distinctly 
negatived,  because  it  objected  to  plaintiff's  taking  judgment 
on  the  offer  at  the  time  he  did.  Prejudice  to  the  defendant, 
or  the  want  of  it,  is  not  important.  The  whole  matter  turns 
on  the  meeting  of  the  minds,  and  on  the  effect  of  the  rejection 
of  the  offer  to  confess.  Our  conclusions  find  sur^Dort  in  the 
following  among  other  cases :  Holmes  v.  City  of  Hamburg, 
47  Iowa,  348 ;  Orih  v.  Institution,  5  Utah,  419  (16  Pac.  Hep. 
591)  ;  Outtroff  v.  Wallach,  3  Misc.  Kep.  136,  22  K  T.  Supp. 
745)  ;  Oilman  v.  Pearson,  47  Ma  352.  The  trial  court  erred 
in  rendering  judgment  on  the  confession^  and  its  action  is 

REVERSED. 


118    183 

Henrt  CoRNELnjs,  Executor  of  the  Estate  of  Frederick  Wm.       ^-f§ 
Cornelius,  Appellant,  v.  Farmers  Insurance   Com-       ^^  ^^ 

PANT. 

Representations  of  Insurance  Agent:  When  thebe  is  vo  estoppel 
TO  DENT.  Where  an  insurance  soliciting  agent  represented  to 
insured,  who  could  not  read  English,  that  for  an  additional  con- 
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sideraUon,  which  was  paid»  he  could  fix  the  policy  so  that  a 
change  in  the  use  of  the  property  from  that  mentioned  would 
not  forfeit  the  insurance,  the  company  will  not  be  estopped 
from  pleading  a  provision  contained  in  the  policy,  contrary  to- 
the  agent's  representations,  since  the  agent  acted  outside  of 
the  scope  of  his  employment,  and  estoppel  only  applies  to 
representations  of  present  and  past  facts,  and  not  to  future 
contingencies,  except  where  the  abandonment  of  an  existing 
right  is  intended. 

Appeal  from  Clayton  District  Court, — Hon.  A.  X.  IIoDsorc^ 

Judge. 

Monday^  January  28,  1901. 

Action  on  an  insurance  policy.  Defense,  that  the  prop- 
erty was  used  for  other  purposes  than  stipulated,  thereby  for- 
feiting the  contract.  It  appears  that  plaintiflF's  decedent 
signed  the  application  for  insurance  February  5,  l'^94;  that 
shortly  afterwards  a  policy  of  that  date,  for  the  term  of  five 
years,  was  issued  and  accepted;  and  that  the  building  cov- 
ered was  destroyed  by  fire  August  3,  1896.  It  was  insured 
as  a  dwelling  house,  but  when  burned  was  occupied  as  a  store* 
house  for  machinery.  The  plaintiff  pleaded  that  defendant 
was  estopped  from  claiming  forfeiture  because  of  this  change. 
Upon  the  introduction  of  plaintiff's  evidence  the  court  di- 
rected a  verdict  for  defendant.  From  judgment  thereon, 
the  plaintiff  appeals. — Affirmed. 

D,  D.  Murphy  for  appellant. 

Deacon  &  Good  for  appellee. 

Ladd,  J.— -One  of  the  conditions  of  the  policy  was  that 
it  should  become  void  if  the  premises  were  used  for  any  pur- 
pose other  than  mentioned  therein ;  and  another,  that  liabil- 
ity should  cease  during  vacancy  of  the  building..  UnleSvS, 
then,  the  defendant  is  estopped  from  claiming  a  forfeiture 
of  the  policy  because  of  the  use  of  the  building  as  a  store- 
house, rather  than  a  d\Velling,  as  insured,  there  can  be  no  re- 
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covery.  The  application  was  procured  by  a  soliciting  agent, 
and  the  policy  thereon  issued  directly  from  the  home  oflSce. 
Among  others,  it  contained  these  questions.  ^*For  what  oc- 
cupied  ?  By  whom  V^ — which  were  answered,  ^"Pri.  Frm. 
Dwg.,  by  me  or  tenant."  The  evidence  tended  to  show  that 
the  deceased  said  to  the  agent  that,  while  the  building  was 
then  occupied  by  a  tenant,  he  was  not  certain  how  long  it 
would  be,  and  he  did  not  want  the  insurance  unless  it  would 
be  good  whether  he  had  a  tenant  in  the  house  or  not ;  that 
the  agent  responded  that  it  would  not  hold  good  as  written, 
but  for  an  additional  $2.50  he  could  make  it  so  the  building 
could  be  used  for  a  storehouse  or  granary  when  not  occupied 
as  a  dwelling,  though  not  when  vacant ;  that  the  deceased  ac- 
cepted the  proposition,  and  paid  the  extra  premium;  that 
thereupon  the  agent  did  some  scratching  and  writing  upon 
the  application,  and  declared  that  it  was  as  desired,  wh'^re- 
upon  the  deceased,  who  could  not  read  English,  signed  it. 
It  thus  appears  that  the  application  contained  no  misstate- 
ment of  any  existing  fact  or  past  transaction,  nor  did  it  omii 
any.  What  was  said  related  solely  to  an  anticipated,  though 
not  settled,  use  of  the  property.  It  was  an  arrangement  as  to 
conditions  of  the  policy,  with  which  a  soliciting  agent  had 
nothing  to  do,  rather  than  a  representation  of  the  existing 
or  past  conditions  of  the  property  to  be  insured.  That  such 
an  agent  has  no  authority  to  make  a  binding  contract  for  in- 
surance, or  what  shall  be  the  provisions  of  a  policy,  is  too  well 
settled  to  require  any  citations.  The  scope  of  his  authority 
is  limited  to  taking  applications,  and  as,  within  this,  it  is  his 
duty  to  see  that  the  condition  of  the  property  is  truly  and 
fully  disclosed  when  he  undertakes  to  prepare  them  for  the 
assured,  the  company  may  not  take  advantage  of  omissions 
or  misstatements  of  facts  or  conditions  affecting  the  risk. 
Fitckiier  v.  Association,  103  Iowa,  280.  But  whatever  he 
may  say  as  to  the  effect  of  the  policy  or  what  it  shall  cover,  or 
of  ts  conditions,  is  mere  opinion  on  his  part,  pertaining  to 
matters  wholly  without  tho  scope  of  his  employment.   Talks 
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and  agreements  in  reference  to  matters  of  future  performance 
are  merged  in,  and  presumed  to  be  expressed  in,  the  policy, 
Avhich,  as  in  the  case  of  other  written  contracts,  becomes  ef- 
fective as  the  consummation  of  their  wishes  and  intentions 
by  its  delivery  on  the  part  of  the  company  and  acceptance  by 
the  assured.  Moore  v.  Insurance  Co,,  72  Iowa,  416; 
BaAlwin  V.  Staie  Ins.  Co,,  60  Iowa,  ^  497  Stephens 
V.  Insurance  Co,,  87  Iowa,  283,  Ostrander  Insurance 
18G.  Xor  can  anything  he  may  impart  concerning  a  future 
•contingency  operate  as  an  estoppel  against  the  insurer.  This 
is — first,  because  he  is  given  no  such  authority;  and,  sec- 
ondly, for  the  reason  that  the  doctrine  of  c  :t(»ppel  is  never  ap- 
plied save  where  the  representation  relates  to  a  present  or 
past  fact,  or  state  of  facts,  unless  it  has  reference  to  an  in- 
tended abandonment  of  an  existing  right,  upon  which  an- 
other  has  relied.  Shields  v.  Smith,  37  Ark.  52;  11  Am.  & 
Eng.  Enc.  Law  (2d  ed.)  424;  Insurance  Co,  v.  Moivry,  96 
U.  S.  547  (24  L.  Ed.  676).  In  the  last  case,  Justice  Field, 
in  passing  on  a  similar  question,  said :  "The  doctrine  of  es- 
toppel is  applied  with  respect  to  representations  of  a  party, 
to  prevent  their  operating  as  a  fraud  upon  one  who  has  been 
led  to  rely  upon  them.  They  would  have  that  effect  if  a  party 
who,  by  his  statements  as  to  matters  of  fact,  or  as  to  his  in- 
tended abandonment  of  existing  rights,  had  designedly  in- 
duced another  to  change  his  conduct  or  alter  his  condition 
in  reliance  upon  them,  could  be  permitted  to  deny  the  truth 
of  his  statements,  or  enforce  his  rights  against  his  declared 
intention  of  abandonment.  But  the  doctrine  has  no  place 
for  application  when  the  statement  relates  to  rights  depend- 
ing upon  contracts  yet  to  be  made,  to  which  the  person  com- 
])laining  is  to  be  a  party.  He  has  it  in  his  power  in  such 
cases  to  guard  in  advance  against  any  consequences  of  a  sub- 
re(]uent  change  of  intention  and  conduct  by  the  person  with 
whom  he  is  dealing.  For  compliance  with  arrangements  re- 
specting future  transactions  parties  must  provide  by  stipula- 
tions in  their  agreements,  when  reduced  to  writing.     The 
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•doctrine,  carried  to  the  extent  for  which  the  assured  contends 
in  this  case,  would  subvert  the  salutary  rule  that  the  written 
•contract  must  prevail  over  previous  verbal  arrangements,  and 
open  the  doors  to  all  the  evils  which  that  rule  was  intended 
to  prevent."     As  precisely  in  point,  see  Insurance  Co.  v. 
Davenport,  37  Mich.  612.     There  the  policy  stipulated  that 
in  the  event  the  building  became  vacant  15  days  without  no- 
tice to  the  company,  and  its  consent  indorsed  thereon,  it 
should  become  void.     The  evidence  showed  that  the  agent 
was  informed  by  the  applicant  that  he  anticipated  the  house 
would  be  vacant  during  a  year  or  more,  and  was  told  it 
would  make  no  diflference.     It  was  held  that  the  company 
was  not  estopped  from  setting  up  the  forfeiture  of  the  policy 
by  reason  of  its  vacancy  at  the  time  of  the  loss;  the  court, 
through  Campbell,  J.,  saying:     ^^ut  in  this  case  the  va- 
cancy   concerning    whch    the    parties    conversed,    if    there 
was   any  such  conversation,  was  one  contemplated   in  the 
future ;  and  the  stipulation  or  understanding,  if  it  amounted 
to  any,  was  an  executory  contract,  intended  to  form  a  part 
of  the  contract  of  insurance.     ^     *     *     The  policy  was  the 
conclusion  of  the  bargain,  and  its  acceptance  would  exclude 
any  parol  promises  inconsistent  with  it."     The  same  prin- 
ciple was  distinctly  recognized  in  Fitchner  v.  Association, 
103  Iowa,  280.     In  Dryer  v.  Insurance  Co,,  94  Iowa,  471, 
the  insured  made  the  proposition  that  the  policy  covered  his 
property,  wherever  located  within  the  county,  but  the  agent 
neglected  to  include  this  in  the  application.     It  was  a  pro- 
posal only,  based  on  a  future  contingency  of  the  assured  mov- 
ing to  another  locality.     The  policy  in  that  case,  as  in  this, 
was  valid  when  issued,  and  was  only  rendered  invalid  by  a 
sul)8equent  change.    True,  it  was  there  suggested,  but  not  de- 
cided, that  the  company  might  be  estopped.*    In  Fitchner  v. 
Insurance  Co.,  supra,  and  those  cases  upon  which  it  was 

♦Note, — The  petition  for  rehearing  in  Dryer  v,  Ins.  Co.,  82  N.  W. 
494,  was  withdrawn  after  rcreharing  had  been  ordered  in  this 
case  and  that  opinion  is  therefore  withheld  from  publication. 
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grounded,  the  msrepresentations,  whether  omissions  or  falso 
statements,  Avere  such  as  inevitably  resulted  in  the  invalidity 
of  the  policies  eo  instcbnte  upon  their  execution.  Here  the 
agent  merely  promised  to  fix  the  application  so  that  the  policy 
would  cover  the  property  if  perchance  the  change  in  its  use 
should  occur.  No  mention  was  made  of  the  information  im- 
parted, and  what  was  said  amounted  to  nothing  less  than  a 
pledge  of  insurance  on  behalf  of  the  company  in  event  of  a 
future  contingency.  This  was  not  within  the  scope  of  a  solic- 
iting agent's  authority.  The  assured  accepted  the  policy  as 
Avritten,  and  cannot  now  complain.  Copeland  v.  Insurance 
Co.,  77  Mich.  554  (43  jST.  W.  Rep.  991),  is  not  in  point,  as- 
there  the  agent  was  authorized  to  issue  policies.  The  ruling 
was  right,  and  is  afpirmed. 
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"^-J^         The    Webek    Company,    Appellant,  v.  The  Chicacjo,  St.. 
Paul,  Minneapolis  &  Omaha  Railway  Co^ipa.ny. 

Carriers:     ba^ggage:     Jewelers*  samples.    Where  plalntilT  knew  ot 
a  regulatioi  of  defendant  railroad  company  forbidding  baggage 

1  men  to  receive  Jewelers'   sample   cases  for   transportation   as 

2  ordinary  baggage,  without  the  execatlon  of  a  bond  to  release 
the  company  from  liability  in  case  of  loss,  he  could  not  recover 
for  the  loss  of  such  samples,  though  defendant's  own  agent 
induced  its  baggage  man  to  receive  the  samples  without  the 
bond. 

Not  liable  as  warehousemax.    Plaintiff  could  not  recover  for  the 

3  loss  of  such  samples  received  by  defendant's  baggageman  on 
the  ground  that  they  were  lost  because  of  defendant's  negli- 
gence in  its  capacity  as  a  warehouseman. 

Statutes  aoalnst  exemption  by  contract:     Not  applicable.    Code, 
section   2074,   declaring   that  no  railroad   shall   exempt   itself 

4  from  liability  as  a  carrier  by  any  contract,  does  not  apply  to  a 
rule  that  a  company's  baggageman  should  not  receive  Jewelers' 
sample  cases  for  transportation  as  ordinary  baggage  unless  the 
owner  had  secured  a  permit  from  the  company. 

Rules:     Waiver,    Where    defendant    railroad    baggageman    know- 
ingly received  a  jeweler's  sample  cases  for  transportation  as 
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ordinary  baggage,  contrary  to  a  rule  of  the  company,  of  which* 
,5  the  owner  had  knowledge,  there  was  no  waiver  of  objections  to 
receiving  such  merchandise  as  baggage,  by  defendant's  refusal 
to  refund  any  sum  paid  for  excess  baggage.  Defendant  was 
not  bound  to  restore  what  rightfully  belonged  to  it  for  carrying 
excess  baggage  and  its  retention  did  not  make  it  liable  for 
lost  jewelry  which  it  never  contracted  to  carry. 

Appeal  from  O'Brien  District  Court. — Hon.  F.  K.  Gayxob, 

Judge. 

Monday,  January  28,  1901. 

This  action  was  commenced  in  1891  to  recover  the 
Talue  of  certain  jewelry  contained  in  a  jeweler^s  sample 
•case,  which  was  delivered  by  a  traveling  agent  of  plaintiff 
to  the  defendant  to  be  transported  as  baggage.  From  a  judg- 
for  plaintiff  upon  a  verdict,  defendant  appealed  to  this  court, 
and  the  judgment  was  reversed.  See  92  Iowa,  364.  After 
the  ease  was  remanded  to  the  lower  court,  plaintiff  amended 
his  petition,  and  another  trial  was  had,  at  the  conclusion  of 
^'liieli  the  court  sustained  a  motion  to  take  the  case  from  the 
jury,  and  directed  the  jury  to  bring  in  a  verdict  for  defend- 
ant. From  the  judgment  for  defendant  rendered  on  a  ver- 
dict in  ])ursuance  of  this  ruling,  the  plaintiff  appeals. — 
Affirmed, 

Geo.  E.  Clarl*  for  appellant. 

Wright,  Call  &  Hubbard  for  appellee. 

McClaix,  J. — The  tnmk  containing  the  jewelry  in 
question  was  one- of  two  trunks  checked  by  plaintiff's  agent 
as  the  holder  of  a  ticket  entitling  him  to  transportation  as  a 

passenger,  and  to  have  his  baggage  transported  as  a 
2  part  of  the  same  contract.     Wlien  it  appeared  that  the 

weight  of  the  trunks  was  greater  than  the  amount  of 
l)aggag<^  allowed  to  be  carried  free,  plaintiff's  agent  paid  50 
•cents  charges  for  excess  baggage,  and  received  A  receipt  there- 
for.    Subsequently  and  before  the  trunks  were  placed   ia 
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the  baggage  car  of  the  train,  one  of  them  disappeared,  and 
it  is  for  the  contents  of  this  trunk  that  action  is  brought.     It 
further  appeared  on  the  trial  that  there  was  a  rule  of  the  com- 
pany to  the  effect  that  agents  must  not  receive  jewelry  sample- 
cases  for  storage,  or  check  them  as  baggage,  under  any  cir- 
cumstances, without  the  presentation  by  the  passenger  of  a 
permit  from  the  general  oflSce  of  the  company,  and  that  suck 
permit  could  be  secured  only  by  executing  a  bond  to  hold  the 
company  harmless  from  all  causes  of  action,  claims,  demands, 
and  judgments,  in  excess  of  the  sum  of  $50,  which  might 
arise  or  grow  out  of  the  transportation  or  storage  by  said 
company  of  such  trunks  and  sample  cases.     It  appears  that 
plaintiff  was  fully  advised  as  to  the  existence  of  this  rule^ 
and  applied  to  the  general  oflSce  of  the  company  for  "a  per- 
mit, and  tendered  a  bond  in  compliance  with  the  regulation, 
but,  upon  this  bond  being  returned  to  it  as  insufficiently  exe- 
euted,  the  plaintiff  took  no  further  steps  toward  furnishing 
a  bond  or  procuring  a  permit,  and  sent  its  agent  out  with  its 
sample  cases,  to  be  checked  as  general  baggage.     On  the 
former  appeal  it  was  decided  that  a  special  finding  of  the- 
jury  to  the  effect  that  plaintiff  had  no  knowledge  of  the  regu- 
lation of  the  company  in  regard  to  sample  trunks  containing 
jewelyr  was  without  support  in  the  evidence;  but  that  as  to 
the  second  finding  that  the  baggage  agent  of  defendant  wlien 
he  checked  the  trunk  in  controversy  as  baggage  knew,  or  had 
reason  to  know,  that  it  was  a  jeweler's  sample  trunk,  there 
was  such  conflict  in  the  evidence  as  not  to  require  a  reversal 
on  the  ground  that  such  finding  was  unwarranted.     The 
court  further  held  that,  if  plaintiff  had  good     reason     to 
know  of  the  existence  of     the    regulation,  it  was  charged 
thereby  as  fully  as    though     it    had     actual     knowledge, 
and  that  an  instruction  requiring  actual  knowledge  in  order 
to  make  such  regulation  binding  upon  it  was  errone- 
2  ous.     If  the    plaintiff    had  such  reasonable  knowl- 

edge of  the  regulation  with  reference     to     jewelry 
sample  cases,  and  the  evidence  of  that  fact  is  conclusive,,  then 
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it  could  not  hold  the  company  liable  for  jewelry  samples,, 
even  though  its  agent  induced  the  baggage  agent  to  check 
them  without  the  permit  required  by  the  regulations.  Plain- 
tiff is  directly  chargeable  with  notice  of  the  limitation  of 
the  power  of  the  baggage  agent  to  render  the  company  liable- 
for  jewelry  samples,  except  in  the  method  prescribed  by  the 
regulation.  We  should  not  care  to  go  as  far  as  the  Massa- 
chusetts court  has  gone,  and  hold  that  a  baggage  agent  has 
not  the  implied  authority  to  accept  merchandise  as  baggage, 
waiving  the  objection  on  that  ground.  Blumantle  v.  Rail- 
road Co.,  127  Mass.  322.  But  we  do  hold  that  where  the 
agent's  authority  is  expressly  limited  in  this  respect,  and  the 
limitation  is  known  to  the  passenger,  the  act  of  the  agent  in 
violation  of  the  regulation  will  not  bind  the  company,  un- 
less something  in  the  nature  of  a  waiver  of  the  regulation  is- 
fihown,  and  there  is  nothing  of  the  kind  in  this  case. 

Appellant,  while  apparently  conceding  that  the  defend- 
ant did  not  become  liable  for  these  jewelry  samples  as  bag- 
gage, still  insists  that  there  was  a  liability  for  them 
3  as  warehouseman,  and,  that  there  was  evidence  to  go 

to  the  jury  that  there  was  negligence  on  the  part  of  the 
agents  of  the  defendant  in  caring  for  the  trunk  such  as 
would  charge  the  defendant  with  loss  thereof  in  that  capacity. 
But  the  baggage  agent  had  no  more  authority  to  receive  these 
jewelry  samples  for  the  company  as  warehouseman  than  as 
carrier.  His  want  of  authority  to  receive  them  in  any  ca- 
pacity was  known  to  appellant,  and  therefore  no  liability 
on  the  part  of  defendant  in  that  respect  was  incurred.  Indeed, 
it  is  preposterous,  under  the  plain  facts  of  the  case,  to  at- 
tempt to  charge  this  defendant  with  more  than  $1,000  worth. 
of  jewelry  without  payment  of  extra  compensation,  except 
the  compensation  paid  because  of  the  weight  of  the  trunks 
checked,  and  in  the  face  of  a  known  regulation  that  jewelry 
samples  should  not  be  received  without  a  permit.  To  deliver 
to  the  agent  of  the  carrier  for  checking  trunks  containing 
property  of  this  character  and  value,  without  notice  to  the- 
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«geiit  of  their  contents,  was  a  fraud  upon  the  company,  which 
.  would  relieve  the  company  from  any  liability  whatever,  even, 
for  gross  negligence  of  its  servants.  In  the  case  of  Dunlap 
V.  Steamboat  Co.,  98  Mass,  371,  which  was  a  case  involving 
the  liability  of  a  carrier  for  a  sum  of  money  in  excess  of 
that  necessary  for  reasonable  traveling  expenses  contained  in 
A  valise  which  was  delivered  to  the  carrier,  the  court  said 
that  the  carrier  did  not  agree  to  receive  or  transport  money 
beyond  a  reasonable  amount,  or  merchandise  of  any  kind, 
:and  that  he  could  not  be  held  liable  for  any,  even  the  smallest, 
degree  of  care  for  that  which  he  did  not  agree  to  take  into 
his  possession  and  keeping;  and  it  uses  this  pertinent  lan- 
guage: "That  is  the  exact  difference  between  the  class  of 
cases  where  a  carrier  has  by  special  contract  given  notice  that 
lie  will  not  be  responsible  for  loss  of  property  beyond  a  cer- 
tain amount  and  those  cases  where  a  concealment  or  deceit 
as  to  the  nature  and  value  of  the  property  has  been 
practiced  on  the  carrier.  As  to  the  former,  it  has 
has  been  practiced  on  the  carrier.  As  to  the  former,  it  has 
been  held  that  the  effect  of  such  a  notice  is  only  to  exempt 
the  carrier  from  his  extreme  liability  for  property  intrusted 
to  him,  but  that  he  is  still  liable  for  a  certain  degree  of  care 
for  property  which  he  receives  into  his  custody  and  under- 
takes to  transport,  although  of  greater  value  than  that  named 
in  the  notice  which  he  has  made  public.  But  in  the  latter 
class  of  cases  there  is  present  the  element  of  fraud  or  deceit, 
by  reason  of  which  the  carrier  has  not  entered  into  any  con- 
tract for  the  care  of  property  the  knowledge  of  which  has  been 

concealed  from  him  by  the  owner."  Appellant  seems 
4  to  think  that  the  provisions  of  Code,  section   2074: 

(which  was  in  force  at  the  time  this  cause  of  action 
arose  as  section  1308,  Code  1873),  to  the  effect  that  no  rail- 
way company  shall  by  any  contract,  receipt,  rule,  or  regu- 
lation exempt  itself  from  the  liability  of  a  common  carrier 
or  carrier  of  passengers  which  Avould  not  exist  had  no  such 
contract,  receipt,  rule,  or     regulation     been     made,     have^ 
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some  bearing  on  this  ease,  and  argues  that  the  defendant  had 
no  right  to  make  a  regulation  in  regard  to  liability  for  jew- 
elry samples.  But  any  such  position  is  clearly  untenable. 
A  common  carrier  of  passengers  is  not  bound  to  receive  and 
become  liable  for  merchandise  as  baggage.  It  may  abso- 
lutely refuse  to  check  as  baggage  that  which  is  merchandise, 
and  it  may  therefore  make  any  r^ulations  in  regard  to  the 
waiver  of  those  objections  which  it  sees  fit  to  adopt.  If 
there  is  no  waiver,  then  it  is  not  liable  to  any  extent  for 
merchandise  which  is  checked  as  baggage. 

Finally,  it  is  contended  that  the  failure  of  defendant 
to  tender  a  return  of  the  60  cents  received  for  excess  baggage 
is  a  waiver  on  its  part  of  any  objection  that  merchandise  was 
checked  as  baggage.     But  this  sum  was  received  as 
5  above  indicated,  not  for  the  transportation  of  mer- 

chandise, but  for  the  transportation  of  excess-weight 
baggage.  The  payment  of  that  sum  was  a  necessary  and 
proper  condition  to  the  checking  of  these  trunks  at  all,  and, 
when  they  were  checked  in  compliance  with  the  regulation 
requiring  the  payment  of  that  sum  as  charges  for  excess 
weight,  the  defendant  became  entitled  to  the  money  which  it 
received.  It  is  not  seeking  to  rescind  any  contract  for  fraud, 
but  is  simply  seeking  to  avoid  liability  not  involved  in  the 
•contract  which  was  made.  The  appellant  got  what  was  paid 
for;  that  is,  the  privilege  of  carrying  excess  weight  of  bag- 
gage. It  did  not  get  the  privilege  of  carrying  merchandise; 
for  no  such  privilege  was  ever  contracted  for..  This  would 
be  true  if  the  agent  had  no  knowledge  that  the  trunk  in 
question  contained  merchandise.  But  appellant  contends 
that,  if  the  baggage  agent  was  chargeable  with  knowledge  of 
the  contents  of  the  trunks,  then,  although  he  had  no  authority 
to  bind  the  defendant  by  aceptance,  the  retention  by  defend- 
ant ci*  the  money  received  for  excess  ba^age,  after  knowl- 
-edge  of  the  agent's  action  in  excess  of  authority,  would  be  a 
Wf.iver  of  the  objection^  and  render  the  defendant  liable.  It 
Vol  118  la— 18 
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Would,  however,  constitute  fraud  on  the  part  of  plaintiflf  to 
induce  the  agent  of  defendant  to  receive  these  samples  as 
baggage  in  violation  of  defendant's  known  rule,  and  with  tho 
purpose  of  holding  defendant  responsible  therefor.  In  Con- 
struction  Co.  v.  Maihen,  103  Iowa,  118,  an  exception  is 
recognized  to  the  general  doctrine  that  one  who  seeks  to  dis- 
affirm  an  unautliorized  act  of  his  agent  must  return  the  monc^v 
received  by  the  agent  under  such  contract,  to  the  eflFeet  that 
"one  who  attempts  to  rescind  a  transaction  on  the  ground  of 
fraud  is  not  required  to  restore  that  which  he  would  be  en- 
titled to  retain  either  by  virtue  of  the  contract  sought  to  be 
Bet  aside  or  of  the  original  liability."  (Page  126,  103  Iowa.) 
And  see  Behout  v,  Bodle,  38  Ohio  St.  500 ;  Hendriclson  t\ 
Hendrickson,  51  Iowa,  68.  The  excess  charge  was  on  both 
trunks.  If  they  had  contained  nothing  but  personal 
baggage  ,  the  charge  would  have  been  properly  re- 
ceived. The  fact  that  appellant's  agent  fraudulently  placed 
therein  jewelry  samples,  even  with  knowledge  of  defendant's 
agent,  but  well  knowing  that  he  could  not  consent  thereto, 
would  not  make  it  necessary  for  defendant  to  return  this 
charge,  lawfully  received,  in  order  to  avoid  liability  for  the 
merchandisa  The  lower  court  properly  directed  a  verdict 
fo!r  defendant,  and  the  judgment  is  affirmed. 

Ladd^  J.,  took  not  part. 


Anna  P.  Bird  v.  Martha  Jacobus,  et  aLy  Appellants,  and 
J.  W.  Geneser,  Administrator  of  the  Estate  of  Mary 
E.  Bird,  Deceased,  Appellee. 

Contract  to  Mak«  Will:       VAUDrrr.  a  pbomise  to  make  a  will  in 

favor  op  another,  is  valid,  statute  of  frauds.    Where  one 

agreed  by  parol,  in  consideration  of  a  conveyance  of  real  estate, 

5    to  make  a  will  in  favor  of  another,  devising  a  life  estate,  with 

remainder  to  the  grantor,  the  consideration  consisting  of  the 
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real  estate,  the  contract  became,  after  conveyance,  executed, 
and  hence  is  not  within  the  statute  of  frauds. 

Consideration  :  Where  a  woman  80  years  of  age  conveyed  property 
worth  $30,000  to  a  daughter-in-law  under  an  agreement  that  the 

6  grantor  should  have  the  profits  for  life,  and  that  whatever 
estate  the  grantee  might  have  at  her  death  was  to  be  given 
by  will  to  her  husband,  with  remainder  to  the  grantor,  the 
promise  of  the  grantee  to  make  the  will  was  not  without  con- 
sideration. 

ENFORCEMENT  OP  CONTRACT  TO  MAKE  WILL:     Proof  required.    While, 

where  plaintiff  contends  that  deceased  had  contracted  to  make 

8    a  certain  will,  and  seeks  to  have  the  contract  enforced,  the 

proof  required  should  be  clear  and  certain,  it  is  not  necessary 

that  it  should  exclude  any  controversy  over  the  evidence. 

Express  trust:  What  is  not,  A  contract  whereby  one  conveyed 
real  estate  to  another  on  an  understanding  that  the  grantee 
should  will  such  property  as  she  might  have  at  her  death  to 

7  another  for  life,  with  remainder  to  the  grantor,  was  not  void 
as  an  attempt  to  create  a  trust  in  real  estate  by  parol,  pro- 
hibited by  Code,  section  2918,  the  agreement  not  being  to  devise 
speoific  property. 

Evidence:  transactions  with  one  deceased:  Witness  found  com- 
petent.   Where  plaintiff  contended  that,  at  the  time  she  deeded 

1  land  to  a  deceased  daughter-in-law,  it  was  agreed  tnat  ttie 
daughter-in-law  should  make  a  will  giving  her  husband  a  life 

2  estate  in  all  her  property,  with  remainder  to  plaintiff  if  she 
4    survived  him,  or  else  to  plaintiffs  daughter,  and  that  plaintiff 

should  make  a  will  in  favor  of  the  daughter-in-law's  husband 
and  the  daughter,  in  a  suit  against  the  daughter-in-law's  admin- 
istrator, to  enforce  the  contract,  brought  in  the  lifetime  of  the 
mother-in-law,  testimony  of  the  daughter  was  not  incompetent 
under  Code,  section  4604,  declaring  no  party  or  one  interested 
in  the  event  shall  be  examined  as  a  witness  in  regard  to  com- 
munications between  the  witness  and  the  representatives  or 
heirs  at  law  of  one  decetased,  since  the  daughter,  though  ben- 
efitted by  the  contract,  was  not  a  party  to  it,  for  which  reason 
It  was  revocable  as  to  her,  and  she  could  not  be  disqualified 
for  being  the  heir  of  her  mother  while  the  latter  was  living. 

Review  on  Appeal:  objections  below:  Transactions  with  one 
deceased.    Where  the  testimony  of  a  witness  was  not  objected 

3  to  on  the  trial  on  the  ground  that  It  was  incompetent  as  calling 
for  a  personal  transaction  with  a  person  deceased,  the  objection 
can  not  be  raised  on  appeal. 
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Appeal  from  Polk  District  Court. — "Kojsf.  C.  A,  Bishop, 

Judge. 

Wednesday^  January  30,  1901.. 

This  action  in  equity  is  to  establish  an  alleged  last  will, 
and  to  quiet  title  in  plaintiff  to  the  property  therein  devised, 
or,  in  the  event  this  relief  is  not  given,  to  enforce  an  alleged 
contract  to  make  a  will  in  plaintiff's  favor,  and  quiet  title  in 
plaintiff  to  the  property,  includjed  in  said  contract  There 
was  a  decree  in  plaintiff's  favor,  and  the  defendants  other 
than  J.  W.  Geneser,  administrator,  appeal. — Affirmed. 

Dudley  &  Coffin  and  McVey  &  McVey  for  appellants. 
Barcroft  &  McCaughan  and  L,  M.  Earle  for  appellee. 

Waterman,  J. — Prior  to  April  30,  1888,  plaintiff  was 
the  owner  of  lots  1,  2,  7,  and  8  in  block  6  in  Bird's  addition 
to  the  city  of  Des  Moines,  and  the  nortli  129^  feet  of  lot  9  of 
the  official  plat  of  the  nortliwest  :},  southeast  1,  section  4, 
townshop  78  north,  range  24  west  of  fifth  P.  M.,  and  also  of 
certain  moneys,  bonds,  and  securities.  Mary  E.  Bird  was 
the  wife  of  plaintiff's  son,  W.  K.  Bird,  and  Louise  B.  Hyde 
is  plaintiff's  daughter.  W.  K.  Bird  had  failed  in  business, 
and  was  indebted  to  a  number  of  persons,  who  are  parties  de- 
fendant in  this  proceeding.  Both  W.  K.  Bird  and  Mary  E., 
his  wife,  are  dead,  and  without  issue;  and  J.  W.  Gteneser, 
who  is  a  defendant  herein,  is  administrator  of  their  respect- 
ive estates.  Martha  J.  Jacobus,  also  a  defendant  in 
1  this  action  is  a  sister  and  sole  heir  at  law  of  Mary  E. 

Bird,  whose  death  occurred  November  15,  1896.  Her 
husband,  W.  K  Bird,  died  intestate  M^rch  11,  1897.  On 
April  30,  1888,  plaintiff,  in  consideration  of  $10  and  love  and 
affection,  conveyed  lots  1,  2,  7,  and  8  in  block  6,  above  men- 
tioned, to  Louise  B.  Hyde  and  Mary  E.  Bird,  reserving  to 
grantor  the  rents  and  profits  during  her  life;  and  on  Augost 
6,  1893,  in  consideration  of  $1  and  love  and  affection,  con- 
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veyed  to  the  same  grantees  the  north  129^  feet  of  lot  9,  here- 
tofore more  particularly  described,  reserving  also  to  grantor 
the  rents  and  profits  during  her  life.     In  March,  1897,  W. 
K.  Bird  conveyed  to  his  wife,  Mary  E.,  their  homestead  in 
the  city  of  Des  Moines,  being  lots  3  and  4  in  block  2  in  Bird's 
addition.     In  the  year  1889  Mary  E.  Bird  received  from  the 
Pennsylvania  Kailroad  Company  the  sum  of  $2,500  for 
injuries  by  her  received  through  the  negligence  of  said  com- 
pany.    In  the  year  1888  plaintiff  procured  to  be  issued  to 
Mary  E.  Bird  $2,500  in  debenture  bonds  of  the  Iowa  Loan 
&  Trust  Company.     They  were  given  because  plaintiff  had 
previously  advanced  the  sum  of  $2,500  to  Louise  B.  Hyde, 
and  she  wished  to  treat  daughter  and  daughter-in-law  alike. 
These  latter  facts  were  given  in  evidence  as  tending  to  show 
the  value  of  Mary  E.  Bird's  estate,  though  it  must  be  said 
that  not  all  of  this  personalty  remained  at  her  death.     It  is 
claimed  on  behalf  of  plaintiff  that  Mary  E.  Bird  executed  a 
will,  which  is  lost  or  destroyed,  in  which  she  devised  her 
entire  estate  to  her  husband  and  Louise  B.  Hyde  for  their 
respective  lives,  with  remainder  over  in  fee  to  plaintiff.  This 
will  was  never  probated-     It  is  also  claimed  that  at  the  time 
plaintiff  deeded  the  property  mentioned  to  Mary  E.  Bird 
there  was  an  agreement  between  them  that  Mary  E.  Bird 
should  make  a  will  disposing  of  the  entire  estate  she  might 
leave  at  her  death,  first  to  W.  K.  Bird  for  life,  but  in  such 
manner  as  not  to  be  subject  to  his  debts,  and  remainder  in 
fee  to  plaintiff  if  she  survived  him,  and,  if  not,  such  re- 
mainder to  go  to  Louise  B.  Hyde.     As  a  part  of  this  agree- 
ment, plaintiff  was  also  to  make  a  will  of  her  remaining  es- 
tate, in  which,  after  making  provision  for  a  demented  son, 
all     her     property     was     to     be     given     W.     K.     Bird 
and     Louise    B.     Hyde,     but     in     such     way     that    W. 
K.  Bird  was  to  have  only    a    life    interest,    which    could 
not  be  reached  by  his  creditors.     This  is  a  suflBcient  prelim- 
inary statement  of  the  case,  although  there  are  a  few  addi- 
tional facts  which  will  be  set  out  in  their  proper  connection. 
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Two  questions  are  discussed  by  counsel:     (1)  Has  the 

lost  will  been  established  ?  and  has  it  been  established  there 

was  a  contract  to  make  a  will  as  alleged  ?     We  shall  take  up 

only  the  last  of  these  issues,  for  our  finding  upon  it 

2  disposes  of  the  case.  First,  it  is  said  the  testimony 
does  not  establish  any  such  contract,  and  in  this  con- 
nection it  is  urged  that  some  of  the  testimony  received  should 
not  be  considered.  The  principal  evidence  on  this  point 
came  from  Judge  Barcroft,  who  was  the  legal  adviser  of 
Anna  K.  and  Mary  E.  Bird,  and  who  testifies  to  their  state- 
ments made  to  him.  It  is  claimed  that  Mary  E.  Bird  was 
of  unsound  mind  when  such  statements  were  made  by  her. 
It  is  true  that,  as  the  result  largely  of  the  injury  she  suffered 
through  the  negligence  of  the  railway  company,  she  became 
unsound  of  mind,  in  the  latter  part  of  her  life,  but  it  does 
not  appear  that  her  mind  was  impaired  at  the  time  of  which 
Judge  Barcroft  speaks.  Again,  it  is  said  that  Anna  K.  Bird 
would  have  been  incompetent  as  a  witness  to  this  contract 
under  section  4604  of  the  Code,  and   that  she  cannot,  on 

l)rinciple,  be  allowed  to  speak  through  another.     We 

3  do  not  find  that  this  objection  was  made  in  the  trial 
court.     See  Burdick  v  Raymond,  107  Iowa,  228,  as 

to  the  form  of  objection  necessary  to  be  made  to  raise  the 
point  pi  'sented  in  argument.     Thia  last  objection  may,  how- 
eve/,  prop'M'ly  be  said  to  be  Inter; •oscd  os  to  the  witness  Louise 
B.  Hyde,  and  in  her  case  it  is  not  good.    She  has  no 

4  interest  in  the  subject  matter  of  this  action  as  heir 
of  Anna  P.  Bird  while  the  latter  is  still  living ;  nor 

can  she  be  said  to  have  any  interest  under  the  will  made  by 
Anna  P.  Bird  at  the  time  of  the  contract  with  Mary  E.  Bird, 
for  this  will  may  at  any  time  be  changed;  for,  although 
Louise  B.  Hyde  was  benefited  by,  she  was  not  a  party  to,  the 
contract  to  make  the  will.  Chicago,  R.  I.  &  P.  Ry  Co.  v  City 
of  Ottumiva,  112  Iowa,  300;  Oerman  State  Bank  v.  North- 
western Water  &  Light  Co,,  104  Iowa,  717.     The  interest 
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which  disqualifies  under  this  section  must  be  "a  legal,  cer- 
tain, and  immediate  interest."     Birge  v.  Rhinehart, 
5  36  Iowa,  369.     It  is  further  urged  that  such  an  agree- 

ment, if  made,  is  within  the  statute  of  frauds.  *A 
promise  or  agreement  to  make  a  will  in  another's  favor  is 
valid,  and  may  be  enforced.  Allhright  v.  Hannah,  103 
Iowa,  98.  If  it  is  for  the  transfer  of  an  interest  in  lands,  it 
is  taken  out  of  the  statute  of  frauds  by  the  payment  of  a  con- 
sideration. Carmichael  v,  Carmichael,  72  Mich.  76  (40  N. 
W.  Rep.  173).  See,  also,  notes  to  section  4626,  Code.  The 
agreement  made  by  Mary  E.  Bird  was  in  consideration  of  the 
conveyance  of  read  estate  made  to  her  by  Anna  P.  Bird  and 
the  transfer  to  her  of  the  debenture  bonds.  It  is  claimed  there 
is  no  evidence  that  Anna  P.  Bird  paid  for  these  bonds.  If  this 
were  true,  the  conveyance  of  their  real  estate  would  still  be  a 
consideration.  But  it  is  not  correct.  Louise  B.  Hyde  testi- 
fies that  her  mother  gave  the  bonds  to  Mary  E.  Bird,  and  she 
is  nowhere  contradicted.  Having  settled,  then,  what  testi- 
mony we  may  properly  consider,  it  is  enough  to  say  that  the 
decided  weight  of  the  evidence  clearly  establishes  an  agree- 
ment by  Mary  E.  Bird  to  make  a  will  as  alleged. 

II.  But,  again,  it  is  urged  that  the  agreement,  if  made, 
was  without  consideration,  for  that  Anna  P.  Bird  retained 
the  reilts  and  profits  of  the  real  estate  conveyed  during  her 
life.     Leaving  out  of  question  the  debenture  bonds,  as  to 

which  counsel  do  not  agree,  and  we  have  this  state  of 
G  facts  bearing  on  the  question  under  consideration: 

Anna  P.  Bird,  at  the  time  of  the  first  conveyance, 
was  almost  80  years  of  age,  and  in  feeble  health.  The  prop- 
erty conveyed  was  worth  $30,000.  There  was,  at  the  time, 
every  prospect  that  Mary  E.  Bird  would  outlive  her  grantor, 
and  enter  into  the  full  enjoyment  of  the  property  conveyed. 
AVe  cannot  but  regard  the  arrangement  as  advantageous  to 
her. 

III.  It  is  contended  further  by  counsel  for  appellant 
that  plaintiff  is  attempting  to  establish  a  trust  in  real  estate 
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Deemer,  J. — Plaintiff  claims  that  he  rendered  services 
for  the  defendant,  at  its  instance  and  request,  in  purchasing 
some  land  in  the  city  of  Council  Bluffs;  in  examining,  as  an 
attorney  at  law,  certain  abstracts  of  title;  and  in  searching 
for  property  for  the  defendant.  That  plaintiff  did  render 
services  for  defendant  in  the  matter  of  purchasing  property 
is  conceded.  That  property  was  purchased  of  one  Lutz,  and 
it  is  contended  that  plaintiff  had  an  agreement  with  him 
(Lutz)  whereby  he  agreed  to  pay  plaintiff  a  commission  for 
selling  the  property ;  that  plaintiff  could  not  act  as  agent  of 
both  parties,  and  is  not,  therefore,  entitled  to  a  commission 
from  defendant.  Lutz  was  a  witness  for  defendant, 
1  and  testified  that  he  paid  plaintiff  a  commission  for 

selling  his  property.  He  was  then  asked  what  the 
percentage  was.  Objection  to  the  question  was  sustained, 
and  the  ruling  is  assigned  as  error.  We  think  it  was  correct. 
The  fact  that  he'paid  Lindt  a  commission  was  material,  but 
the  exact  amount  paid  was  not. 

Plaintiff  at  one  time  rendered  a  bill  to  defendant,  which 

was  paid.     This  bill  did  not  include  some  of  the  items  now 

sued  for.    After  stating  that  the  bill  was  rendei^ed  before  any 

of  the  transactions  in  controversy  arose,  that  it  had 

2  reference  to  another  transaction,  and  that  the  items, 
or  some  of  them,  now  sued  for,  were  not  in  the  bill,  he 

was  asked  why.     Objection  to  the  question,  in  view  of  this 
record,  was  properly  sustained. 

Defendant  asked  an  instruction  to  the  effect  that,  as 
plaintiff  was  the  agent  of  Lutz  for  the  sale  of  the  property, 
he  could  not  collect  a  commission  from  defendant  without 
showing  that,  with  knowledge  of  Lutz's  contract  for  commis- 
sion, defendant  expressly  agreed  to  pay  plaintiff  a 

3  commission  for  purchasing  the  property.     This  was 
refused  and  in  lieu  thereof  the  court  instructed  that 

plaintiff  could  not  recover  if  he  acted  as  agent  for  both  par- 
ties, unless  it  was  shown  that  defendant  was  notified  that 
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plaintiff  was  claiming  a  commission  from  both,  and  with 
■this  knowledge,  derived  through  its  agent,  completed  the 
purchase  and  took  the  benefit  of  plaintiff's  services.  The 
instruction  concludes  as  follows:  "The  law  is  that, 
"where  both  principals  consent  or  have  notice  that 
the  agent  acts  for  both  parties,  the  disability  referred  to 
in  the  first  part  of  the  insurance  is  removed."  It  is 
against  public  policy  for  an  agent  to  represent  both  buyer 
and  seller.  Each  has  the  right  to  rely  on  his  skill,  knowledge, 
and  influence,  and,  as  the  interests  of  buyer  and  seller  usually 
conflict,  the  law  does  not  ordinarily  allow  one  to  assume  this 
double  relation.  If,  however,  the  buyer  has  full  knowledge 
that  the  agent  is  acting  for  the  seller,  he  may  still  employ  him 
to  purchase ;  and,  if  he  does  so,  the  agent  is  entitled  to  com- 
pensation for  his  services.  There  need  not  be  an  express 
agreement  tn  pay  in  such  a  case,  but  there  must  be  full  knowl- 
edge of  the  prior  relation,  and  such  facts  and  circumstances 

shown  as  will  raise  ^n  implied  contract  to  pay  for  the 
4  services.    Rice  v.  Wood,  113  Mass.  133.     Abstractly 

considered,  the  instruction  annoimced  a  correct  rule  of 
law.  The  evidence  tends  to  show,  however,  that  after  the 
Tj\i\2i  property  was  called  to  the  attention  of  the  defendant's 
agent,  and  that  agent  had  concluded  to  recommend  the  pur- 
•chase  thereof,  he  learned  that  plaintiff  was  to  get  a  commis- 
sion from  Lutz,  and  said  that  it  placed  him  in  an  awkward 
j)osition.  For  some  reason,  not  fully  shown,  but  probably 
because  of  this  fact,  the  purchase  was  not  promptly  closed 
lip ;  and  while  it  was  pending,  and  before  defendant  sent  the 
purchase  price  of  the  property,  another  agent  of  the  com- 
pany, whose  authority  in  the  premises  is  not  shown,  induced 
the  plaintiff  to  write  it  a  letter,  of  which  the  following  is  a 
copy :  "Council  Bluffs,  Iowa,  May  30th,  1894.  Jos.  Schlitz 
Brewing  Co.,  Milwaukee,  Wis. — Gentlemen:  Your  agent, 
Mr.  Siemsen,  has  just  been  to  see  me  about  your  matters  in 
this  city.  There  is  undoubtedly  a  misimderstanding  in  this 
matter,  either  upon  your  part,  or  else  your  Mr.  Xirkhoff  mis- 
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understood  me.  He  wanted  to  know  what  my  fees  would  be^ 
and  authorized  me  to  purchase  pieces  of  property  that  I  am 
at  work  at  for  you.  Now,  about  my  fees :  I  told  Mr.  Kirk- 
hoff  that  my  terms  were  these:  That  I  would  charge  five  per 
cent,  for  purchasing  the  property,  which  charge  included  all 
legal  work  in  the  matter,  such  as  examining  abstracts  and  pre- 
paring proper  papers.  Of  course,  I  thought  when  I  told  Mr. 
Kirkhoff  that  he  understood  me  that  I  would  not  charge  you 
folks  any  conmiission,  if  I  got  a  commission  from  the  other 
party,  the  seller  of  the  property,  in  which  case  I  would  only 
charge  you  a  reasonable  fee  for  the  legal  work,  as  I  don't  da 
business  that  way,and  I  would  under  no  circumstances  collect 
pay  from  both  sides.  Where  the  sellers  pay  you  would  not 
have  to  pay  any  commission ;  and  I  told  Mr.  Kirkhoff  that  I 
was  getting  a  commission  from  !Mr.  Jacob  F.  Lutz,  so  that 
you  would  not  have  to  pay  a  commission  on  that  place.  !Jfow, 
gentlemen,  my  reputation  would  be  ruined  if  I  was  to  charge 
fees  from  both  sides,  and  I  have  been  here  nearly  twenty-five 
years,  and  no  one  can  ever  say  that  I  have  done  my  work  in 
that  way.  If  I  did,  I  would  have  no  practice  or  business. 
I  am  sorry,  gentlemen,  that  you  have  this  impression — that 
I  charged  both  parties.  If  I  was  doing  that,  I  would  un- 
doubtedly have  kept  the  thing  to  myself,  and  would  not  have 
told  Mr.  Kirkhoff  that  I  was  getting  a  commission  from  Mr. 
Lutz.  As  I  said  before,  I  don't  work  on  both  sides  of  a  case, 
as  my  honor  and  reputation  are  worth  more  to  me  and  my 
family  than  a  few  paltry  dollars.  I  have  always  been  known 
to  stand  by  my  client  through  thick  and  thin,  and  not  sell 
out  and  forsake  him.  If  I  do  your  business,  I  expect  to  do  it 
honorably  and  squarely,  or  not  do  it  at  all,  and  get  the  prop- 
erty as  cheap  as  possible  to  get  it.  I  therefore  trust  that  after 
you  receive  this,  with  this  explanation,  you  will  be  satisfied. 
If  you  want  any  references,  you  can  refer  to  Mr.  Jno.  Bere- 
sheim,  vice  president  of  the  Council  Bluffs  Savings  Bank ;  or 
to  the  First  Xational  Bank;  to  Jno.  Linder,  wholesale  liqur.r 
dealer;  Groneweg  &Shpentgen,  wholesale  grocers;  to  E.  L. 
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Shuggart,  retired  merchant;  and  all  the  other  prominent  cit- 
izons  of  this  city.  Hoping  to  hear  from  you  on  receipt  of 
this,  I  remain,  yours  respectfully,  John  Lindt")  After  the 
receipt  of  this  letter  the  defendant  forwarded  the  money,  and 
the  deed  was  delivered.  Plaintiff  testified  that  there 
-5  was  a  "row  on  in  Milwaukee,"  and  that  "one  of  de- 

fendant's agents  came  to  him  about  charging  them  a 
-commission,  and  wanted  him  to  write  a  letter";  that  he 
^vrote  the  letter  at  the  instance  of  this  agent,  who  said  there 
would  be  enough  other  business  to  more  than  repay  him 
(plaintiff),  and  not  to  have  any  charge  made  about  the  Lutz 
property.  "Insisted  upon  my  writing  that  kind  of  a  letter. 
Think  I  read  it  to  him,  and  he  said  it  wa?  satisfactory.  They 
<lid  not  give  me  any  other  business."  There  is  no  showing 
that  either  of  defendant's  agents  above  referred  to  was  au- 
thorized to  buy  property  One  had  authority  to  inspect,  and 
the  other  wad  a  local  agent  who  occasionally  assisted  in  buy- 
ing. 

Respecting  this  evidence  the  court  gave  the  following 
instruction:    "(7)  Relative  to  the  testimony  of  the  plaintiff 
— ^plaintiff's  explanation  of  his  letter  to  the  defendant  of 
May  30,  1894,  to  the  effect  that  this  was  a  request 
"C  of  one  Siemsen,  an  agent  of  the  defendant — you  are 

instructed  that,  even  though  the  evidence  shows  au- 
thority in  Siemsen  to  make  contracts  with  plaintiff  for  em- 
ployment, and  pay  therefor,  he  was  wholly  lacking  in  author- 
ity to  do  any  act  for  deception  of  his  principal.  He  was 
not  employed  by  his  principal  to  deceive  it  or  in  any  wise 
to  mislead  it,  and  this  the  law  conclusively  presumed  was  at 
the  time  known  by  plaintiff.  But  you  should  look  at  the  let- 
ter, and  determine  from  the  contents  of  the  letter,  and  the 
facts  and  circumstances  bearing  thereon,  to  determine 
whether  defendants  were  deceived  thereby;  and  if  you  find 
that  said  letter  was  written  at  the  request  of  defendant's 
agent,  and  was  written  by  plaintiff  in  consideration  of  fur- 
ther business,  and  if  you  find  from  the  evidence  that  defend- 
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ant,  when  they  had  business  in  this  locality,  failed  and  re- 
fused to  give  the  same  to  plaintiff,  then  he  may  recover  for 
the  service  waived  or  released  by  the  letter,  if  you  find  any 
were  released  by  said  letter."  Taken  together,  we  think  thesso 
instructions  were  erroneous,  as  applied  to  the  facts ; — some  of 
which  were  in  dispute,  and  some  of  which  the  jury  were  au- 
thorized to  find  in  accord  with  defendant's  contention.  It  is- 
raanifeet  that  a  controvery  arose  over  the  matter  of  double- 
commissions  as  soon  as  defendant's  agent  reported  the  f acts^ 
which  was  after  a  price  for  the  property  had  been  agreed  on. 
In  view  of  that  fact,  defendant  had  the  right  to  repudiate- 
the  purchase.  Indeed,  it  seems  that  it  held  back  and  would 
not  complete  it  until  plaintiff  wrote  the  letter  hitherto- 
quoted.  It  had  the  right  to  rely  on  that  letter,  and,  if  on  the- 
strength  of  it  the  purchase  was  completed,  plaintiff  is  not  en- 
titled to  recover  because  of  an  implied  contract  as  stated  in 
the  first  instruction.  It  was  informed  by  that  letter  that  he- 
(plaintiff)  would  not  charge  anything  if  he  received  a  com- 
mission from  Lutz,  and  therefore  would  make  no  charge 
against  it.  If  it  acted  on  the  strength  of  this  letter,  as  the- 
jury  may  have  found,  then  no  implied  contract  for  the  pay- 
ment of  a  commission  would  arise.  If  it  be  said  that 
7  the  letter  wa^  written  at  the  request  of  defendant's 

agent,  and  with  the  intent  to  deceive,  as  stated  in  the 
second  instruction  quoted,  it  was  nevertheless  binding  on 
plaintiff.  Whatever  knowledge  the  agent  may  have  received 
under  these  circumstances  would  not  be  imputed  to  defend- 
ant. But  it  does  not  appear,  that  the  agent  who  caused  the 
writing  of  the  letter  intended  to  deceive.  For  aught  that  ap- 
pears, ho  thought  plaintiff  was  in  good  faith  and  would  not 
claim  a  commission.  The  inference  to  be  derived  from  the 
evidence  is  that,  according  to  the  agent's  version,  plaintiff' 
was  not  to  claim  a  commission  for  the  sale  of  the  property 
because  of  his  (the  agent's)  implied,  if  not  express,  promise 
to  give  him  enough  other  business  to  repay  him  for  the  work 
done.    But,  however  this  may  be,  the  ultimate  question  here 
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is,  was  there  an  implied  contract  for  services,  with  knowl- 
edge that  plaintiff  was  acting  as  agent  for  the  seller,  as 
stated  in  the  instruction  first  referred  to,  in  view  of  the  letter 
that  was  received  by  defendant  before  it  consummated  the 
contract?     Under  the  instructions  given  by  the  court,  the 
jury  was  justified  in  finding  there  was  such  a  contract,  not- 
withstanding defendant  acted  on  the  strength  of  the  repre- 
sentations contained  in  the  letter.    It  may  be  that  plaintiff's 
promise  to  forego  a  commission  for  the  purchase  of  the  prop- 
erty was  in  consideration  of  the  agent^s  promise  to  give  him 
(plaintiff)  enough  other  business  to  repay  him,  and  that  the 
agent  did  not  do  as  he  agreed ;  but,  if  that  be  true,  it  has  no 
bearing  on  the  question  of  implied  contract.     Assume  that 
there  was  a  failure  of  consideration  for  the  statements  con- 
tained in  the  letter  to  the  effect  that  plaintiff  would  not  claim 
a  commission;  that  would  not  in  itself  establish  an  implied 
promise  to  pay  a  commission,  as  stated  in  the  instruction,  un- 
der the  facts  as  the  jury  might  have  found  them.    The  agent's 
promise  was  taken  in  lieu  of  commission,  and  was  a  satisfac- 
tion thereof.  The  remedy,  if  any,  is  on  this  promise,  and  not 
on  the  implied  contract  Merry  v.  Allen,  39  Iowa,  235 ;  Ilall 
V.  Smith,  15  Iowa,  584.  We  are  not  to  be  understood  as  assert- 
ing that  all  the  facts  above  recited  are  eiitablished.     Some  of 
them  are  in  dispi^te,  but  such  as  we  have  recited  might  have 
been  found ;  and,  if  they  had  been  found  as  indicated,  the  in- 
structions applied  thereto  would  have  mislead  the  jury,  and 
resulted  in  an  erroneous  conclusion.    If  the  agent  failed  to 
comply  with  his  agreement,  doubtless  a  remedy  therefor  may 
be  foamd.    With  that  question  we  have  no  present  concern. 
The  point  we  now  decide  is  that  the  instructions  given  were 
erroneous,  as  applied  to  facts  that  might  have  been  found 
by  the  jury.    The  letter  to  which  we  have  referred  may  not 
have  been  binding  on  plaintiff,  because  of  failure  of  consid- 
eration, but  the  question  is  broader  than  that.     It  is  this: 
Assume  it  was  not  binding  on  plaintiff  as  a  contract ;  what 
effect  did  it  have  on  defendant,  and  what  bearing  does  it  have- 
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scope  of  his  authority,  and  relating  to  matters  over  which 
his  authority  extends,  is  notice  to  his  principal.  But  it  ia 
contended  that  it  was  not  sufficient  in  this  case,  because  it 
was  not  acquired  by  the  agent  after  he  was  called  upon  to 
act  in  the  matter  by  the  principal.  This  position,  however,, 
is  not  well  taken.  At  the  very  time  this  information  was 
received  by  him  he  was  one  of  the  agents  looking  after  the 
entire  interest  of  all  the  plantiffs  in  the  property  in  ques- 
tion. Whatever  notice  he  had  at  the  time  was  full  and  con>- 
plete  notice  to  his  principals,  whether  he  was  called  upon  to 
act  thereon  or  not.  The  weight  of  authority  seems  now  to 
favor  the  rule  that  knowledge  acquired  before  the  agency 
exists  shall  be  imputed  to  the  principal,  and  it  will  be  pre- 
sumed that  the  agent  retains  the  knowledge  for  a  reasonable 
time.  Mechem,  Agency,  section  721,  and  cases  cited;  The 
Distiled  Spirits,  11  Wall.  367  (20  L.  Ed.  167)  ]\Vilson  v. 
Assvciaiion,  36  Minn.  112  (30  K  W.  Rep.  401,  1  ^\m.  St. 
Kep.  659)  ;  Yerger  v.  Barz,  56  Iowa,  77.  There  is  nothing 
in  this  case  tending  even  to  indicate  that  Mr.  Good  did  not 
at  all  times  have  the  matter  fully  in  mind.  We  are  of  oi>in- 
ion,  therefore,  that  the  appellants  had  knowledge  of  the 
mortgage  to  appellees,  and  that  their  lien  is  inferior  to  the 
mortgage.  The  action,  as  originally  begun,  was  in  law  to 
recover  rent  only.  An  amendment  was  filed  asking  a  writ 
of  injunction,  and  praying  for  such  other  equitable  relief 
as  might  seem  just  to  the  chancellor.  The  appellees  an- 
swered, setting  up  their  mortgage,  and  alleging  a  superior 
lien.  After  the  issues  were  joined,  they  moved  to  transft^r 
to  the  equity  docket,  which  was  done,  and  it  was  there  tried ; 
and  complaint  is  made  of  the  order  of  transfer. 
2  If  it  be  conceded  for  present  purposes  that  the  plain- 

tiffs might  pray  for  general  equitable  relief,  and, 
upon  the  defendants  pleading  superiority  of  lien,  and  mov- 
ing to  try  the  case  in  equity,  object  thereto,  they  are  in  no 
position  to  urge  such  claim  now.  If  the  action  was  still  in 
law  before  its  transfer  to  the  equity  calendar,  the  order  of 
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transfer  was  in  the  law  action,  and,  to  entitle  the  appellants 
to  a  review  of  the  ruling  thereon,  error  should  have  beeu 
assigned.  Powers  v.  O'Brien  County,  64  Iowa,  501;  Pat- 
terson V.  Jack,  59  Iowa,  632.     The  judgment  is  affirmed. 


L.  B.  MiLT.ER  V.  The  Consolidated  Patrons  and  Farm- 
ers Mutual  Insurance  Company,  Appellant 

Insurance:  implied  promise  to  pay  amount  beturned  bt  adjuster. 
The  charter  of  a  mutual  fire  Insurance  company  provided  that 

1  the  director  from  each  township  should  be  the  adjuster 
of     losses     in.    that     townshfp,     and     the     directors,     after 

2  an  investigation  of  the  facts  nad  efforts  to  settle  plaintiff's  loss, 
passed  a  motion  that  the  settlement  be  left  to  D.,  the  director 
from  plaintiff's  township.  D.  returned  the  amount  of  loss  on 
a  blank  furnished  by  the  company  and  recommended  payment. 
In  an  action  for  such  amount,  the  company  moved  for  a  verdict 
on  the  ground  that  no  agreement  to  pay  was  established,  and 
refused  to  introduce  evidence.  Held,  that  the  a«rection  of  a 
verdict  for  plaintiff  was  proper,  since  the  evidence  was  sufB- 
cient  to  show  an  implied  promise  to  pay  the  amount  returned 
by  the  adjuster. 

Adjusters:  Limitation  of  general  power.  Where  the  charter  of  a 
mutual  Are  insurance  company  provided  that  the  director  In 
each  township  should  adjust  the  losses  in  that  township,  the 

1  fact  that  the  adjuster's  report  was  made  on  a  blank  furnished 

2  by  the  company,  which  merely  recommended  payment  of  a  cer- 
tain amount,  which  the  insured  agreed  to  and  that  the  charter 
declared  that  the  adjuster  should  be  guided  by  such  regulations 
as  the  company  and  its  directors  should  establish,  was  not  suffi- 
cient to  show  a  limitation  on  the  general  powers  of  the  adjuster 
to  bind  the  company  to  pay  the  amount  agreed  on  by  him  and 
the  insured 

Authority  to  bind  insured  by  agreement  as  to  amount  or  loss: 
Evidence.  Where,  after  futile  efforts  had  been  made  by  a 
muual  fire  insurance  company  to  settle  plaintiff's  loss,  tho 
8  directors  passed  a  motion,  that  the  settlement  be  left  to  D.,  the 
company's  director  from  plaintiff's  township,  D.  had  power  to 
bind  the  company  by  an  agreement  as  to  the  amount  of  loss 
sustained. 
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Appeal  from  Buchanan  District  Cowrt, — ^Hon.  F.  C.  Platt, 

Judge. 

Thubsday,  Januaby  31,  1901. 

Plaintiff  held  a  policy  of  insurance  in  defendant 
company  on  certain  buildings,  together  with  personal  prop- 
erty. He  suffered  a  loos  by  fire  and  bdings  this  action  to 
recover  the  amount  thereof.  After  plaintiff's  evidence  was 
all  in,  defendant  asked  and  was  refused  a  verdict  in  ita 
favor.  Upon  defendant  then  declining  to  introduce  any 
testimony,  the  court  instructed  the  jury  to  return  a  verdict 
in  plaintiff's  favor  for  $2,508,  which  was  accordingly  done. 
From  a  judgment  rendered  on  such  verdict,  defendant  ap- 
peals.— Affirmed, 

E,  E.  Hasner  for  appellant. 

Lake  &  Harmon  and  /.  E,  Jewel  for  appellee. 

WATER:NrAN,  J. — A  number  of  defenses  ^re  set  up  in 
the  answer,  which  are  not  touched  upon  in  argument  by  ap- 
pellant, who  insists  that  this  action  is  not  upon  the  policy, 
but  upon  an  agreement  of  settlement,  and  that  no  such  agree- 
ment is  established  by  the  testimony.  We  should  not  be  in- 
clined to  give  the  cas^  this  construction,  but,  as  both  parties 
argue  the  case  on  this  theory,  we  shall  follow  them  in  our 
discussion  of  the  questions  presented.  Defendant,  as  its 
name  indicates,  is  a  mutual  company,  and  is  conducted  on 
the  assessment  plan.  It  issues  policies  only  to  its  members. 
Its  articles  of  incorporation  and  by-laws,  to  some  of  which 
we  shall  have  to  give  our  attention  later  on,  were  indorsed, 
as  was  its  custom,  on  the  policy.  The  facts  which  we  have 
to  consider  may  be  briefly  stated :  Plaintiff's  loss  occurred 
October  19,  1897.  Notice  of  such  loss  was  given  the  secre- 
tary of  defendant  oom.pany  on  the  day  following,  and,  on 
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the  same  day  such  notice  was  given,  the  secretary,  with  an 
adjuster  came  to  plaintiff's  place  to  investigate  the  loss.  They 
invoiced  the  personal  property  destroyed,  and  took  dimen- 
sions of  buildings.  Nothing,  however,  was  afterwards  done 
in  the  way  of  paying  the  loss,  although  plaintiff  called  more 
than  once  about  it  at  the  company's  oflSce.  It  seems  the  di- 
rectors were  not  willing  to  allow  as  much  as  plaintiff 
1  claimed.    With  matters  in  this  situation,  on  January 

3,  1898,  the  following  proceedings  were  had  at  a 
meeting  of  the  directors:  "Loss  of  L.  B.  Miller  was  pre- 
sented to  the  board  for  action  by  Mr.  Diehl.  Motion  was 
that  the  matter  of  settlement  be  left  in  the  hands  of  John 
A.  Diehl  to  settle.  Motion  carried."  Under  the  articles  of 
incorporation  the  director  named  in  each  township  was  the 
adjuster  in  such  district,  and  John  A.  Diehl  was  the  director 
in  the  township  v/here  the  loss  occurred.  On  January  G, 
1898,  Diehl  made  the  following  report  to  the  company: 
"To  the  Consolidated  Patrons'  and  Farmers'  Mutual  Insur- 
ance Company  of  Buchanan  County,  Iowa:  The  under- 
signed, adjuster  for  Washington  township,  in  said  county, 
begs  leave  to  report  the  loss  of  L.  B.  Miller,  of  said  town- 
ship, and  after  careful  examination  of  all  the  facts  coming 
under  our  notice  find  his  loss  to  be  $2,508,  destroyed  by 
fire  on  the  19th  day  of  October,  1897,  and  recommend  the 
same  to  be  paid.  Our  fees  for  service  are  $1.50.  Respect- 
fully submitted,  John  A.  Diehl,  Adjuster.  Dater  this  6th 
day  of  January,  1898."  The  amount  was  assented  to  by 
plaintiff.  This  report  is  upon  a  printed  blank  furnished 
by  the  company,  the  only  writing  therein  being  the  name 
of  the  township,  the  name  of  the  assured,  the  amount  of  the 
loss,  the  dates  and  signatures.  The  company,  however,  re- 
fused to  allow  the  aimount  named.  At  one  time  they  offered 
plaintiff  the  sum  of  $2,100,  which  he  refused.  On  May  0^ 
1898,  this  action  was  brought  These  are  the  facts,  but  be- 
fore taking  up  for  consideration  the  conclusions  of  law  to  be 
drawn  therefrom,  it  may  be  well  to  inquire  as  to  the  general 
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power  of  an  adjuster  with  relation  to  binding  the  companv 
l>v  his  allowance  of  a  loss.  The  reasoning  of  the  parties  will 
be  better  understood  if  this  general  principle  of  law  is  first 
settled.  In  Buthven  v.  Insurance  Co,,  102  Iowa,  550,  where 
the  authority  of  an  adjuster  to  bind  his  company  was  in 
question,  Robinson,  J.,  speaking  for  the  court,  said:  "If 
he  investigates  a  loss,  and  agrees  with  the  assured  as  to  its 
amount,  the  rights  of  the  parties  are  thereby  determined, 
*  ^  *  To  adjust  an  unliquidated  claim  is  to  determine 
Avhat  is  due;  to  settle;  to  ascertain.  *  *  *  Or,  as  defined 
in  Webster's  IHctionary,  it  is  to  settle,  or  bring  to  a  satisr 
factory  state,  so  that  parties  are  agreed  in  the  result.  *  *  * 
The  definitions  thus  given  are  applicable  to  losses  under  pol- 
icies of  insurance.  When  they  are  adjusted,  they  are  ascer- 
tained or  determined."  In  Stache  v.  Insurance  Co.,  49 
Wis.,  89  (5  N.  W,  Rep.,  36),  there  was  a  promise  by  an 
adjuster  that  the  amount  fixed  by  him  would  be  paid,  and 
it  was  held  that  this  amounted  to  an  agreement  by  the  com- 
pany. When  Diehl,  therefore,  adjusted  and  determined  the 
amount  of  this  loss,  if  he  was  an  ordinary  adjuster,  it  raised 
an  implied  promise  on  the  part  of  the  company  to 
2  '  pay  it.  But  it  is  said  that  Diehl's  powers  were  lim- 
ited; that  section  8  of  defendant's  articles  provides 
that  he  is  to  adjust  losses,  "being  guided  in  so  doing  by  such 
rules  and  regulations  as  the  company  and  the  board  of  di- 
rectors may  establish."  In  itself  this  clause  is  no  more  of 
a  restraint  on  the  powers  of  the  adjuster  than  exists  under 
general  principles  of  law  as  to  every  such  officer.  All  agents 
are  subject  in  their  autliority  to  such  rules  or  restrictions 
as  the  principal  may  prescribe.  But  it  is  thought  the  form 
of  the  blank  report  furnished  by  the  company,  which  we 
have  heretofore  set  out,  shows  that  the  adjuster  had  only  ft 
right  to  report  and  recommend,  and  not  to  settle.  That  he 
was  to  report  and  recommend  on  these  blanks  is  manifest, 
but  that  fact  is  not  inconsistent  with  his  right  to  fix  the 
amount  of  the  loss.    It  is  not  claimed  on  plaintiff's  part  that 
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the  adjuster  had  any  right,  or,  indeed,  the  ability,  to  pay 
the  loss.  He  could  only  recommend  its  payment;  but  his 
report  might  well  be  also  a  statement  of  a  settlement  with 
the  assured. 

We  have  so  far  considered  the  case  without  reference 
to  the  special  authority  given  the  adjuster  by  the  adoption 
of  the  motion  on  January  3,  1898,  in  which  the  matter  of 
settlement  was  left  with  Diehl.  Defendant's  claim  as  to 
this  matter  is  that  Diehl's  term  of  oflSoe  was  about  to  expire, 
and,  as  he  was  familiar  with  the  case,  this  motion  was 
adopted  so  that  the  matter  might  remain  in  his  charge.  It 
is  true  that  a  successor  to  Diehl  had  been  elected,  who  had 
not  yet  gone  into  office;  and  there  is  some  ground  for  de- 
fendant's claim  that  one  purpose  of  the  motion  was 
•3  to  leave  the  matter  in     Diehl's     hands.     But  what 

matter  was  so  left?  Not  the  mere  investigation  of 
the.  facts  of  the  loss.  That  had  already  been  made.  Plain- 
tiff claimed  his  loes  amounted  to  $2,590.  His  policy  was 
for  $3,800.  Up  to  the  time  of  the  adoption  of  this  motion 
the  parties  had  been  negotiating,  but  had  failed  to  agree. 
The  motion  was  then  adopted  leaving  the  matter  of  the  set- 
tlement of  the  loss  with  the  adjuster.  Settlement  means  a 
determination  by  agreement.  This  was  had  between  the 
adjuster  and  plaintiff,  and  we  are  unable  to  see  why  it  is 
not  binding  on  defendant.  That  it  was  regarded  as  bind- 
ing by  the  secretary  is  evidenced  by  the  fact  that  he  issued 
a  circular  to  the  members  of  the  company  after  the  adjuster's 
report,  in  which,  among  other  losses,  he  set  out  that  of  plain- 
tiff as  $2,508,  and  announced  an  assessment  of  3^  mills  for 
the  purpose  of  paying  such  losses.  The  evidence  introduced 
by  plaintiff  made  his  case.  As  it  was  uncontradicted,  we 
think  the  court  was  warranted  in  directing  a  verdict  in  his 
favor. — Afvibmjsd. 
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J.  G.  Baedsley,  Appellant,  v.  German-American  Lank 
etl  al.j  Appellees. 

Mortgage  Loan  by  Bank:  acknowledgment  by  cashier:  Part  of  Pro- 
ceeds applied  on  debt  due  cashier.  Where  the  oashier  of  a 
bank  took  the  acknowledgment  to  a  mortgage  made  by  his 
debtor  to  the  bank,  the  fact  that  part  of  the  proceeds  went  to- 
I>ay  off  the  cashier's  debt  did  not  give  him  such  an  interest 
therein  as  to  invalidate  his  certificate  of  acknowledgment,  since 
the  bank  had  the  sole  interest  in  the  loan. 

Appeal  from  Council  Bluffs  Superior  Court. — IIon.  E.  E» 
Aylesworth,  Judge. 

Thursday,  January  31,  1901. 

Suit  in  equity  to  cancel  and  set  aside  a  mortgage.  De- 
fendants filed  an  answer  and  a  cross  petition  asking  the  fore- 
closure of  the  mortgage.  There  was  a  trial  to  the  court,  re- 
sulting in  a  decree  dismissing  plaintiff's  petition  and  fore- 
closing the  mortgage.     Plaintiff  appeals. — Affirmed. 

John  P.  Organ,  H.  L.  Robertson  and  17.  H.  EiUpach 
for  appellant. 

Harl  &  McCahe  and  Stone  &  Tinley  for  appellees. 

Deemer,  J. — May  30,  1898,  Henry  Bruhn  and  wife 
executed  the  mortgage  in  controversy  to  the  defendant  bank. 
It  was  acknowledged  before  one  James  A.  Hunter,  who,  it 
is  claimed,  was  interested  in  the  mortgage.  Bruhn  conveyed 
the  land  to  plaintiff,  subject  to  another  mortgage,  and  it  is 
contended  that  plaintiff  had  no  notice,  either  actual  or  con- 
structive, of  the  mortgage  executed  to  the  bank.  The  case 
turns  on  the  validity  of  the  acknowledgement  of  the  Bruhn 
mortgage.    Plaintiff  contends  that  the  bank  was,  at  the  time 
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cf  the  execution  of  the  instrument,  a  co-partnership,  com- 
posed of  C.  R.  Hannan  and  James  Hunter;  that  Hunter, 
in  addition  to  being  a  partner,  was  cashier  of  the  bank;, 
that  at  the  time  he  took  the  mortgage  he  was  in  fact  the 
owner  of  the  land;  and  that,  in  any  event,  he  had  direct 
interest  in  the  bank  mortgage  to  the  extent  of  $300.  Each 
and  all  of  these  matters,  except  that  Hunter  was  cashier  of 
the  bank,  ar^  denied  by  the  defendants.  The  law  relating 
to  the  subject  is  well  settled  and  generally  understood.  One 
having  an  interest,  direct  or  contingent,  in  a  conveyance  or 
its  subject  matter,  cannot  take  and  certify  an  acknowledge- 
ment thereof,  and  the  record  of  an  instrument  so  acknowl- 
edged does  not  impart  notice  to  third  persons  of  the  mort- 
gagee's interest  thereunder.  As  between  the  parties,  how- 
ever, the  mortgage  is  valid  and  enforceable.  Wilson  v. 
Truer,  20  Iowa,  231 ;  Smith  v.  Clark,  100  Iowa,  605 ;  Bank 
V,  Radtke,  87  Iowa,  365.  The  mere  fact  that  one  is  an 
officer  of  a  corporation  or  an  agent  of  a  co-partnership  does 
not  disqualify  him  from  taking  the  acknowledgement  of 
an  instrument  made  to  his  principal.  It  is  only  when  he  ha^ 
an  interest  in  the  subject-matter  of  the  contract  or  the  con- 
tract itself  that  he  is  disqualified.  This  interest  need  not  ap- 
pear on  the  face  of  the  instrument;  for  a  cestui  qui  trust, 
although  not  named  or  disclosed  in  the  instrument  itself,, 
cannot  take  the  acknowledgement  thereof. 

Let  us  now  look  to  the  facts  disclosed  by  the  record, 
aided  by  an  examination  of  a  transcript  that  has  come  to 
us  under  the  rule.  While  Hunter  at  one  time  had  an  in- 
terest in  the  profits  of  a  co-partnership  doing  business  under 
the  name  of  the  "German-American  Bank,^'  yet  it  clearly 
appears  that  at  the  time  the  mortgage  in  controversy  was  exe- 
cuted he  had  no  such  interest.  At  that  time  he  had  the- 
title  of  cashier,  and  was  receiving  a  fixed  salary,  hat  in  no 
wise  depended  on  the  profits  of  the  business.  He  was 
nothing  more  than  an  employe,  and  as  such  was  not  inhbib- 
ited  from  taking  acknowledgments  of  instruments  running: 
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to  the  bank.  Was  he  directly  or  indirectly  interested  in  the 
loan  ?  It  appears  that  a  man  by  the  name  of  Dunn  owned 
the  land  prior  to  May  30,  1898.  It  was  then  incumbered 
by  mortgage  in  the  sum  of  $1,400.  Hunter  agreed  to  buy 
the  knd  for  the  sum  of  $2,100,  and  drew  a  draft  on  the 
German-iimerican  Bank  for  $700,  with  which  to  make  the 
cash  payment;  he  having  agreed  to  assume  the  $1,400  mort- 
.gage  as  part  consideration  for  the  land.  Thq  name  of  the 
grantee  was  either  left  blank  or  the  deed  was  apparently 
executed  to  Bruhn,  the  evidence  leaving  this  matter  in  con- 
siderable doubt.  But,  however  this  may  be,  Hunter  on  the 
same  day,  immediately  resold  the  land  to  Bruhn,  who  agreed 
to  pay  therefor  the  sum  of  $2,400.  As  he  (Bruhn)  had 
no  money  with  which  to  make  the  payment,  and  was  already 
indebted  to  the  German- American  Bank  in  a  small  sum,— the 
bank  holding  a  note  for  $800  as  collateral  security  for  this 
loan, — Hunter  proposed  that  he  execute  notes  for  $1,038  to 
cover  the  purchase  price  of  the  lands  and  the  small  indebted- 
ness mentioned  to  the  German-American  Bank,  and  to  se- 
cure the  same  by  mortgage  on  the  real  estate,  .  and 
deposit  the  $800  collateral  note.  This  was  acceded  to 
and  the  notes  and  mortgage  in  controversy  were 
•executed  and  delivered  to  Hunter  as  cashier  of 
the  bank,  he  (Hunter)  taking  the  acknowledgement 
thereof.  When  the  notes  were  delivered  to  the  bank, 
Hunter  satisfied  the  draft  that  had  previously  drawn  for 
the  $700,  and  gave  himself  credit  for  the  $300  made  in 
the  transaction.  This  profit  he  has  since  withdrawn.  He 
-says,  and  there  is  nothing  to  dispute  it,  that  the  land  deal  was 
entirely  outside  of  the  business  of  the  bank,  that  his  em- 
l)loyer  had  no  knowledge  thereof,  and  that  he  loaned  the 
money  represented  by  the  notes  to  Brulm  as  an  agent  of  the 
bank,  to  enable  him  (Bruhn)  to  pay  for  the  land.  Do  these 
facts  disclose  such  an  interest  in  the  notes  and  mortgage  as 
Tenders  Hunter  incompetent  to  take  the  acknowledgment? 
If,  as  an  agent  of  the  bank,  he  simply  loaned  Bruhn  $1,038, 
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ami  took  a  mortgage  to  secure  the  same,  he  would  not  be 
inc(4n|>etent  to  take  the  acknowledgment.  Does  the  fact 
that  he  was  ultimately  to  obtain  the  money  represented 
tliereby  to  extinguish  a  draft  theretofore  drawn  by  him,  and 
«is  profits  in  the  transaction,  change  the  rule.^  We  think 
not.  While  he  was  no  doubt  interested  in  receiving  enough 
money  from  Bruhn  to  make  up  the  agreed  purchase  price, 
it  made  no  difference  to  him  where  the  money  was  obtained 
with- which  to  meet  that  agreement  He  had  no  interest  in 
the  mortgage  except  that  it  was  the  means  whereby  Bruhn 
was  to  get  his  money  with  which  to  pay  him  for  the  land. 
Had  Bruhn  executed  the  mortgage  to  some  other  bank,  Hun- 
tor  could  have  taken  the  acknowledgment,  for  the  reason  that 
llie  mortgage  became  effective  at  a  time  when  Hunter  did 
not  own  the  land,  and  had  no  interest  in  the  proceeds  de- 
rived therefrom,  except  as  these  proceeds  were  turned  over 
to  him  by  Bruhn.  Treating  Hunter,  then,  as  the  purchaser 
of  tlie  land  from  Dimn,  and  as  Bruhn's  grantor,  as  he  no 
doubt  was,  he  had  such  interest  in  a  loan  made  by  Bruhn 
from  some  third  party  as  would  inhibit  him  from  taking 
the  acknowledgment  to  a  mortgage  made  to  such  third  party, 
iris  interest  was  in  receiving  $1,000  from  Bruhn  in  pay- 
ment for  the  landc  How  he  received  it  was  an  entirely  im- 
material matter,  so  far  as  his  relation  to  Bruhn  as  grantor 
was  concerned.  The  ultimate  question  here  is  this :  May 
the  grantor  of  a  mortgagor  of  land,  who  executes  a  mortgage 
to  the  grantor's  principal,  take  the  acknowledgment  of  the 
mortgage?  We  think  he  may.  He  has  no  direct  interest 
in  the  mortgage,  and  no  interest  in  the  subject-matter,  ex- 
cept, perhaps,  as  a  vendor.  He  has  no  right  in  or  to  the 
proceeds  of  the  mortgage,  except  as  the  mortgagor  may  give 
him  that  right  by  voluntarily  turning  over  the  proceeds.  It 
certainly  will  not  do  to  hold  that  an  agent  or  cashier  of  a 
bank,  who  holds  a  claim  against  a  third  person,  cannot  take 
tlie  acknowledgment  of  an  instrument  made  to  secure  a  loan 
of  money  borrowed  from  the  principal  with  which  to  pay 
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the  agent's  or  cashier's  claim.  The  bank  had  the  sole  and 
entire  interest  in  the  loan,  and  the  disposition  of  the  pro- 
ceeds cannot  affect  that  interest  In  the  case  at  bar  the  bank 
loaned  the  entire  amount  represented  by  the  notes.  Tnie^ 
part  of  that  amount  went  to  extinguish  a  claind  held  by  it 
against  the  notary  who  took  the  acknowledgment,  and  the 
remainder  to  that  same  notary  as  his  profit  in  a  land  trans- 
action, but,  so  far  as  the  bank  was  concerned,  it  had  the  sole 
and  entire  interest  in  the  loan  made  to  Bruhn.  The  decree- 
of  the  superior  court  is  correct,  and  it  is  affirmed* 


B.  Millard  v.  City  of  Webster  City,  Iowa,  Appellant* 

Cities:  damage  by  cutting  ungraded  street:  Trespass  or  direct 
encroachment  not  essential:     A  city  is  liable  for  injuries  to 

1  abutting  property  resulting  from  cutting  down  a  street  on. 
which  no  grade  has  been  previously  established,  as  required 

6  by  statute,  though  there  has  been  no  trespass  or  direct  encroach- 
ment  on  the  property. 

Estoppel  to  deny  that  work  was  done  by  authority.  Where  excava- 
tions in  the  principal  streets  of  a  city  are  made  under  the 
&  direction  of  the  street  commissioner  and  his  foreman,  in  accord- 
ance with  a  survey  and  plat  made  by  the  city  engineer*  the  city- 
is  estopped  from  claiming  that  the  work  was  not  done  by  it& 
authority,  and  that  it  is  not  the  party  responsible  for  injuries 
to  abutting  property. 

Evidence:  refusal  to  exclude:  Harmless  error.  No  prejudice 
results  from  a  refusal  to  strike  out  answers  requiring  simple 

2  computations  to  make  them  definite  answers  to  questions  as  to 
the  value  of  abutting  property  immediately  before  and  aftei 
injury  thereto  resulting  from  a  street  improvement. 

Injuries  to  tfj:es:  Cross-examination.  Where  it  was  not  known 
that  trees  on  abutting  property  had  been  injured  by  cutting^ 
down  a  street,  and  that  some  of  them  would  die  by  reason 

3  thereof,  it  was  not  error  to  permit  defendant's  witnessess  on  the 
question  of  value  to  be  crossexamined  as  to  the  infiuence  the 
loss  of  the  trees  would  have  on  the  value  of  the  property. 
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.Harmtjtss  questions.    Questions  asked  for  the  purpose  of  showing 
that  an  abutting  lot  owner  had  suffered  special  damages  from 

4  a  Etreet  improvement  because  of  his  age  are  not  prejudicial, 
where  the  answers  are  not  responsive,  or  deny  the  special 
injury  sought  to  be  shown,  and  no  motion  to  strike  out  is 
made. 

'Order  of  testimony:    Discretion,    The  court  may,  in  its  discretion, 

5  require  the  difference  and  similarity  to  be  shown  before  receiv- 
ing proof  of  the  value  of  other  property  for  the  purpose  of 
showing  the  value  of  abutting  property  injured  by  a  street 
improvement 

-Appeal  from  Hamilton  District  Court. — Hon.  B.  P.  Bird- 
ball,  Judge. 

Thursday,  January  31,  1901. 

The  plaintiff  is  owner  of  2^  lots  in  Webster  City,  abut- 
ting on  Funk  street  132  feet  and  on  Division  street  125  feet 
During  the  summer  of  1897  these  streets  were  excavated  to 
a  depth  of  from  2  to  3  feet  along  the  lots,  though  no  grade 
had  been  established,  nor  resolution  adopted  by  the  city 
council  so  ordering ;  and  this  is  an  action  for  damages  occas- 
ioned ^thereby.  Judgment  was  entered!  against  defendant, 
.and  it  appeals. — Afjirmed, 

J.  77.  Richards  and  Wesley  Martin  for  appellant 
D,  C.  Chase  for  appellee. 

Ladd,  J. — The  facts  in  this  case  are  similar  to  those  in 
Ulchardson  v.  Webster  City,  111  Iowa,  427,  and  what  was 
there  said  disposes  of  the  appellant's  contention  that  because 
•of  no  tresspass  or  direct  encroachment  on  plaintiff's  property 
abutting  the  streets  excavated,  even  though  this  were  done 
without  resolution  or  ordinance  of  the  city,  recovery 
1  may  not  be  had.     While  the  fee  to  the  street  is  in  the 

city,  the  manner  of  improving  it  is  prescribed  by  stat- 
utes which  are  too  explicit  to  be  misunderstood.  If  these  are 
wholly  disregarded  and  a  street  cut  down,  to  the  injury  of  an 
abutting  lot  owner,  the  city  is  not  in  a  situation  to  complain. 
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if  compelled  to  recoUp  in  damages.  The  rule  is  just  and 
should  be  adhered  to. 

II.  .Certain  witnesses  testified  to  the  value  of  the  prop- 
erty before  tlie  excavations  in  the  street,  and,  when  asked  its 
market  value  immediately  thereafter,  one  answered,  "Proba« 
bly  a  reduction  of  25  or  30  per  cent," ;  another^  ^*^I  should 
think  it  would  depreciate  at  least  one-tliird";  and  still  an- 
other, ''I  would  say  $500  or  $600  less."  The  motions  to 
strike  because  mere  opinions  as  to  the  amount  of  damages 
w^re  overruled.  It  is  well  settled  that  inquiry  should  be  di- 
rected, as  was  done  in  this  case,  to  values  immediately  before 
and  after  the  injury,  thereby  avoiding  a  mere  estimate  of  the 

extent  of  the  darbages.    Richardson  v,  Webster  City, 

2  ^upra.  But  eaeli  witness  had  mentione<l  tlie  previou<j 
value,  and  that  after  tho  excavations,  though  not  spe- 
cifically stated,  was  mere  matter  of  computation.  While  the 
witnesses  might  well  have  been  require<l  to  make  direct  an- 
swers, it  cannot  be  said,  in  tho  light  of  the  record,  that  any 
prejudice  resulted  from  retaining  the  answers  given,  requir- 
ing very  simple  computations  to  make  tliem  definite. 

III.  There  wafi  no  error  in  pennitting  inquiry  in  tlie 
cross-examination  of  defendant's  witnesses  as  to  the  influence 
the  loss  of  or  injury  to  the  trees  might  have  on  the  value  of 

the  premises.     Several  witness  testified  that  the  trets 

3  within  and  outside  the  lots  had  been  damaged  by  the 
excavations,  and  that  some  of  them,  as  a  result,  wouhl 

probably  die.  Tho  same  may  be  said  of  inquiries  directed 
to  the  neccvssity  and  cost  of  terracing.  These  were  matters 
which  had  not  been  taken  into  consideration  in  estimating 
values,  and'  were  strictly  within  the  bounds  of  legitimate 
cross-examination. 

IV.  One  Sterling,  having  testified  that  a  flight  of  three 
or  four  steps,  made  necessary  to  reach  the  premises,  wouhl 
not  impair  its  value,  was  asked  on  cross  examination,  "If 
you  were  83  years  old,  would  it  make  any  difference  ?''  and 
answered,  '*It  would  not."     Under  similar  circumstances^ 
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AlJller,  after  stating  that  one  or  two  steps  would  be  an  advan- 
tage, was  asked,  "Wouldn't  it  be  if  you  w^ere  83  years  old  f ' 
and  answered,  "I  don't  know  just  what  the  condition 

4  is.''  The  subsequent  questions  made  no  reference  to 
the  matter  of  age,  and,  if  the  witnesses'  answers  re- 
ferred thereto,  they  were  not  responsive;  and,  if. improper, 
defendant's  remedy  was  in  a  motion  to  strike.  The  fault 
of  the  questions  set  out  is  in  directing  attention  to  the  partic- 
ular use  of  the  premises  by  plaintiff,  who  was  of  the  age* 
stated,  as  affected  by  the  change.  This  was  not  material. 
The  vital  question  was  not  the  extent  of  the  injury  to  him 
because  of  his  great  age,  but  depreciation  in  the  market  v:ilue 
of  his  property.  See  In  re  Furman  St,,  17  Wend.  649; 
Low^  V.  City  of  Omaha,  33  Neo.  587  (50  N.  W.  Eep.  760). 
The  one  answer  denied  special  injury  and  the  other  had  no 
bearing  thereon.     We  think  no  prejudice  could  have  resulted. 

V.  On  cross-examination,  Heslop,  who  had  testified  to 
the  value  of  the  premises  in  controversy,   and  to  having 
bought  lots  the  same  year,  was  asked,  "What  difference,  if 
any,  in  the  sale  of  your  lots  and  the  Millard  lots,  with  refer- 
ence to  the  location  from  the  central  part  of  Webster 

5  City?"  On  objection  being  sustained,  defendant  of- 
fered to  show  the  difference  between  tlie  respective 

lots,  but  the  ruling  was  adhered  to.  The  objection  was 
rightly  sustained,  for  two  reasons:  (1)  The  question  is  un- 
intelligible; and  (2)  the  court  might,  in  its  discretion,  re- 
quire the  differences  and  similarities  to  be  shown  before  re- 
ceiving proof  of  the  amount  paid  for  other  lots.  S3e  Town 
of  Cherokee  v.  Sioux  City  £  S,  F.  Town  Lot  £  Land  Co.,. 
52  Iowa,  279. 

VI.  The  court  assumed  in  the  second  instruction  that 
the  excavations  in  Division  and  Funk  streets  were  made  at 
the  instance  of  the  city.  The  work  of  making  these  began  in 
July,  1897,  and  continued  up  to  September  of  the  same  year- 
As  it  was  carried  on  by  the  street  commissioner  and  his  fore- 
man in  two  of  the  main  thoroughfares  of  the  city,  the  counciV 
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Timst  have  known  what  all  others  knew,  and  consented,  at 
least  by  acquiescence,  to  what  was  done.     Besides,  the  exca- 
vations were  in  accordance  with  a  survey  and  plat  made  and 
stakes  set  by  an  engineer  employed  by  the  city  for 
6  that  particular  purpose.     Having  caused  everything 

to  be  done  preparatory  for  the  work,  and  acquiesced 
in  that,  it  is  not  in  a  situation  to  say  this  was  not  done  by  its 
authority.     The  improvement  is  a  municipal  duty,  and  not 
that  of  the  street  commissioner,  save  as  directed  by  the  coun- 
•cil.     Sections  651-66C,  Code.     The  city  had  the  power  to  di- 
rect these  excavations  to  be  made.     The  wrong  consisted  in 
executing  that  power  in  a  manner  prohibited  by  law.     Do- 
ing so  was  not  ultra  vires;  else,  a  city  might  never  be  held 
for  the  negligent  or  tortious  acts  of  its  servants  or  agents. 
Hunt  V,  City  of  Boonville,  65  Mo.  620.    See  note  to  Goddard 
■V.  Inhabitants  of  Ilarpswell,  84  Me.  499     (24     Atl.  Rep. 
958,  30  Am.  St,  Kep.  406).    The  commissioner  acted  under 
tlie  authority  of  the  city,  and  not  by  virtue  of  that  conferred 
-on  him  by  the  law  alone.     The  liability  of  the  city  under 
such  circumstances  is  too  well  settled  to  call  for  discussion. 
— Affirmed. 


^  486  Fred  Caiiow^  Jr.,  v.  The  Chicago,  Kock  Island  &  Pa- 

cific Railway  Company,  Appellant. 

Injuries  to  Servant:      expebt  testimony.    Where  one  employed  as 

1  a  helper  in  defendant's  shops,  together  with  another,  was  mov- 

2  ing  a  locomotive  tender  by  means  of  pinch  bars,  and,  on  plain- 

3  tiff's  companion  withdrawing  his  bar  from  under  a  wheel  of 
the  tender  it  started  backward  and  ran  over  plaintiff.  In  an 
action  for  the  injuries,  the  question  whether  two  men  were 
sufDcient  to  move  the  tender  with  safety  was  not  a  subject  for 
expert  testimony,  and  the  admission  of  such  testimony  was 
prejudicial  error. 

^CoNuiTiox  OP  TOOLS  KEPT  BY  defexdaxt:     Evidencc    Where  plain- 
tiff, together  with  another,  was  moving  a  locomotive  tender 
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by  means  of  pinch  bars,  and,  on  plaintiff's  companion  with- 

4  drawing  his  bar  from  under  a  wheel  of  the  tender,  plaintiff 
attempted  to  hold  the  tender  by  means  of  his  bar,  but  it  started 
back  and  ran  over  him,  in  an  action  for  the  injuries,  it  was 
permissible  for  plaintiff  to  show  the  general  condition  of  the 
bars  kept  at  the  shoj?  at  that  time;  plaintiff  having  oecn  oraered 
to  select  a  bar  from  among  a  number. 

AMuming  Risk  of  Employment:  instructions.  In  an  action 
for  the  injuries,  it  was  contended  defendant  was  negligent  in 

1  not  furnishing  pinch  bars  and  a  sufficient  number  of  persons  to 
move  the  tender,  and  the  court  charged  that  it  was  the  duty 

6  of  plaintiff  to  exercise  care  to  acquaint  himself  with  the  work, 
and  the  appliances,  grounds,  and  tracks  whereon  he  was  re- 
qpired  to  work,  aW  £hat  it  was  proper  to  consider  the  length 
of  time  he  had  been  in  defendant's  employ,  and  his  intelligence 
and  experience.  Held,  that  the  charge  was  not  errout^ous,  as 
applying' to  properly  constructed  grounds,  etc.;  there  being  no 
claim  of  negligence,  except  as  to  that  to  which  the  testimony 
might  apply. 

Stating  Issues:  harmless  error.  Where  four  charges  of  negligence 
were  alleged  in  the  petition,  but  two  were  eliminated  from  the 
case,  that  the  court,  in  stating  the  issues  to  the  jury,  included 

5  the  four  charges  of  negligence,  was  not  prejudicial  error,  the 
jury  being  subsequently  instructed  that  the  only  charges  to  be 
considered  were  those  which  had  not  been  eliminated. 

Appeal  from  Guthie  District  Court, — Hon.  J.  H.  Apple- 
gate^  Judge. 

Thursday,  January  31  1901. 

Action  to  recover  damages  for  personal  injuries  sus- 
tained while  in  the  defendant's  employment,  caused  by  cer- 
tain alleged  acts  of  negligence  on  the  part  of  defendant,  and 
without  fault  or  negligence  on  the  part  of  the  plaintiff.  The 
-defendant  answered,  denying  generally,  and  verdict  and  judg- 
ment for  $7,085  were  rendered  in  favor  of  the  plaintiff.  De- 
fendant appeals. — Reversed, 

Carroll  Wright,  John  W.  Foster  and  Robert  Mather  for 
appellant 

F.  0,  HinJcson  and  Carr  &  Parlcer,  for  appellee. 
Vol  113  Ta— 15 
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GiVEN^  C.  J. — I.  A  consideration  of  the  questions  pre- 
sen  ted'  requires  that  we  notice  the  material  facts  as  shown  by 
the  evidence.  There  is  but  little  conflict  in  the  evidence  as 
to  material  facts,  and  they  are  substantially  as  follows:  In 
November,  1897,  the  plaintiff,  then  about  22  years  of  age, 
was  employed  by  the  defendant  as  a  ^Tielper'*  at  its  shops  in 
Valley  Junction ;  his  work  being  to  do  whatever  he  was  di- 
rected to  do.  In  1894  he  had  worked  as  a  helper  in  the  de- 
fendant's shops  at  Stuart,  his  duties  being  mostly  in  running 
a  drilling  press  and  in  the  tool  room.  Just  previous  to  his 
employment  at  Valley  Junction  he  had  worked  on  a  gravel 
train  on  another  road  for  about  three  weeks.  Nothing  was 
said  at  the  time  of  his  employment  as  to  his  experience  as  a 
helper.  Defendant  had  at  its  shops  a  transfer  table  moved 
by  steam  power,  by  which  cars,  engines,  and  tenders  run 
upon  the  table  could  be  moved  along  and  transferred  to  such 

other  tracks  connecting  with  the  table  as  was  desired. 
1  In  transferring,  the  vehicle  was  removed  from  the 

table  onto  the  track  desired  by  the  use  of  pinch  bars 
in  the  hands  of  the  workmen.  These  bars  are  strong,  heavy, 
iron  bars,  like  an  ordinary  crowbar,  excepting  that  the  lower 
end  is  square  and  beveled  from  one  side  so  as  to  form  an  edge 
instead  of  a  point.  In  moving  the  vehicles  the  pinch  bars 
are  placed  on  the  rail  back  of  and  under  the  wheels,  and  by 
bearing  down  on  the  bars,  and  repeating  the  motion  as  the 
vehicle  moves,  it  is  propelled  forward.  On  the  third  day 
after  plaintiff's  employment  he  was  ordered  to  go  and  help 
Mr.  Wood  to  put  a  detached  locomotive  tender,  containing 
five  tons  of  coal  and  some  water,  from  the  table  onto  a  cer- 
tain spur  track.  Though  plaintiff  had  never  done  that  kind 
of  work  he  knew  how  it  w^as  done,  and,  upon  being  ordered 
to  do  it,  inquired  where  he  would  find  a  bar,  and,  being  told 
where  the  bars  were,  went  and  got  one  from  a  number  in  the 
corner  of  the  shop.  The  table,  with  the  tender  thereon,  was 
moved  to  the  track  upon  which  it  was  desired  to  set  the  ten- 
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der ;  and,  npon  trying  the  bar  he  had  brought,  plaintiff  found 
that  it  did  not  work  well,  whereupon,  by  direction  of  Mr. 
Wood,  he  went  back  to  the  shop  and  picked  out  another.  He 
Mr.  Wood,  with  their  pinch  bars,  moved  the  tender  east  off 
the  table  onto  the  spur  track  to  the  point  where  it  was  in- 
tended to  be  left;  Mr.  Wood  working  at  the  south  and  the 
plaintiff  at  the  north  rail,  and  astride  of  the  rail.  When  they 
got  the  tender  off  the  table.  Wood  saidl  to  plaintiff:  'We 
will  block  it  up,  and  you  hold  it  until  I  block  it.  I  said  all 
right."  Thereupon  Wood  dropped  his  bar  and  went  around 
the  tender  to  block  it,  and  just  then  plaintiff's  bar  swung 
around,  striking  him  on  the  left  leg,  throwing  him  down  with 
his  right  leg  on  the  rail,  and  the  tender  started  back  and  ran 
upon  and  so  injured  the  plaintiff's  right  1^  that  amputation 
below  the  knee  became  necessary.  This  spur  track  inclined 
slightly  down  towards  the  transfer  table.  Plaintiff  says  borh 
bars  that  he  got  were  dull,  and  that  the  second  was  the  best 
one  he  could  find. 

II.  We  first  notice  defendant's  complaints  as  to  certain 
rulings  in  the  taking  of  the  evidence.  Of  the  four  charges 
of  negligence  made  against  the  defendant,  only  the  charge 
that  defendant  was  negligent  in  not  furnishing  sufficient 
help  to  move  the  tender,  and  negligent  in  not  furnishing 
suitable  pinch  bars,  wore  submitted  to  the  jury;  the  other 
charges  of  negligence  being  eliminated  from  the  case. 
2  On  the  trial  Mr.  Carroll,  called  by  the  plaintiff,  hav- 

ing testified  to  a  knowledge  of  the  place  of  this  ac- 
cident, and  experience  in  moving  cars,  etc.,  with  pinch  bars, 
was  asked  as  follows :  "Now,  suppose  the  tender  of  the  en- 
gine, the  same  as  that  one  you  saw  that  evening  Mr.  Wood 
and*  Mr.  Cahow  were  at — about  five  tons  of  coal  in  it ;  how 
many  men  would  be  necessary  to  safely  remove  that  tender 
with  pinch  bars  from  the  transfer  onto  the  spur  track,  taking 
into  consideration  the  weight  of  the  load  and  tender,  and 
transfer  and  spur  track  as  you  knew  them  ?"  The  defend- 
ant objected  upon  several  grounds,  one  which  was  that  it  is 
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not  a  question  of  expert  testimony  or  for  the  opinion  of  the 
witness.  The  objections  were  overruled,  and  the  witness  an- 
swered :  "If  the  tank  had  five  tons  of  coal  on,  as  you  say, 
I  think  it  would  take  four  men  to  pinch  it  nicely — pinch  it 
along."  lie  was  then  asked:  "IIow  many  would  you  say 
would  be  required^  under  these  circumstance  s,  to  do  the  work 
safely."  To  this  he  answered:  "Four  men,  I  think,  to 
pinch  it  along  safely."  Similar  questions  were  put  to  one 
Baker,  a  helper  of  some  experience,  and  he  was  permitted  to 
answer  over  defendant's  objections,  that  it  would  take  four 
men.  Defendant  complains  of  these  rulings  upon  two 
grounds,  namely,  that  the  number  required  to  safely 
od  the  work  sheds  no  light  on  the  question  of  de- 
fendant's negligence,  and  that  the  number  required  is  not 
a  subject  for  expert  testimony.  "Another  duty  which 
the  master  owes  the  servant  is  that  of  employing 
sufficient  help  to  do  the  work,  so  far  as  may  be  necessary 
to  enable  them  to  do  it  with  safety."  Shearman  &  Redfield 
^N^egligence,  section  193.  This  does  not  mean  safety  from  th? 
risks  of  the  employment  which  the  employe  assumes,  but 

risks  resulting  from  negligence  of  the  employer.  It 
3  was  as  much  the  duty  of  the  defendant  to  furnish  the 

necessary  help  as  it  was  to  furnish  suitable  tools  to 
do  the  work  in  safety  from  hazards  resulting  from  neglect 
of  that  duty.  Whether  the  defendant  was  negligent  in  not 
furnishing  more  held  is  an  important  question  in  this  case, 
upon  which  the  plaintiflf  holds  the  affirmative,  and  this  evi- 
den<?e  was  introduced  in  support  thereof.  As  said  in  Mul- 
downey  v.  Railway  Co,,  36  Iowa,  462 :  "It  is  often  very  dif- 
ficult to  determine  in  regard  to  what  particular  matters  and 
points  witnesses  may  give  testimony  by  way  of  opinion.  It 
is  doubtful  whether  all  the  cases  can  be  harmonized  or 
brought  witliin  any  general  rule  or  principle."  In  Belair  v. 
liailway  Co.,  43  Iowa,  667,  the  rule  is  stated  as  follows: 
"The  difference  between  proving  what  is  the  usual  way  of 
doing  an  act  and  proving  that  a  particular  way  is  sufficient  or 
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insufficient,  prudent  or  imprudent,  is  quite  apparent.     The 
fonner  proof  is  directed  to  a  fact;  the  latter  to  a  mere  opin- 
ion.    It  is  only  when  the  fact  to  be  established  partakes  so 
far  of  the  nature  of  a  science  as  to  require  the  course  of  pre- 
vious habit  or  study  to  the  attainment  of  the  knowledge  of 
it  that  the  opinion  of  experts  can  be  received.    If  the  relation 
of  facts  and  their  probable  results  can  be  determined  without 
special  skill  or  study,  the  facts  themselves  must  be  given  in 
evidence,  and  the  conclusions  or  inferences  must  be  drawn 
by  the  jury."     In  Muldowney  v.  Railway  Co.,  supra,  the 
rule  is  stated  thus:    "That  the  opinion  of  witnesses  possess- 
ing peculiar  skill  is  admissible  whenever  the  subject  matter 
of  inquiry  is  such  that  inexperienced  persons  are  unlikely  to 
prove  capable  of  forming  a  correct  judgment  upon  it  without 
such  assistance — in  other  words,  when  it  so  far  partakes  of 
the  nature  of  a  science  as  to  require  a  course  of  previous 
habit  or  study  in  order  to  the  attainment  of  a  knowledge  of 
it ;  and  that  the  opinion  of  witnesses  cannot  be  received  when 
the  inquiry  is  into  a  subject  matter  the  nature  of  which  is 
not  such  as  to  require  any  peculiar  habits  or  study  in  order  to 
qualify  a  man  to  understand  it."    These  witnesses  were  per- 
mitted, over  defendant's  objections,  to  give  their  opinions  as 
to  the  number  of  men  necessary  to  do  the  work  safely.  There 
is  no  dispute  but  that  the  two  men  did  safely  move  the  tender 
onto  the  spur  track  to  the  place  where  it  was  intended  to 
leave  it,  and  that,  upon  Wood's  withdrawing  his  bar  so  as  to 
block  the  wheels,  plaintiff's  bar  was  thrown  out  of  place,  the 
tank  moved  back  and  the  plaintiff  injured.    The  questions  are 
whether  this  resulted  from  a  defective  condition  of  the  bar 
that  the  plaintiff  was  using  or  from  the  want  of  more  help, 
or  from  both  causes  combined.     These  are  questions  which 
the  jury  was  just  as  capable  of  forming  an  opinion  upon 
from  the  evidence  before  it  as  were  the  witnesses  from  their 
experience.    It  required  neither  special  skill  nor  study  to  de- 
termine whether  more  help  was  necessary  lo  accomplish  this 
work.    See,  also,  Allen  v.  Railway  Co,,  57  Iowa,  623.    Plain- 
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tiif  cites  Belts  v.  Railway  Co.,  92  Iowa,  346,  wherein  a  wit' 
ness  of  long  experience  in  shipping  horses  by  rail,  and  famil- 
iar with  their  habits  while  being  shipped,  was  asked  whether 
the  bars  in  a  particular  car,  of  which  he  had  personal  knowl- 
edge, were  safe :  The  court  said :  "But  the  character  of  the 
car  that  will  meet  the  requirements  for  shipping  stock  is  to 
be  known  from  experience  or  observation  as  to  what  will  meet 
the  test  To  reach  such  a  conclusion  one  .should  have  knowl- 
edge of  the  usual  habits  of  stock  wlien  confined  in  cars,  and 
what  kind  of  car  could  and  could  not  have  proven  sufficient 
for  such  purposes."  The  inquiry  seems  to  have  boon  not  as 
to  the  form  of  tlie  question,  but  whether  the  subject  was  one 
for  expert  t^timony,  and  the  court  held  that  it  was.  Many 
cases  are  cited  wherein  expert  testimony  has  been  admitted 
and  wherein  it  has  been  rejected,  but  none  of  them  is  so  iden- 
tical with  this  in  the  facts  as  to  be  controlling.  We  think  the 
jury  was  just  as  capable  of  determining  whether  more  help 
should  have  been  furnished  as  were  the  witnesses,  and  that  it 
was  not  a  subject  for  expert  testimony.  The  plaintiff  insists 
that  the  admission  of  this  testimony,  though  erroneous,  was 
without  prejudice,  and  contends  that,  under  the  evidence 
aside  from  this,  the  jury  must  have  found  for  the  plaintiff. 
It  was  for  the  jury  alone  to  determine  whether  the  defendant 
was  negligent  in  not  furnishing  more  help.  We  cannot  say 
that  by  presenting  those  witnesses  as  peculiarly  qualified 
to  give  an  opinion  on  this  question,  and  in  calling  out  their 
opinions,  the  defendant  was  not  prejudiced.  For  aught  that 
Tve  can  know,  it  may  have  been  these  very  opinions  that  led 
the  jury  to  find  as  it  did. 

III.     Plaintiff  was  permitted  to  show,  over  defendant's 
objection,  what  the  general  condition  of  the  pinch  bars  kept 
at  the  shop  was,  about  the  time  that  the  plaintiff  was  injured, 
as  to  being  dull  or  otherwise.    Defendant  says,  "Evi- 
4  dence  that  one  is  habitually  careless  is  not  admissible 

for  the  purposes  of  proving  his  lack  of  care  at  a  defi- 
nite time."     This  evidence  is  as  to  "at  or  about  the  time 
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plaintiff  received  his  injury,"  and,  as  the  plaintiff  was  or- 
dered to  select  from  a  number  of  bars  in  the  shop,  there  was 
no  error  in  admitting  this  evidence. 

IV.  In  stating  the  issues  to  the  jury,  the  court  included 
the  four  charges  of  n^ligence  alleged  in  the  petition,  and 
also  included  all  of  them  in  stating  in  the  instructions  what 
the  charges  of  negligence  were,  and  instructed  that  the  ques- 
tions for  the  jury  to  determine  were  "whether  the 

5  defendant  or  its  employes  were  negligefnt  in  either  of 

the  particulars  complained  of,  and  submitted  to  you 
herein."  Following  this,  the  court  instructed  that  the  only 
charges  of  negligence  to  be  considered  were  as  to  the  pinch 
bars  and  the  number  of  helpers  required.  Appellant  contends 
that  thus  referring  to  the  charges  of  negligence  not  submitted 
to  the  jury  was  confusing  and  prejudicial.  Surely  there  was 
no  occasion  to  refer  to  the  chaises  of  negligence  that  were  not 
submitted  to  the  jury,  but,  as  they  were  explicitly  instructed 
as  to  the  two  charges  which  they  were  to  consider,  we  think 
no  prejudice  resulted. 

V.  Defendant  complains  of  the  thirteenth  instruction 
"because  it  tells  the  jury  that  it  is  the  duty  of  the  plaintiff 
to  exercise  reasonable  care  and  diligence  to  acquaint  himself 
with  the  work  he  is  required  to  perform,  and  with  the  tools 

and  appliances,  the  grounds  and  places  where  he  is 
<>  required,  to  work,  and  that,  in  determining  whether 

he  exercises  such  care,  it  was  proper  to  take  into  con- 
sideration the  length  of  time  he  had  been  in  the  employ  of 
the  defendant,  his  age  and  intelligence,  previous  experience, 
and  knowlefl<2;e  of  the  kind  of  work,  tools,  appliances, 
and  grounds."  It  is  conceded  that  this  is  correct  as  applied 
to  defects  in  the  tools,  appliances,  grounds,  and  tracks.  It 
is  claimed  that  it  does  not  apply  to  machinery,  ap])liancos, 
surrounding  grounds,  rails,  and  tracks  which  were  ])ro])erly 
constructed.  There  is  no  claim  of  negligence  except  as  to 
that  to  which  it  is  said  the  testimony  might  apply. 

VI.  Appellant  contends  that  the  verdict  arrived  at  is 
a  quotient  verdict.     A  number,  if  not  all,  of  the  jurors  werb 
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examined  on  this  subject,  and  their  testimony  shows  that  the 
verdict  was  not  reached  in  the  manner  in  which  verdicts 
should  be  arrived  at ;  but,  as,  for  the  reasons  already  stated, 
the  judgment  must  be  reversed,  and  as  this  alleged  error  may 
not  occur  upon  a  retrial,  it  is  unnecessary  that  we  notice  the 
matter  further.  The  same  is  true  of  the  defendant's  conten- 
tion that  the  verdict  is  not  sustained  by  the  evidence.  In 
view  of  the  retrial,  it  would  not  be  proper  that  we  should  ex- 
press an  opinion  upon  the  evidence.  It  follows  from  the  con- 
clusions announced  that  the  judgment  of  the  district  must  be 

RKVEKSED. 
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120  73ol  X.  B.  BuRK,  Appellee,  v.  Dr.  T.  L.  Putman,  et  ah.  Appel- 
lants, AND  T.  B.  BuRK,  Appelle,  v.  Dr.  T.  L.  Pctmax 
AND  jEssfE  D.  PuTMAN,  Appellants. 

Constitutional  Law:     statutes  pebmittino  husband  and  wife  to 

TESTIFY    AGAINST    EACH    OTHER    IN    SPECIAL    CASES.      ActS    Twenty- 

seventh  General  Assembly,  chapter  108,  section  1,  prohibiting 
1  husband  and  wife  from  being  witnesses  against  each  other, 
except  in  civil  actions  brought  by  judgment  creditors  against 
husband  or  wife  to  set  aside  conveyances  from  one  to  the  other 
for  fraud  or  want  of  consideration,  is  not  unconstitutional, 
because  changing  rules  of  evidence  or  competency  of  witnesses. 

It  IS  NOT  CLASS  LEGISLATION.     The  statuto  is  not  unconstitutional 

1  on  the  ground  that  it  is  class  legislation,  since  it  applies  to 

2  every  person  coming  within  the  relation  and  circumstances 
provided  for. 

It  DOES  NOT  COMPEL  SELF  INCRIMINATION,     'ihe  Statute  is  not  uncon- 
stitutional on  the  ground  that  it  requires  witnesses  to  answer 

3  questions  incriminating  in  character,  since  it  fixes  the  com- 
petency of  the  witness,  and  not  of  the  evidence,  and  Code» 
section  4612,  expressly  excuses  one  from  answering  questions 
that  would  tend  to  criminate  them. 

Witnesses:    waiver  of  privilege.    Where  witnesses  make  no  claim 

4  of  privilege  which  would  excuse  them  from  testifying,  their 
evidence  must  be  considered. 
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Appeal  from  Page  District  Court. — IIox.  Walter  I.  Smitei,. 

Judge. 

Friday,  FKiiRUARv  1,  1901. 

The  two  above  entitled  suits  were  brought  to  subject 
certain  property  to  a  judgment  held  by  plaintiff  against  T. 
L.  Putman;  the  first  to  subject  personal  property,  and  the 
second  real  estate.  The  trial  court  granted  part  of  the  re- 
lief asked,  and  defendants  appeal. — Affirmed, 

C.  S.  Kecnan  and  G.  B,  Jennings  for  appellants. 

Geo,  H,  Castle  for  appellee. 

Deemer,  J. — It  is  claimed  that  the  legal  title  to  certain 
lots  now  in  the  name  of  Jessie  D.  Putman,  and  an  interest 
that  she  claims  in  a  partnership  business  in  the  town  of  Shen- 
andoah, is  fraudulent  and  void,  as  against  creditors.  To 
establish  the  claim  of  fraud,  plaintiff  introduce:!  the  defe!Hl- 
ants  Putman,  who  are  husband  and  wife,  as  witnesses,  and  it 
is  largely  on  their  evidence  that  the  decree  of  the  district 
court  is  based.  Appellants  admit  that^  under  the  statute  as 
it  now  reads,  this  evidence  was  admissible,  but  they  claim 
that  the  statute  is  unconstitutional  and  void.  The  material 
part  of  the  section  is  as  follows:  "That  section  4606  of  the 
Code,  prohibiting  husband  and  wife  from  being  a  witness 
against  the  other,  *  *  *  except  in  a  civil  action  by  ono 
against  a  third  party  for  alienating  the  affections  of  the  oth- 
er, be  amended  as  follows :  *  *  *  Or  in  any  civil  action 
brought  by  a  judgment  creditor  against  either  husband  or 
wife  to  set  aside  a  conveyance  of  property  from  one  to  the 
other,  on  the  ground  of  want  of  consideration  or  fraud  and 
to  subject  the  same  to  the  payment  of  the  judgment."  Sec- 
tion 1,  chapter  108,  Acts  Twenty-seventh  General 
1  Assembly.    This  is  said  to  be  in  violation  of  the  con- 

stitution, because  it  favors  the  creditor  class ;  because- 
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PiiiLOMEXA  E.  White,  Apf-ellant,  v.  C.  J.  Woulenbero- 

et  ah 

Discharge  of  Teacher:  hearing  without  notice  a  nullity:  Re- 
straining second  trial  after  reversal  up  county  superintendent 
Where  the  decision  of  the  board  of  directors  in  discharging 

1  plaintiff  as  teacher  was  reversed  by  the  county  superintendent 
because  plaintiff  was  not  given  notice  of  hearing,  plaintiff  wai» 
not  entitled  to  an  injunction  restraining  a  second  trial  on  new 
charges,  since  the  first  hearing  was  a  nullity,  and  could  not 
operate  as  an  acquittal,  and  there  is  grave  doubt  whether  equity 

6  will  grant  relief  in  such  a  case.  Compare  Kirkpatrick  v.  Dis- 
trict, 53  Iowa,  page  587.  —  Reporter. 

Refusal  of  reinstate  immaterial.  Where  the  decision  of  a  board 
of  directors  in  discharging  plaintiff  as  teacher  was  reversed  by 
the  county  superintendent  because  plaintiff  was  not  given  notice 

3  of  the  hearing,  the  fact  that  the  board  did  not  permit  plaintiff: 
to  resume  her  school  after  the  reversal  did  noc  entitle  her  to 
injunction  restraining  a  second  trial  on  new  charges,  on  the 
ground  that  she  had  not  been  reinstated,  since  the  first  trial 
was  a  nullity,  and  plaintiff  had  never  been  legally  discharged. 

School  board  may  act  as  accuser  and  judge.  Code,  section  2782, 
provides  that  the  board  of  school  directors,  by  a  majority  vote, 
may  discuarge  any  teacher  for  incompetency  or  any  good  cause, 
after  a  fair  investigation  made  at  a  meeting  held  for  that  pur- 
pose, at  which  the  teacher  shall  be  permitted  to  make  a  defense. 

4  Held,  that  a  trial  of  charges  against  the  teacher  by  the  board 
of  directors  was  not  objectionable  on  the  ground  that  they 
were  accusers  rather  than  judges,  and  because  of  their  preju- 
dice, since  they  constitute  the  only  tribunal  authorized  to  try 
such  charges. 

Second  hearing  after  unwarranted  injunction:  Relates  back  to 
time  at  which  restrained  hearing  was  originally  set.  Where  a 
hearing  on  charges  against  a  teacher   for  incompetency  was 

2  delayed  by  an  unwarranted  injunction  secured  by  the  teacher, 
on  dissolution  of  the  injunction,  a  hearing  will  relate  back  to 
the  time  originally  set  for  the  investigation  of  the  charges. 

Appeal  from  Ida  County  District  Court, — IIox.  S.  M.  El- 
wood,  Judge. 
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Friday^  February  1,  1901. 

Defendants  are  members  of  the  school  board  of  the 
independent  district  of  Holstein.  Plaintiff  had  a  contract 
to  teach  in  their  school.  Charges  were  preferred  against 
her  as  a  teacher  by  one  member  of  the  board. 
A  time  was  fixed  for  the  hearing  of  these  cahrges, 
and  plaintiff  was  notified  thereof.  She  brings  this 
action     to     enjoin     defendants     from     proceeding 

1  with     said    trial.     A  temporary    writ     of     injunc- 
tion was  granted,  which,  on  motion  of  defendants, 

was  afterwards  dissolved.  From  this  order  dissolving  the 
injunction,   plaintiff  appeals. — Affirmed. 

Salinger  &  Korte  and  P.  P.  White  for  appellant. 

Will  E.  Johnston  and  R,  H,  Smith  for  appellees. 

Waterman,  J. — Plaintiff  had  a  contract  to  teach  for 
the  term  of  one  year.     After  she  had  been  teaching  for  a 
time  charges  were  preferred  against  her,  and,  upon  a  hear- 
ing before  the  board,  the  charges  were  sustained,  and  plain- 
tiff  dismissed    from   her   employment.      From    this 

2  decision  of  the  board  plaintiff  appealed  to  the  county 
superintendent,  who  reversed  the  action  of  the  board, 

on  the  ground  that  plaintiff  had  been  given  no  notice  or 
opportunity  to  be  heard.  Plaintiff  was  not  reinstated  in  her 
position,  but  new  charges  were  at  once  filed  against  her  by 
a  member  of  the  board,  a  time  was  fixed  for  their  hearing, 
and  due  notice  given  her.  This  is  the  hearing  which  she 
seeks  to  enjoin. 

The  decision  of  the  county  superintendent  was  not 
based  on  the  merits  of  the  case  before  him.  He  finds  ex- 
pressly that  no  notice  was  given  plaintiff  of  the  hearing.  In 
view  of  this  finding,  he  could  not  have  considered  the  merits 
<rf  the  charges  made.    This  finding  amounts  to  nothing  more 
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than  a  holding  that  the  hearing  before  the  board  was  a  nul- 
lity. There  never  having  been  a  hearing,  then,  why  cannot 
there  be  one  upon  the  last  charges  ?  If  the  charges  are  true, 
plaintiff  was  not  a  proper  person  to  teach  in  the  school. 
Upon  what  principle,  then,  can  it  be  held  that  this  matter 
may  not  be  investigated  in  a  lawful  proceeding  ?  The  abor^ 
tive  attempt  at  a  trial,  when  no  jurisdiction  was  had  of  plain- 
tiff, should  not  prevent  a  lawful  hearing  and  legal  judgment. 
Counsel  say,  if  plaintiff  had  been  reinstated  in  her  position, 
this  second  proceeding  might  have  been  had,  but  that,  inas- 
much as  the  board  did  not  recognize  her  as  a  teacher,  it  could 
not  try  her.  This  reasoning  seems  to  us  faulty.  The  board 
did  recognize  her  as  a  teacher,  although  she  was  -not  per- 
mitted to  perform  duties  as  such.  It  was  because  she  was 
acknowledged  as  a  teacher,  to  whom  the  district  was  bound 
by  contract,  that  the  board  desired  this  latter  hearing.  Plain- 
tiff's contract  rights  can  be  cut  off  only  by  her  dis- 
charge for  cause,  after  a  full  hearing.  If  the  cause  exists, 
it  would  seem  strange  to  deny  the  board  the  right  to 
show  it,  merely  because  of  a  former  hearing  that  was 
wholly  illegal  and  void. 

We  do  not  see  how  the  question  at  issue  here  is  affected 
in  any  way  by  the  fact  that  plaintiff  was  not  again  given  her 
classes  after  the  decision  on  appeal  by  the  county  superin- 
tendent.    It  was  sought  by  these  second  diarges  to 
3  try  her  as  a  teacher  to  whom  the  district  was  still 

bound  by  contract.  If  this  cannot  be  done,  she  will 
hold  out  her  term,  and  recover  her  full  compensation.  We 
should,  then,  have  the  anomaly  of  a  hearing,  on  which  no 
legal  judgment  of  conviction  could  be  founded,  operating 
as  a  full  and  complete  acquittal.  In  Jackson  v.  Independent 
DisL,  110  Iowa,  313,  which  was  quite  like  the  case  at  bar  in 
some  of  its  facts,  the  judgment  of  a  board  of  directors  dis- 
charging a  teacher  being  reversed  on  appeal  for  want  of 
notice,  this  court  said :  **It  is  doubtless  true  that,  after  the 
decision   of  the   superintendent  of   publio  instruction,   the 
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board  of  directors  could  have  retried  the  matter  on  its  merits,, 
and  dismissed  plaintiff  from  its  service,  if  it  found  against 
her.  But  in  such  case  her  discharge  would  have  dated  from 
the  time  of  this  proper  action  on  the  board's  part"  While 
this  language  was  not  necessary  to  a  decision  of  the  point 
passed  upon  in  this  case,  it  was  an  appropriate  part  of  the 
court's  reasoning,  and  we  regard  it  as  a  correct  statement, 
of  the  law. 

Some  question  is  made  as  to  the  propriety  of  the  mem- 
bers of  the  board  acting  as  judges.     It  is  said  they  are  ac- 
cusers rather  than  judges,  and  that  plaintiff  could 

4  not  secure  a  fair  and  impartial  hearing  before  them. 
Nevertheless  these  defendants  constitute  the  only  tri- 
bunal before  which  such  hearing  could  be  originally  had. 
Code,  section  2782. 

What  we  have  said  applies  to  the  right  of  trial  at  the 

time  fixed  by  the  board  of  directors.     But  plaintiff  could 

not  strengthen  or  save  her  contract  rights  by  unlawfully 

securing  the  postponement  of  the  hearing,   against 

5  the  wish  of  the  board,  until  the  term  of  her  agree- 
ment  had  expired.    A  teacher  who  has  a  contract  for 

a  definite  term  cannot  be  discharged  before  its  expiration, 
without  a  hearing.  Benson  v.  District  Tp.,  100  Iowa,  328.. 
If,  by  an  unwarranted  writ  of  injunction,  a  teacher  prevents 
the  board  from  having  such  hearing  until  the  contract  time 
has  expired,  it  would  be  most  unjust  to  hold  that  the  rights 
of  the  district  were  to  suffer.  A  hearing  now  relates,  of  ne- 
cessity, back  to  the  time  when,  but  for  plaintiff's  unlawful 
acts,  it  would  have  been  held. 

II.     What  we  have  said  disposes  of  the  case.    But  it  is 
proper  to  add  there  is  a  grave  doubt  whether  equity  wo\ild 
grant  relief  in  a  case  of  this  kind.    The  action  of  the* 

6  trial  court  in  dissolving  the  temporary  injunction, 
was  correct,  and  its  order  is  affibmed. 
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iVmsoB  A.  W.  HosFOKD  et  ah.  Appellants,  v.  Matthew  Metcalf 
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ei  al. 

Mining  Privilege:  construction.  Where  the  owner  of  land  orally 
granted  mine  privileges  therein  to  defendants  at  a  time  when 

.1  mining  operations  in  the  locality  were  being  conducted  for 
lead  only,  not  for  ziAc,  and  defendants  discovered  zinc, 
which  they  did  not  mine  for  several  years,  because 
there  was  no  market,  such  facts  do  not  show  that 
the  license  was  contemplated  by  the  parties,  as  restricted 
to  the  mining  of  lead  only,  but  the  privilege  extended  to  zinc. 

^Grant  and  license:     Revocation  and  transfer.    A  parol  grant  of 
mining  privileges  in  land,  on  the  strength  of  which  grantees 

1  expended  much  money  and  labor  in  work  on  the  premises 
gave  grantees  an  interest  in  the  land,  entitling  them  to  con- 

2  tinue,  and  which  was  transferable,  and  was  not  merely  a 
personal  license  and  revocable. 

Death   of   grantor.    An   oral   grant   of   mining  privileges,    on   the 

4  strength  of  which  the  grantees  expended  much  money  and 
labor  on  the  premises  gave  them  an  interest  in  the  land  and 
was  not  a  revocable  license,  which  was  revoked  by  the  grantor's 
death. 

Tehm  I  nation:  Where  defendants,  on  the  strength  of  an  oral  grant 
of  mining  privileges,  expended  money  and  labor  on  the  premises, 

5  they  acquired  an  existing  exclusive  privilege;  and  plaintiffs* 
who  claimed  under  a  grant  from  the  heirs  of  the  owner,  were 
not  entitled  to  terminate  the  privilege  by  paying  defendants 
lor  their  outlay. 

Abandonment.  Where  defendant  secured  mining  privileges  in  land 
at  a  time  when  zinc  mining  was  not  profitable,  and,  discovering 

3  only  zinc,  did  not  work  the  mine  for  several  years,  but  after- 
wards worked  it,  from  time  to  time,  whenever  the  market  for 
zinc  warranted,  there  was  no  abandonment. 

Waiver  of  right  to  dispossess.    Where  defendant  secured  mining 
privileges  in  land  at  a  time  when  zinc  mining  was  not  profit- 
able, and,  discovering  only  zinc,   did  not  work  the  mine  for 
several  years,  but  afterwards  worked  it  from  time  to  time  when- 
Z    ever  the  market  for  zinc  warranted,  the  fact  that  the  owner 
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4  might  have  taken  possession  on  the  first  failure  to  work  the 
mine,  but  did  not  do  so,  did  not  give  plaintiffs  the  right  to 
disposess  defendants  under  a  grant  from  the  owner's  heirs. 

Appeal  from  Dubuque  District  Court. — Hon.  M.  C.  Mat- 
thews, Judge. 

Friday^  February  1,  1901. 

Plaintiffs,  A.  W.  Hosford,  John  Southwell,  E.  T. 
(jioldthrope,  and  Anton  Trieb,  partners  under  the  firm  name 
Alpine  Street  Zinc  Mining  Company,  bring  this  action 
against  ;Mattliew  W.  Metealf,  J.  W.  Waters,  Frank  Coals, 
Sr.,  11.  L.  Lundbeek,  John  Spensley,  David  Metealf,  and 
John  Alexander,  partners  under  the  firm  name  Avenue  Top 
Mining  Company,  to  enjoin  them  from  mining  upon  a  tract 
of  land  known  as  the  ^*Dillrance  Ground."  The  plaintiffs 
claim  the  exclusive  right  to  mine  on  said  land  by  virtue  of 
written  leases  to  them  from  the  widow  and  heirs  of  J.  W. 
Dillrance,  decease<l,  to  whom  the  same  was  bequeathed;  and 
the  defendants  claim  right  by  virtue  of  a  grant  in  parol  by 
said  J.  W.  Dillrance  to  their  grantors.  Decree  was  rendered 
dismissing  the  plaintiffs'  petition,  and  for  costs,  from  which 
they  appeal. — Affirmed. 

Crane  £  Hosford  for  appellants. 

McCarthy  &  Kenline  for  appellants. 

Given,  C.  J. — I.  A  brief  statement  of  facts  about 
which  there  is  no  dispute  will  make  plain  the  points  in  con- 
troversy: Mr.  J.  \V.  Dillrance  owned  about  one  acre  in  the 
telt  of  mineral  lands  in  and  near  the  city  of  Dubuque.  The 
minerals  found  in  that  locality  are  lead  and  zinc,  the  latter 
consisting  in  what  is  called  "Black  Jack''  and  "Dry  Bone." 
These  minerals  are  found  in  crevices  or  veins  generally  run- 
ning east  and  west  50  to  200  feet  below  the  surface  and  from 
Vol  113  la— 16 
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50  to  300  feet  apart.  On  the  land  immediately 
north  of  the  Dillrance  tract  is  a  crevice  called  "Avenue  Top 
Crevice,"  and  on  the  Dillrance  land  one  called  the  "Black 
Crevice."  About  the  year  1875  UcXulty,  Burt  &  Co.  pro- 
cured mining  privileges  on  the  land  north  of  the  Dillrance 
land,  and  sunk  a  shaft  to  the  Avenue  Top  crevice,  from  the 
bottom  of  which  shaft  they  mined  east  and  west  along  the 
crevice  to  considerable  distance.  Wishing  to  prospect  the 
land  of  Mr.  Dillrance,  and  to  mine  the  same  if  minerals  were 
foimd  in  paying  quantities,  they  secured  from  Mr.  Dillrance 
verbal  permission  to  do  so,  on  certain  conditions  as  to  pay- 
ment of  royalty,  etc.  Having  this  permission,  they  pro- 
ceeded at  large  expense,  and  drove  an  entry  from  a  point  in 
their  mine  east  of  the  shaft,  south  300  foot,  to  the  Black 
crevice  on  the  Dillrance  land.  There  is  some  controversy 
as  to  the  extent  that  mining  was  carried  forward  on  the  Dill- 
rance land  through  this  entry.  The  defendants'  claim  to 
have  succeeded  to  the  rights  of  Mc]^ulty,  Burt  &  Co.  in  their 
mine,  and  to  prospect  and  mine  on  the  Dillrance  land^ 
through  a  succession  of  transfers.  We  will  not  inquire  as 
to  each  of  these  transfers.  It  is  sufficient  to  say  that  under 
them  these  defendants  have  whatever  rights  McXulty,  Burt 
&  Co.  would  have  that  were  transferable. 

II.     Appellants'    first    contention    is    that    the    right 
granted  to  McNulty,  Burt  &  Go.  was  to  mine  for  lead  ore 
only,  not  for  zinc  ores.    It  appears  that  at  the  time  the  entry 
was  driven  south  to  the  Black  crevice  there  was  no 
1  demand  for  the  zinc  ores,  and  that  the  mining  in  that 

region  was  then  being  prosecuted  for  lead  ore  only.  Api>el- 
lants  insist  that  for  this  reason  lead  ore  only  was  contem- 
plated by  the  parties.  The  utility  of  Black  Jack  and  Dry 
Bone  for  the  manufacture  of  zinc  was  known,  but  the  price 
did  not  then  warrant  mining  those  ores;  but  in  time  the  de- 
mand increased,  the  price  went  up,  and  zinc  ores  were  mined 
as  long  as  the  price  rendered  it  profitable,  and  thus  it  was 
abandoned  and  resumed  as  the  market   warranted.     Only 
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zinc  ores  were  found  in  the  Black  crevice,  and,  as  those  ores 
were  not  mined  therefrom  for  some  years  after  the  crevice 
was  struck,  plaintiffs  insist  that  only  lead  ore  was  contem- 
platde.  The  state  of  the  market  explains  why  mining  zinc 
ores  was  suspended  and  resumed  from  time  to  time.  We 
.  are  satisfied  that  both  Mr.  Dillrance  and  McNulty,  Burt  & 
Co.  contemplated  the  mining  of  zinc  ores,  as  well  as  lead, 
under  this  permission. 

III.  Appellants'  next  contention  is  that  the  parol  li- 
cense to  McNulty,  Burt  &  Co.  was  a  personal  privilege 
founded  in  personal  trust  and  oonfidenc,  and  therefore  not 

transferable,  and  that  an  attempt  to  transfer  the  same 
2  forfeited  the  privilege.  While  this  is  true  as  to  merely 

personal  privileges,  we  think,  in  view  of  the  facts, 
that  this  license  to  prospect  and  mine  became  more  than  a 
mere  personal  privilege.  In  this  case  the  licensees  had,  un- 
der the  license,  and  without  the  knowledge  and  consent  of 
the  licensor,  expended  largely  labor  and  money.  This  bo- 
ing  so,  the  licensor  could  not  revoke  the  license  without  re- 
funding the  expenditure,  and  in  such  case  the  licensee 
"would  have  such  an  interest  in  real  estate  as  would  entitle 
him  to  bring  an  action  in  this  form  [ejectment]  to  recover 
it.''  Beatty  v.  Gregory,  17  Iowa,  109;  Upton  v.  Brazier, 
17  Iowa,  153;  Bush  v.  Sullivan,  3  G.  Greene,  344;  Hark- 
ness  V.  Burton,  39  Iowa,  101.  It  is  a  recognized  rule  that 
ejectment  may  be  maintained  for  corporeal,  but  not  for  in- 
corporeal, hereditaments.  Beaity  v,  Gregory,  supra.  In 
that  case  it  is  held  that,  the  licensee  having  expended  labor 
and  money  under  his  license,  his  interest  was  such  an  in- 
terest in  real  estate  as  entitled  him  to  bring  ejectment.  In 
Darh  v.  Johnston,  55  Pa.  St.  164,  cited  by  appellants,  the 
license  was  to  prospect  for  and  take  oil ;  and  the  court,  hold- 
ing that  this  passed  no  property  in  the  oil  until  reduced  to 
possession,  held  that  ejectment  would  not  lie.  The  court 
said :  "There  is  a  manifest  difference  between  the  grant  of 
all  the  coal  or  ore  within  a  tract  of  land,  or  even  the  grant 
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of  an  exclusive  right  to  dig,  take,  and  carry  'away  all  the 
coal  in  the  tract,  which  we  held  in  Caldwell  v.  Fulton,  31 
Pa.  St.  475,  to  be  a  grant  of  corporeal  interest,  and  a  grant 
of  the  waters  in  or  on  the  tract.  The  nature  of  the  subject 
has  much  to  do  wth  the  rights  that  are  given  over  it,  and  to 
us  it  appears  that  the  right  to  takp  all  the  oil  tbat  may  be 
found  in  a  tract  of  land  cannot  be  a  corporeal  right"  It  is 
further  said  in  that  case:  "It  has  been  held  in  this  state 
that  even  a  parol  license  executed  may  become  an  easement 
uix>n  the  land,  and  that,  when  acts  have  been  done  by  one 
party  in  reliance  upon  a  license  granted  to  another,  the  latter 
will  be  equitably  estopi)ed  from  revoking  it  to  the  injury  of 
the  former.''  We  need  not  cite  further  authorities  to  show 
that  under  the  facts  McXulty,  Burt  &  Co.  became  possesse<l 
of  more  than  a  mere  personal  privilege.  They  became  pc^- 
sessed  of  an  interest  in  the  real  estate ;  a  corporeal  heredita- 
ment ;  a  license  of  which  they  could  not  be  deprived  without 
compensation.  In  Mendenhall  v,  Klinchj  51  N.  Y.  246, 
cited  by  appellants,  a  license  was  given  to  prospect  for  oil, 
with  the  right  to  elect  to  take  the  land  upon  certain  terms 
if  oil  was  found  thereon.  The  party  never  elected  to  take 
the  land,  and  the  court  held  that:  "Until  they  should  electa 
they  had  no  interest  in  the  lands.  They  had  a  mere  licens^^ 
to  go  upon  the  lands,  with  the  right  of  election.  This  license 
extended  only  to  them  and  their  agents.  They  could  not  sell 
or  assign  it."  It  appears  in  that  case  that  the  party  not  only 
failed  to  make  an  election,  but  failed  to  prospect  the  land. 
Say  that  this  license  was  to  an  individual  who  died  while  in 
the  exercise  of  the  privilege;  would  it  be  claimed  that  the 
privilege  died  with  him,  that  his  estate  had  no  interest  in 
it,  and  that  his  expenditures  were  forfeited?  Surely  not, 
because  by  reason  of  his  expenditures  the  privilege  had  be- 
come more  than  a  mere  personal  privilege.  It  bad  become 
a  property  interest, — an  interest  that  would  pass  to  his  es- 
tate, or  which  his  creditors  might  pursue.  If  the  interest  of 
McXulty,  Burt  &  Co.  had  by  reason  of  the  facts  become  more 
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than  a  personal  privilege, — had  become  an  interest  in  prop- 
erty, a  corporeal  hereditament, — then  surely  it  might  be 
transferred. 

IV.  Appellants'  next  contention  is  that  the  prosecu- 
tion of  the  privilege  given  to  McXulty,  Burt  &  Co.  was  long 
since  abandoned,  and  therefore  operated  to  revoke  the  li- 
cense,    ^o  time  being  given  within  which  the  privi- 

3  lege  might  be  exercised,  it  would  continue  for  a  rea- 
sonable time,  and  what  would  be  a  reasonable  time 

must  be  determined  by  the  circumstances.  It  is  claimed 
that,  because  mining  in  the  Black  crevice  was  not  prosecuted 
for  several  years  after  that  crevice  was  reached,  there  was  an 
abandonment  of  the  privilege.  We  have  seen  that  the  reason 
why  mining  was  not  presented  in  that  crevice  was  because 
there  was  not  sufficient  demand  for  the  mineral  in  that  crev- 
ice to  justify  mining  it.  The  evidence  shows  that  this  entry 
to  the  Black  crevice  was  not  abandoned,  but  at  different 
times  was  entered,  and  more  or  less  work  done  in  it,  and 
that  mining  in  that  crevice  was  resumed  whenever  the  de- 
mand justified  it  Mr.  Dillrance  seems  to  have  been  satis- 
fied with  what  was  being  done,  as  he  never  treated  the  privi- 
lege as  abandoned.  Appellees  insist  that  no  forfeiture  was 
pleaded,  and  therefore  it  cannot  be  considered;  but,  as  we 
find  that  no  forfeiture  in  fact  took  place,  we  need  not  con- 
sider this  contention. 

V.  Appellants  contend  that  under  the  facts  this  case 
corner  within  the  principle  announced  in  Btish  r.  Sullivan, 
supra,  and  that  as  McNulty,  Burt  &  Co.  failed  to  find  the 
mineral  for  which  they  were  searching,  namely,  lead  ore, 

in  the  Black  crevice,  and  ceased  to  work  in  that  cn»v- 

4  ice,  Mr.  Dillrance  had  the  right  to  take  possession. 
The  answer  to  this  contention  is  that  McXulty,  Burt*- 

&  Co.  did  not  abandon  the  right  to  mine  in  that  crevic(s  anil 
Mr.  Dillrance  did  not  withdraw  the  privilege  or  take  j>ossesT 
sion.  The  further  claim  of  appellants  that  the  rights  granted 
by  Mr.  Dillrance  were,  by  operation  of  law,  terminated  'by 
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his  death  in  September,  1891,  is  not  well  founded;  for,  as 
we  have  seen,  the  privilege  granted  had  ripened  into  more 
than  a  mere  personal  privilege.  It  had  become  a  property 
right  and  could  only  be  terminated  on  reasonable  notice,  and 
upon  compensation  made. 

VI.  Appellants  insist  that,  if  we  find  as  we  have,  the 
judgment  below  should  be  modified,  an  accounting  had  as 
to  the  expenditures  of  the  defendants  under  this  license,  and 

plaintiffs  permitted  to  terminate  the  license  by  pay- 
6  ing  the  defendants  for  their  outlay.    The  defendants, 

having  an  existing,  exclusive  right  to  mine  that  land, 
plaintiffs  took  nothing  by  their  lease,  as  against  them,  and 
are  not  entitled  to  terminate  the  defendants'  privilege  by 
making  compensation.  What  we  have  said  fully  disposes 
of  the  questions  discussed,  and  leads  us  to  the  conclusion 
that  the  decree  of  the  district  court  is  correct,  and  it  is  there- 
fore AFFIBMED. 


118  24«'        Charles  E.  Mousseau  v.  City  of  Sioux  City,  and  Wood- 


BTJEY  County,  Appellant. 

Special  Policeman  at  Election:     compensation:     A  special  police- 

1  man  appointed  to  serve  at  a  general  election  cannot  recover  for 
his  services  from  the  city  or  county  unless  statutory  pro- 
vision for  his  compensation  is  made. 

Same.    Code,  section  1129,  declaring  that  the  expenses  of  providing 
election  booths,   guard   rails,   and   other  things   required   for 

2  elections,  shall  be  paid  in  the  same  manner  as  other  election 
expenses,  does  not  make  the  county  liable  for  the  services  of 
special  policemen  appointed  to  serve  at  a  general  election. 

Same.  Code,  section  1126,  authorizing  the  city  to  "employ"  special 
1  policemen  at  elections  to  prevent  violation  of  the  election  law 
8  does  not  make  the  city  liable  for  the  services  of  such  police- 
4    man,  since  the  word  "employ"  does  not  imply  an  obligation 

to  pay  for  services  rendered,  except  when  applied  to  a  servant 

or  hired  laborer. 
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Appeal  from  Woodbury  District  Courf.-r-How.  Qeobge  W. 
Wakefield,-  Judge. 

Feiday,  Febbuaby  1,  1901. 

The  petition  alleged  tha  on  or  about  November  1, 
1198,  the  plaintiff  and  18  others,  whose  claims  had  been  as- 
signed to  him,  were  appointed  and  acted  as  special  police- 
men during  the  day  of  the  general  election,  and  he  prayed 
judgment  for  the  reasonable  value  of  such  services.  The 
city  in  its  demurrer  questioned  its  liability,  on  the  ground 
that  such  services  were  chargeable  to  the  county,  and  not  to 
it.  The  county's  demurrer  was  based  on  the  absence  of  any 
provision  of  the  Code  fixing  its  liability.  The  city's  de- 
murrer was  overruled,  and  as  it  failed  to  plead  over,  judg- 
ment was  entered  as  prayed,  and  it  appeals.  The  demurrer 
of  the  county  was  sustained. — Reversed. 

F,  E.  QUI  and  J.  N.  Weaver  for  appellant* 

Hallam  &  Stevenson  for  Woodbury  county. 

Ladd,  J. — No  recovery  for  services  rendered  by  public 
ofiicers  may  be  had  unless  compensation  is  directed  by  stat- 
ute. Chianella  v.  Pottawattamie  County,  84  Iowa,  36; 
Rowland  v,  Wright  County,  82  Iowa,  165.  The  state  is  not 
bound  to  provide  for  such  payment,  and  he  who  takes  em- 
ployment Tinder  its  agency  accepts,  with  the  honors,  the  bur- 
dens also.  Jefferson  County  v.  Wollard,  1  G.  Greene, 
1  432.     And  a  claim  against  a  city  or  county  is  not 

just  unless  the  law  somewhere  requires  or  autnorizes 
its  payment.  Foster  v.  Clinion  County,  51  Iowa,  541 ; 
Turner  v.  Woodbury  County,  57  Iowa,  440.  Whether 
plaintiff  may  recover,  then,  must  be  ascertained  solely  from 
the  Code,  Section  1125  reads :  "The  city  council  shall  de- 
tail and  employ,  on  the  nomination  of  the  principal  political 
committee  of  each  political  party  recognized  as  the  two  lead- 


248  HoussEAU  V.  City  of  Sioux  City.       [113  Iowa 

ing  parties,  from  citizens,  or  the  police  force  of  the  city, 
from  two  to  four  special  policemen  for  each  precinct,  and 
fully  empower  them  for  the  special  occasion  of  each  election, 
who  shall  be  men  of  good  character  and  reputation,  in  equal 
numbers  from  each  of  the  leading  political  parties,  to  pre^-ent 
the  violation  of  any  of  the  terms,  provisions  or  requirements 
of  this  chapter,  or  of  any  other  command  made  in  pursuance 
of  any  of  the  provisions  hereof,  and  no  other  police  oflScer 
than  those  above  named  shall  exercise  his  authority  for  pre- 
serving order  at  or  within  one  hundred  feet  of  such  voting 
places,  unless  called  in  by  an  emergency.  If  no  policeman 
be  in  attendance,  the  judgee  of  election  anay  appoint  one  or 
more  specially,  by  writing,  who  shall  have  all  the  powers  of 
such  special  policeman."  It  will  be  observed  that  it  is  made 
the  duty  of  the  city  council  to  employ  the  policemen,  and 
only  when  this  duty  has  not  been  discharged  may  the  judges 
of  election  appoint,  and  even  then  it  is  discretionary. 
2  The  only  section  of  the  Code  which  might  be  con- 

strued as  fixing  liability  on  the  county  is  1129:  "The 
expenses  of  providing  booths,  guard  rails,  and  other  things 
required  in  this  chapter  shall  be  paid  in  the  same  manner 
as  other  election  expenses."  But  "things,"  as  here  em- 
ployed, very  evidently  refer  to  other  materials  of  the  char- 
acter of  that  enumerated  and  use<l  in  connection  with  the 
place  of  voting,  such  as  shelves,  ink  bottles,  and  pens  men- 
itoned  in  section  1113,  ballot  boxes  in  section  1130  and  sec- 
tion 1132,  poll  books  and  the  like.  It  cannot  be  that  ser- 
vices to  be  rendered  by  policemen  are  referred  to  as  "things." 
I^^sides,  the  rate  of  compensation  is  nowhere  si)ecified,  as  i.^ 
uniformly  done  throughout  the  Code  with  respect  to  county 
and  state  officers.  As  to  which  should,  as  a  matter  of  right, 
pay  is  incidental  only  to  reaching  fair  construction.  It  may 
be  said,  however,  that  even  though  the  services  be  rendered 
at  a  general  election,  the  necessity  therefor  in  a  large  meas- 
ure is  ]>eculiar  to  the  city,  and  no  injustice  results  from  coni- 
IK'lling  its  taxpayers  to  meet  the  expense.     The  policemen 
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have  no  part  in  conducting  the  election.  Their  duty  is  lim- 
ited to  maintaining  order,  and  carrying  out  the  directions 
of  the  judges,  for  the  prevention  of  the  violation  of  the  elec- 
tion laws. 

This  much  may  be  said  in  justification  of  the  require- 
ment that  the  council  make  such  use  of  the  pojice  force  of 

the  city.     But  no  provision  is  made  for  the  ownpen- 
3  sation  of  those  nominated  by  political  parties.  From 

the  word  "employ,"  as  here  used,  the  obligation  to- 
pay  for  the  services  to  be  rendered  cannot  be  implied.  Ac- 
cording to  Webster,  the  word  means  **to  use ;  to  have  in  ser- 
vice ;  to  cause  to  be  engaged  in  doing  something ;  to  have  or 
keep  at  work ;  to  give  employment  or  occupation  to ;  to  in- 
trust with  some  duty  or  behest"  It  means  no  more  than  the- 
council  shall  intrust  these  duties  to,  and  require  their  per- 
formance by,  certain  persons.  The  idea  of  hiring,  in  which 
a  request  and  agreement  to  pay  is  implied,  is  never  included 
in  the  meaning  of  "employ,"  save  when  applied  to  a  servant 
or  hired  laborer.  See  McCluskey  v,  Cromwell^  11  N.  Y. 
593,  and  Emmons  v.  Elderton,  4  H.  L.  (^as.  624.  It  has 
sole  reference  to  a  private  agreement;  for,  as  said  at  the 
outset,  an  agreement  to  pay  for  official  service  may  not  be- 
implied  as  against  the  public,  and  officers  are  not  to  be  com- 
])ensated  in  money  unless  this  is  directed  by  statute.  While 
an  office  may  be  an  employment,  an  employment  is  not  al- 
ways an  office.  There  is  a  manifest  difference  between 
them.  We  need  not  stop  here  to  dwell  on  the  distinction. 
The  authorities  are  reviewed  in  Daily  Leader  f.  Cameron 

3  Okla.  677  (41  Pac.  Rep.  635).  See  People  v.  Langdon, 
40  Mich.  673;  Bunn  v.  People,  45  111.  403;  Brown  v.  Tur- 
ner, 70  N.  C.  99. 

Our  conclusion  that  the  idea  of  compensation  is  not  to 

be  implied  from  the  use  of  this  word  is  strengthened  by  the 

circumstance  that  fees  to  be  allowed  are  not  fixed  in 

4  the  Code.     Xor  do  they  appear  to  have  been  providp<v. 
by  any  ordinance  under  section  676  of     the     Co<l('. . 
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Possibly  the  omissions  referred  to  ure  due  to  an  oversiglit 
on  the  part  of  the  legislature.  If  so,  it  is  not  the  province  of 
the  court  to  supply  them. — ^Reversed. 


iiSrSS,  The  State  of  Iowa,  ex  bel.  Marsh  W.  Bailey  v.  S.  W. 

Brook  hart,  Respondent,  Appellant. 

Constitutional  Law:  amendments  to  ooNSTrruTiON:  Validity, 
Constitution,  Article  10,  section  1,  provides  that  an  amendment 
to  the  Constitution  may  be  proposed  in  either  house  of  the 
general  assembly,  and,  if  agreed  to  by  a  majority  of  the  mem- 
1  bers  of  each  house,  and  entered  on  their  journals,  shall  be 
referred  to  the  next  legislature,  and,  if  there  agreed  upon,  it 
shall  be  submitted  to  a  vote  of  the  people.  An  amendment  to 
the  Constitution  designated  as  "Article  12,  section  16,"  pro- 
viding for  biennial  instead  of  annual  elections  and  extending 
the  term  of  certain  officers,  was  proposed  and  agreed  to  by  the 
senate,  and  was  entered  in  full  in  the  senate  journal  and  was 
passed  in  the  house,  but  was  only  entered  in  the  journal  of  the 
house  by  its  title.  Held,  that  the  failure  of  the  house  to  enter 
the  proposed  amendment  in  full  In  its  journal  rendered  the 
amendment  invalid. 

3tare  Decisis:  Dictum  defined.  Where  several  objections  to  the 
validity  of  a  constitutional  amendment  are  raised  by  the 
Issues,  and  are  held  as  valid  grounds  for  denying  its  validity 
2  by  the  trial  court,  and  its  rulings  thereon  are  assigned  as 
error,  and  are  specifically  considered  on  appeal,  the  decision 
is  authoritative  and  not  dictum,  as  to  each  objection. 

Appeal    from    Washington    District    Court. — Hon.  A,  R. 
Dewey,  Judge. 

Friday,  February  1,  1901. 

On  application  to  the  lower  court,  relator  was  granted 
leave  to  bring  an  action  in  the  name  of  the  state  to  test  his 
right  to  the  office  of  county  attorney,  to  which  he  claimed 
to  have  been  duly  chosen  at  the  general  election  on  Novem- 
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ber  6,  1900,  and  to  oust  defendant  therefrom,  alleging  that 
the  defendant,  who  was  the  lawful  incumbent  of  said  office 
prior  and  up  to  the  first  Monday  (the  7th)  of  January, 
1901,  claimed  the  right  to  continue  to  hold  said  office  under 
the  provisions  of  an  alleged  amendment  to  the  constitution 
of  the  state.  Defendant's  demurrer  to  plaintiff's  petition 
was  overruled,  and  from  this  ruling  defendant  appeals. — 
Affirmed, 

S.  W.  Broohhart,  pro  se. 
Marsh  W.  Bailey  for  appellee. 

By  permission  of  the  court  arguments  were  filed  by  at- 
torneys not  of  record  in  the  case,  as  follows:  Oeorge  G. 
Scott,  C.  A.  Irwin,  O,  W.  Lafferty,  W.  B.  L&wis,  0.  M.  Ti- 
tus and  A.  B.  Cummins.  Oral  arguments,  in  addition  to 
those  of  the  attorneys  of  record,  were  made  by  A,  B.  Cum- 
mins, Milton  Remley,  and  C.  A.  Irwin. 

Per  Curiam. — The  controversy  in  this  case  arises  un- 
der the  provisions  of  what  purports  to  be  an  amendment  to 
the  constitution  of  the  state,  designated  as  "section  16,  of  ar- 
ticle 12,"  which  reads  as  follows:     "Sec.  16.     The 
1  first  general  election  after  the  adoption  of  this  amend- 

ment shall  be  held  on  the  Tuesday  next  after  the  first 
Monday  in  November  in  the  year  one  thousand  nine  hundred 
and  two,  and  general  elections  shall  be  held  biennially  there- 
after. In  the  year  one  thousand  nine  hundred  and  two  there 
shall  be  elected  a  governor,  lieutenant-governor,  secretary  of 
state,  auditor  of  state,  treasurer  of  state,  attorney  general, 
two  judges  of  the  supreme  court,  the  successors  of  the  judges 
of  the  district  court  whose  terms  of  office  expire  December 
31st,  one  thousand  nine  himdred  and  two,  state  senators  who 
would  otherwise  be  chosen  in  the  year  one  thousand  nine 
hundred  and  one,  and  members  of  the  house  of  representa- 
tives.    The  terms  of  office  of  the  judges  of  the  supreme  court 
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which  would  otherwise  expire  in  odd-numbered  years,  and 
all  other  elective  state,  county  and  towTiship  officers  whose 
tenns  of  office  would  othervvise  expire  iu  the  year  one  thous- 
and nine  hundred  and  one,  and  members  of  the  general  as- 
sembly whose  successors  would  otherwise  be  chosen  at  the 
general  election  in  the  year  one  thousand  nine  hundred  and 
one,  are  hereby  extended  one  year  and  until  their  successors 
are  elected  and  qualified.  The  terms  of  office  of  senators 
whose  successors  would  otherwise  be  chosen  in  the  year  one 
thousand  nine  himdred  and  three,  are  hereby  extended  one 
year  and  until  their  successors  are  elected  and  qualified. 
The  general  assembly  shall  make  such  changes  m  the  law 
governing  the  time  of  election  and  terms  of  office  of  all  other 
elective  officers  as  shall  be  necessary  to  make  the  time  of  their 
election  and  terms  of  office  conform  to  this  amendment,  and 
shall  provide  which  of  the  judges  of  the  supreme  court  shall 
servo  as  chief  justice.  The  general  assembly  shall  meet  in 
regular  session  on  the  second  Monday  in  January,  one  thous- 
and nine  hundred  and  three,  and  biennially  thereafter.'^ 
Such  amendment  was  proposed  in  the  senate  of  the 
twenty-seventh  general  assembly  (1898)  by  a  joint  resolu- 
tion named  and  entitled  "Substitute  for  substitute  for  joint 
resolution  No.  1.  Joint  resolution  proposing  to  amend  the 
constitution  of  the  state  of  Iowa  so  as  to  provide  for  biennial 
elections" ;  which  resolution  was  entered  in  full  on  the  sen- 
ate journal,  the  yeas  and  nays  being  duly  recorded  in  said 
journal,  and  then  (as  claimed)  was  transmitted  to  the  house, 
where  something  under  the  same  name  and  title,  referred  to 
by  name  and  title  only,  apjx^ars  to  have  been  passed,  the  yeas 
and  nays  being  duly  recorded  on  said  journal.  The  same 
lesolution  was  agreed  to  by  the  senate  and  the  house  of  the 
twenty-eighth  general  assembly  (1900),  and  the  proposed 
amendment  was  duly  submitted  to  the  people  at  the  general 
election  of  1900  (November  6th),  and  received  the  affirma- 
tive votes  of  a  majority  of  the  voters  voting  thereon.  The 
foregoing  account  of  the  proceedings  relating  to  the  proposal 
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^nd  adoption  of  the  alleged  amendment  is  sufficiently  full 
to  serve  as  a  basis  for  the  consideration  of  the  questions 
herein  discussed.  Objection  was  made  in  the  lower  court 
^ud  is  insisted  upon  in  this  court  that  the  record  of  the 
twenty-seventh  general  assembly  relating  to  the  transmission 
to  the  house  of  the  senate  resolution  does  not  correctly  de- 
scribe that  resolution.  It  is  there  referred  to  as  "Substitute 
for  joint  resolution  No.  1,"  whereas  in  fact,  as  it  passed  Ihe 
senate,  and  was  entered  in  full  on  its  journal,  it  was  a  "Sub- 
stitute for  a  substitute  for  joint  resolution  No.  1,"  but  the 
subsequent  entries  on  the  house  journal  with  reference  to  the 
action  of  the  comniittee  reporting  it  for  passage  and  as  to  its 
final  passage  by  the  house  correctly  describe  it,  and  we  shall 
treat  the  proposed  amendment  as  having  been  entered  in  full 
on  the  senate  journal  and  entered  by  title  on  the  house  jour- 
nal, there  being:  no  claim  that  it  was  at  any  time  entered  in 
full  on  the  journal  of  the  house.  Under  these  facts  two 
questions  are  presented  for  our  consideration :  First.  Was 
the  amendment  proposed  and  adopted  in  conformity  with 
the  requirements  of  our  constitution?  Second.  Does  such 
amendment,  if  it  is  a  part  of  the  constitution,  extend  the 
tenn  of  office  of  defendant  ? 

To  a  correct  understanding  of  the  difficulties  involved  in 
the  second  question  it  is  proper  to  say  that,  without  the 
amendment,  the  statutes  of  the  state  provide  for  annual  gen- 
eral elections,  at  each  of  which  some  state,  county,  and  other 
officers  are  chosen,  and  that,  in  view  of  the  proposal  in  the 
Amendment  to  omit  any  general  election  in  1901,  and  each 
second  year  thereafter,  it  was  prc/jx^r  to  provide  for  the  occu- 
pancy of  the  offices  which  would  otherwise  have  been  filled 
by  elections  held  in  those  years,  and  the  method  adopted 
seems  to  have  been  to  extend  the  terms  of  office  of  certain 
judges  of  the  supreme  and  district  courts,  certain  senators, 
.and  all  the  members  of  the  lower  house  of  the  general  as- 
.sembly,  and  certain  state,  county,  and  other  officers  that  need 
Jiot  be  here  specifically  named.     By  constitutional  provision 
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(article  5,  section  11),  the  terms  of  office  of  the  judges  of 
the  supreme  and  district  courts  commence  on  the  first  day  of 
January,  and  terminate,  therefore,  on  the  last  day  of  Decem- 
ber, and  as  to  these  there  is  no  difficulty  in  applying  the 
amendment;  but  by  the  provisions  of  the  Code,  section  1060,^ 
the  terms  of  state,  county,  and  other  officers  chosen  at  the 
general  election  commence  on  the  first  Monday  in  January 
after  their  election  (except  in  case  of  the  governor  and  lieu- 
tenant governor,  as  to  which  see  article  4,  secticwi  15)  and  by 
various  constitutional  and  statutory  provisions,  which  need 
not  be  specifically  cited,  all  these  officers  hold  office  until 
their  successors  are  duly  elected  and  qualified.  If  the  de- 
fendant, and  other  officers  whose  terms  would  otherwise  ex- 
pire on  January  6,  1901,  are  the  officers  whose  terms  would 
be  extended  by  the  provisions  of  the  amendment^  then  re- 
lator and  other  state,  coimty,  and  minor  officers  chosen  at  the 
general  election  in  November,  1900,  wiU  not  be  entitled  to 
hold  office  during  the  year  1901.  Relator  contends  for  a 
construction  of  the  amendment  which  will  make  the  exten- 
sion of  terms  of  office  therein  contemplated  apply  to  those 
whose  successors  would  otherwise  be  chosen  at  the  general 
election  in  1901,  when,  by  the  provision  of  the  amendment,, 
no  such  officers  would  be  chosen. 

I.  We  address  ourselves  now  to  the  first  question,  to- 
wit,  whether  the  proposed  amendment  has  been  so  proposed 
and  adopted  as  to  be  a  part  of  the  constitution.  The  provis- 
ions of  section  1,  article  10,  of  the  constitution,  with  refer- 
ence to  its  amendment,  are  as  follows:  "Section  1.  Any 
amendment  or  amendments  to  this  constitution  may  be  pro- 
posed in  either  house  of  the  general  assembly;  and  if  the 
same  shall  be  agreed  to  by  a  majority  of  the  members  elected 
to  each  of  the  two  houses,  such  proposed  amendment  shall 
be  entered  on  their  journals,  with  the  yeas  and  nays  taken 
thereon,  and  referred  to  the  legislature  to  be  chosen  at  the 
next  general  election,  and  shall  be  published,  as  provided  by 
law,  for  three  months  previous  to  the  time  of  making  such 
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choice;  and  if,  in  the  general  assembly  so  next  chosen  aa 
aforesaid,  such  proposed  amendment  or  amendments  shall 
be  agreed  to  by  a  majority  of  all  the  members  elected  to  each 
house,  then  it  shall  be  the  duty  of  the  general  assembly  to 
submit  such  proposed  amendment  or  amendments  to  the 
people  in  such  manner  and  at  such  time  as  the  general  as- 
sembly shall  provide;  and  if  the  people  shall  approve  and 
ratify  such  amendment  or  amendments  by  a  majority  of  the 
electors  qualified  to  vote  for  members  of  the  general  assem- 
bly, voting  thereon,  such  amendment  or  amendments  shall 
become  a  part  of  the  constitution  of  this  state."  The  qu»)S- 
tion,  briefly  stated,  is  whether  it  is  necessary  that  the  pro- 
posed amendment  shall  be  entered  in  full  on  the  journal  of 
each  house  of  the  general  assembly  by  which  it  is  first  pro- 
posed and  adopted,  or  whether  the  entry  on  one  or  both  of 
such  journals  may  be  by  title,  or  by  other  method  of  identi- 
fication. Similar  questions  have  arisen  under  the  constitu- 
tions of  other  states,  and  the  decisions  of  the  courts  of  such 
states  have  not  been  entirely  harmonious.  But  in  Kochler 
17.  Hilly  60  Iowa,  543,  finally  decided  in  1883,  this  court  had 
occasion  to  consider  a  question  arising  under  the  section  of 

the  constitution  relating  to  its  amendment  above  set 
2  out,  and  it  is  important  to  determine  what  was  there 

decided  with  reference  to  the  question  now  before  us. 
If  there  are  conclusions  of  the  court  authoritatively  an- 
nounced in  that  case  which  settle  the  present  case,  we  ought 
to  adhere  to  them,  unless  they  are  manifestly  unsound ;  for 
in  no  class  of  cases  coming  before  us  ought  we  to  so  carefully 
guard  against  vacillation  and  uncertainty  as  in  cases  which 
involve  a  construction  of  the  fundamental  law  of  the  state, 
especially  if  the  rule  of  construction  announced  has  stood 
for  many  years  unquestioned  in  this  court,  and  may  be  pre- 
sumed to  have  been  the  rule  in  accordance  with  which  inter- 
vening legislative  action,  including  the  submission  of  the 
amendment  under  consideration,  has  been  taken.  In  the 
Kothler  Case  was  involved  the  question  whether  the  so-called 
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prohibitory  amendment  had  become  a  part  of  the  constitu- 
tion, and  among  the  objections  to  it  which  were  considered 
in  the  opinions  of  the  judges  was  the  very  objection  now 
raised, — that  the  proposed  amendment  had  not  been  entered 
upon  the  journals  of  the  two  houses  of  the  eighteenth  general 
assembly,  in  which  that  aimendment  was  first  proposed. 
Other  questions  were  raised  in  that  case,  and  fully  consid- 
ered by  the  court.  Its  jurisdiction  to  pass  on  the  validity 
•of  the  proposed  amendment  was  very  fully  considered, 
and  such  jurisdiction  was  sustained.  The  court  also  addresseil 
itself  to  the  contention  that  the  resolution,  with  the  of- 
ficial entries  thereon  showing  its  passage  by  the  eighteenth 
general  assembly,  was  conclusive  as  to  the  regularity  of  the 
proceedings;  and  after  elaborate  consideration  such  conten- 
tion was  overruled.  The  court  also  overruled  the  contention 
that  the  action  of  the  nineteenth  general  assembly,  reciting 
the  adoption  of  the  resolution  by  the  eighteenth  general  as- 
sembly, was  conclusive  as  to  the  regularity  of  the  prior  ac- 
tion. It  also  found  that  the  amendment  set  forth  in  the  res- 
olution which  passed  the  eighteenth  general  assembly,  and 
was  entered  in  full  on  its  journal,  contained  certain  words 
not  found  in  the  amendment  as  adopted  by  the  nineteenth 
general  assembly,  and  submitted  to  the  voters ;  and  it  decided 
that  this  defect  was  fatal,  and  that  on  this  account  the 
amendment  which  was  voted  upon  did  not  become  a  part  of 
the  constitution.  It  is  now"  contended  that  these 
were  the  points  really  decided  and  the  decision  of 
them  determined  the  result  of  the  case,  and,  therefore, 
what  was  said  as  to  the  point  now  before  us  was  dictum ;  that 
is,  in  the  language  quoted  by  counsel  for  appellant,  and  made 
his  own,  *^an  observation  by  a  judge  on  a  legal  question  sug- 
gested by  the  case  before  him,  but  not  arising  in  such  a  man- 
ner as  to  require  decision,"  and  therefore  not  binding  us  a 
precedent  upon  other  judges,  ^^although  it  may  be  entitled  to 
more  or  less  respect.'^  The  objection  to  giving  great  weight 
to  a  dictum  is  tliat  what  is  thus  stated  is  beyond  the  power 
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of  the  court  to  decide,  because  the  court  can  only  adjudicate 
questions  which  are  before  it,  and  that,  as  the  question  wa» 
not  before  the  court,  what  is  said  is  to  be  understood  as  hav- 
ing been  said  without  the  advantage  of  argument.  See  Cohens 
V.  Virgima,  6  Wheat.  264,  399,  400  (5  L.  Ed.  257) ;  Frants 
V.  Brown,  17  Serg.  &  K.  287,  289;  Wambaugh,  Study  of 
Cases,  section  13.  In  the  early  English  cases  the  term  is  used 
with  reference  to  random  remarks  made  by  a  judge  at  nisi 
priusy  not  embodying  his  ruling  on  any  question  presented  to 
him.  See  Saunderson  v.  Bowles,  4  Burr.  (K.  B.), 
2064,  2068;  Steel  v.  Houghton,  1  H.  Bl.  51,  53; 
Barton  v.  Williams,  3  Barn.  &  Aid.  339,  341.  But  by  no  au- 
thority is  the  expression  of  the  views  of  the  court  on  a 
question  in  the  case  regarded  as  dictum.  BohrbacTc  v.  Insur- 
ance Co.,  62  N.  Y.  47,  58 ;  Buchner  v,  Bailway  Co.,  60  Wis. 
264,  267  (19  K  W.  Kep.  56)  ;  State  v.  Clarice,  3  Nev.  566, 
572;  Clarh  v.  Thomas,  4  Heisk.  (Tenn.),  419,  421 ;  Alexan- 
der  V.  Worthington,  5  Md.  471,  488.  An  examination  of  the 
record  on  which  the  Koehler  Case  was  submitted  shows  that 
by  the  pleadings  an  issue  was  plainly  raised  as  to  whether  it 
was  necessary  that  the  proposed  amendment  be  entered  in  full 
on  the  journals  of  both  houses  of  the  general  assembly  in 
which  it  is  first  proposed;  that,  under  the  evidence,  the 
amendment  which  was  agreed  to  by  the  senate  of  the 
eighteenth  general  assembly  was  not  entered  in  full  on  the 
journal  of  the  house  of  that  general  assembly  (and  this 
failure  was  not  merely  as  to  the  four  words  which 
were  omitted  from  the  proposed  amendment  as  it 
was  submitted  to  the  people) ;  that  this  was  one 
of  the  grounds  on  which  the  trial  court  held  the  amend- 
ment not  a  part  of  the  constitution ;  that  the  ruling  of  the 
court  on  this  point  was  assigned  as  an  error ;  and  that  this 
assignment  was  fully  argued  by  counsel  on  both  sides.  In 
the  first  opinion  of  the  court  in  that  case,  and  again  in  the 
opinion  on  rehearing  (see  pages  556,  638,  60  Iowa),  the 
Vol  113  la— 17 
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conclusion  of  the  court  is  definitely  expressed  that  the  entry 
on  the  journals  required  by  the  constitution  is  an  entry  in 
full  on  the  journal  of  each  house,  and  that  a  reference  by 
title  to  the  resolution  proposing  the  amendment  is  not  suffi- 
cient as  to  either  journal.     The  judge  who  dissented  on  the 
original  hearing,  and  again  on  the  rehearing,  treated  this 
question  as  involved  and  decided  in  the  majority  opinions. 
See  pages  581,  675,  60  Iowa.     In  each  of  the  cases  cited  to 
us  from  other  states  involving  the  same  question,  and  decided 
since  the  decision  in  the  Koehler  Case,  that  case  has  been  re- 
ferred to  as  supporting  the  contention  that  entry  on  the  jour- 
nal means  entry  in  full.     See  Paving  Co,  v.  Hilton,  69  Cal. 
479,  507  (11  Pac.  Rep.  3)  ;  State  v.  Tufly,  19  Nev.  391, 
393  (12  Pac.  Rep.  835) ;  State  v,  Herried  10  S.  D.  109  (72 
N.  W.  Rep  93,  95).     These  cases  are  not  cited  by  us  as  sup- 
porting the  proposition  which  we  here  insist  was  laid  down 
on  this  point  in  the  Koehler  Case,  but  as  showing  that  the 
point  is  considered  as  having  been  passed     upon     by     the 
court  in  that  case.     The  conclusion,  therefore,  expressed  by 
this  court  in  the  Koehler  Case,  is  not  dictum,  but  is  decision, 
and  we  must  either  follow  it  or  overrule  it.     We  consider 
that,  inasmuch  as  it  involves  the  construction  of  our  own 
constitution,  and  has  been  recognized  for  many  years  as 
making  definite  and  certain  the  method  to  be  pursued  in 
amending  the  constitution,  it  should  be  followed.     And  in 
conclusion,  with  reference  to  that  case,  we  consider  that  it 
is  not  for  us  to  determine  that  of  the  two  questions  involved 
relating  to  the  method  of  amending  the  constitution  one  only 
was  regarded  as  decided  while  the  other  was  simply  discussed. 
The  conclusion  of  the  court  as  to  either  one  of  these  two 
questions  would  have  determined  the  case,  and  one  conclu- 
sion is  as  binding  upon  us  as  the  other.    Therefore,  follow- 
ing the  decision  of  the  court  in  the  Koehler  Ca^se,  we  hold 
that  the  proposed  amendment,  not  having  been  entered  upon 
the  journal  of  the  house  of  the  Twenty-Seventh  (Jeneral 
Assembly,  was  not  proposed  and  adopted  as  required  by  our 
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constitution,  and  has  not  become  a  part  thereof.  This  con- 
clusion makes  it  unnecessary  to  discuss  the  interpretation  of 
the  languagd  of  the  amendment,  and  leads  to  the  result  that 
relator  is  entitled  to  the  office  which  he  claims. — Affikmed. 


JoNATHAis^  J.  Long,  Appellant,  v.  The  Tbavellees  Insue- 
ance Company. 

Evidence:  That  shooting  was  not  ACcn>ENTAL:  Circumstantial 
evidence  admissible.  In  an  action  on  an  accident  policy  it 
appeared  that  plaintiff  had  gone  hunting  one  afternoon  out  into 
the  country  about  two  miles  and  back,  and  that  at  the  time  of 
the  injury  he  was  alone,  returning  the  gun  to  its  owner  from 
whom  he  borrowed  it,  and  that  he  declared  himself  unable  to 

1  detail  the  circumstances  of  the  shooting  saye  that  he  had 
stopped  to  buckle  his  overshoe,  and  then  removed,  as  he  sup 
posed,  all  the  shells  from  the  magazine  of  the  gun,  and  that, 
when  starting  to  move  on,  it  went  off,  injuring  his  foot  Held, 
that  circumstantial  evidence  was  properly  admitted  to  establish 
the  defense  of  intentional  shooting,  as  defendant  must  or 
necessity  have  wholly  relied  on  it 

Jury  questiox.  In  an  action  on  an  accident  policy,  in  which  plain- 
tiff claimed  to  have  accidentally  shot  himself  in  the  foot  on 
going  to  return  a  borrowed  gun  after  his  return  from  a  hunting 
trip  of  about  two  miles  Into  the  country,  it  appeared  that  at 
the  time  of  the  injury  he  was  alone.    There  was  evidence  that 

2  he  had  been  talking  about  the  trip  for  weeks  prior  thereto.  He 
had  spoken  frequently  of  indemnity  procurable  from  accident 
insurance,  if  just  such  an  event  occured,  and  had  intimated 
"smoothness"  on  the  part  of  others  injured  and  indemnified. 
He  had  mentioned  a  presentiment  and  dreams  of  the  loss  of  his 
foot  and  declared  his  purpose  to  load  up  with  insurance  on 
the  day  in  question,  as  it  would  be  a  good  thing  to  fall  back  on, 
and  he  was  particular,  in  obtaining  some  of  the  policies,  to 
ascertain  what  portion  of  the  foot  must  be  removed  to  entitle 
him  to  indemnity.  At  the  time  he  was  insolvent  and  under 
pressing  need  of  money  to  pay  insistent  creditors.  The  policy  ' 
sued  on  was  for  110,000,  one-third  payable  upon  the  loss  of  a 
foot  or  hand,  and  was  obtained  by  executing  a  premium  note, 
six  days  before  the  injury,  falsely  represented  to  have  been 
signed  by  his  wife  as  surety.    Within  an  hour  before  starting 
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on  the  trip,  he  procured  eight  insurance  tickets  for  |3,000  each, 
which  he  supposed,  by  mistake,  contained  similar  conditions. 
Held,  that  whether  the  wound  was  self-inflicted,  was  for  the 
Jury. 

Proof  of  Morn-E..  .Evidence  tending  to  show  plaintiffs  insolvency 
and  that  he  was  in  pressing  need  of  money  to  pay  insistent 

2  creditors,  was  rightly  received  for  the  purpose  of  fixing  a 
motive  for  plaintiff's  alleged  self-infliction  of  injuries. 

Intent  in  obtaining  insurance.  It  was  also  proper,  as  evidence  of 
an  intention  to  defraud,  to  show  that  defendant  had  falsely 
represented  that  he  was  going  on  the  road  as  a  collector,  and 

3  he  would  be  able  to  pay  the  premium  from  his  salary;  that  he 
falsely  represented  the  premium  note  to  have  been  signed  by  his 
wife  as  surety,  he  having  imitated  her  handwriting;  that  he  kept 
from  her  the  fact  of  obtaining  insurance  aggregating  |34,000, 
though  accustomed  to  talk  such  matters  over  with  her,  and  that 
he  entertained  the  iEigents,  while  preparing  his  policies,  with 
stories  of  others  being  injured  while  hunting,  and  who  were 
indemnified. 

Degree  of  proof.  In  an  action  on  an  accident  policy  defended  on 
the  ground  that  the  wound  was  self-infiicted,  an  instruction 
that  all  the  circumstances  to  warrant  such  finding  must  be  con- 
9  sistent  with  such  conclusion,  and  absolutely  incompatible  with 
any  other  reasonable  hypothesis,  states  a  rule  obtaining  only  in 
criminal  cases,  and  was  properly  refused. 

Powder  stains:  Materiality.  Plaintiff  wore, an  overshoe  over  a 
slipper,  and  the  evidence  tended  to  show  that  the  former  had 
no  powder  stains,  and  was  split  down  to  the  toe,  and  the  theory 

5  of  the  defense  was  that  the  muzzle  of  the  gun  when  discharged 
was  inside  the  top  of  the  overshoe,  and  hence  must  have  been 
voluntarily  placed  there  for  that  purpose.  Held,  that  the  dis- 
tance at  which  powder  stains  are  caused  by  firearms  was  ma- 
terial. 

Bubject  of  expert  testimony.  The  distance  at  which  powder  stains 
are  caused  by  firearms,  and  the  probable  effects  of  gas  gener- 

6  ated  by  the  explosion  of  powder  in  the  discharge  of  a  gun.  as 
dependent  on  its  proximity  to  the  person  of  one  claiming  to 
have  been  accidentally  injured  thereby,  are  subjects  of  expert 
evidence. 

Instructions  on  expert  testimony.     An  instruction  characterizing 

expert  testimony  in  a  case  as  '*made  up  largely  of  mere  theory 

8    and  speculation,  and  which  suggests  mere  possibilities,"  was 

properly  refused,  since  it  inaccurately   defines,  and   severely 

criticises  such  evidence. 
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Insurance:     Rkpbesentationb:     Copying*    Where     representations 
4    made  in  obtaining  a  policy  may  not  properly  be  included  in  the 
application,  they  may  be  proven  without  being  endorsed  upon 
the  policy. 

Pleading:  Compelling  more  definitness  in  petition:  Harmless 
error.  One  suing  on  an  accident  policy,  claiming  to  have  acci- 
dentally shot  himself  in  the  foot  with  a  gun,  when  alone,  was 

11  not  prejudiced  by  being  required  to  set  out  in  his  petition  the 
particular  circumstances  under  which  the  injury  was  received. 

Instructions:  Necessity  for  request.  It  was  not  error  to  omit  spe- 
cial  reference   to   expert   and    circumstantial   evidence   intro- 

7  duced,  if  instructions  correctly  announcing  the  law  in  relation 
thereto  were  not  requested. 

Same.    It  Is  not  error  to  refuse  a  charge  that  defendant  is  relying 

8  on  circumstantial  evidence,  where  the  weight  of  such  evidence 
essential  to  sustain  the  defense  stated.  That  the  party  so  re- 
lies is  as  well  known  to  the  jury  as  to  the  court. 

Appeal:    Remarks  or  trial  judge:    Exceptions.    If  no  exception 
10    was  taken,  at  the  time,  to  a  remark  of  the  court,  all  objections 
thereto  were  waived. 

Appeal  from  Polk  District  (7(mr<.-^HoN.  T.  F.  Stevenson^ 

Judge. 

Tuesday,  Febbuaby  5,  1901. 

Action  on  an  accident  insurance  policy,  stipulating  for 
the  payment  of  an  indemnity  of  $10,000  in  event  of  death, 
and  one-third  thereof  upon  the  loss  of  a  hand  or  a  foot.  The 
plaintiff  lost  his  left  foot  as  a  result  of  a  gunshot  wound  re- 
ceived in  the  evening  of  February  18,  1897,  Judgment  was 
entered  on  a  verdict  for  the  defendant,  and  the  plaintiff  ap- 
peals.   — Affirmed. 

Ayres,  Woodin  &  Ayres  for  appellant. 

Clark  &  McClaughlin  and  Cummins,  Hewitt  &  Wright 
for  appellee. 

Ladd,  J. — The  discharge  of  a  gun  into  plaintiff's  left 
foot  at  about  7  o'clock  in  the  evening  of  February  18,  1897, 
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rendered  amputation  necessary.  During  the  afternoon  he 
had  gone  to  Valley  Junction  by  street  car,  hunted  out  in  the 
the  country  about  two  miles  and  back,  and  then  returned  to 
Des  Moines,  having  killed  a  rabbit  and  a  crow.  At  the  time 
of  the  injury  he  was  alone,  returning  the  gun  to  its  owner, 
from  whom  he  had  borrowed  it  that  morning.  The 
1  circumstances  of  the  shooting  he  declared  himself  un- 

able to  detail,  save  that  he  had  stopped  to  buckle  his 
overshoe,  and  then  removed,  as  lie  supposed,  all  the  shells 
,from  the  magazine  of  the  gun,  and  that  when  starting  to 
move  on  it  went  off.  This  brief  summary  makes  it  evident 
that  to  establish  its  defense  that  the  shooting  was  intentional, 
and  not  accidental,  the  defendant  must  of  necessity  have  re- 
lied wholly  on  circumstantial  evidence.  The  searchlight  of 
truth  must  have  been  turned  into  plaintiff's  mind!,  and  his 
hidden  purposes  revealed.  The  limitations  of  human  nature 
are  such  that  we  can  only  learn  the  thought  and  motives  of 
others  through  Ic^timate  inferences  to  be  drawn  from  what 
they  do  or  say.  For  this  reason,  the  objection  interposed  to 
this  class  of  evidence,  stoutly  insisted  upon  by  appellant^ 
were  properly  overruled.  The  instinct  of  self-preservation  is 
such  that  no  person,  however  sordid,  will  voluntarily  mutil- 
ate the  members  of  his  own  body,  even  for  gain,  without 
great  hesitation.  The  whole  being  recoils  in  the  first  instance 
at  such  a  thought,  and  it  cannot  be  said  in  any  case  to  have 
happened  until  after  brooding  over  the  design  for  a  consider- 
able time,  even  for  days  and  weeks,  and  then  only  in  pursu- 
ance of  a  definite  plan.  It  was  proper  then  to  introduce  evi- 
dence tending  to  show  that  plaintiff  had  been  talking  about 
this  seemingly  unimportant  hunting  trip  for  weeks  previous 
to  the  injury;  that  he  had  spoken  frequently  of  the  indem- 
nity procurable  from  accident  insurance  in  event. of  the  loss 
of  a  liand  or  a  foot  in  hunting,  and  had  intimated  "smootli- 
iioss''  on  the  part  of  others  injured  and  indenmified ;  that  he 
had  nientionod  a  feeling  that  something  was  going  to  happen 
to  liim  on  this  trip,  and  had  dreamed  of  the  loss  of  his  foot; 
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that  he  declared  his  purpose  to  load  up  on  that  day  with  in- 
surance, as  it  would  be  a  good  thing  to  fall  back  on;  and  that 
he  was  particular,  in  obtaining  some  of  the  policies,  to  ascer- 
tain what  portion  of  the  foot  must  be  removed  to  en- 

2  title  him  to  indemnity.    So,  too  an  overpowering  mo- 
tive may  be  looked  for  in  such  a  case.     Ordinarily, 

the  mere  love  of  money  would  have  little  influence  in  induc- 
ing a  person,  ho\Cever  corrupt,  to  tear  from  him  a  foot  or  a 
hand.  Even  the  highwayman  and  the  burglar,  ordinarily 
possessed  of  a  high  degree  of  physical  courage,  stop  short  of 
of  this.  Evidence  was  rightly  received,  then,  tending  to  show 
his  situation  in  life,  and  not  only  his  insolvency,  but  that 
those  who  had  made  loans  to  him,  which  he  was  under  special 
obligations  to  repay,  were  demanding  restitution.  In  other 
words,  that  he  was  under  pressing  need  of  money  had  a  ten- 
dency to  fix  a  motive  for  inflicting  the  injury.  And  when 
we  have  added  that  the  policy  sued  on  of  $10,000  was  ob- 
tained by  executing  a  premium  note  falsely  represented  to 
have  been  signed  by  his  wife  as  surety  but  six  days  before  the 
injury,  one-third  to  be  paid  on  the  loss  of  a  foot  or  hand,  and 
that  within  an  hour  before  starting  for  Valley  Junction  that 
day  he  procured  eight  insurance  tickets,  of  $3,000  each, 
which  he  supposed  to  contain  similar  conditions,  enough  has 
been  said  to  indicate  that  the  question  of  whether  the  wound 
was  self-inflicted  was  solely  for  the  jury^s  determination. 

II.     As  pointed  out,  plaintiffs  intention  in  procuring 

the  insurance  policies  was  an  important  feature  of  the  caee ; 

for,  if  he  so  did  with  the  purpose  of  fraudulently  obtaining 

indemnity,  this  was  one  of  the  circumstances  constituting  the 

scheme  ending  in  the  destruction  of  the  foot.    It  was 

3  proper,  then,  to  receive  evidence  shov^ing  that  he  had 
falsely  represented  that  he  was  going  on  the  road  as  a 

collector  for  some  house,  and  would  be  able  to  pay  the  pre- 
mium on  the  policy  sued  on  from  his  salary  at  the  end  of  a 
month ;  that  he  falsely  represented  the  premium  note  to  have 
been  signed  as  surety  by  his  wife,  himself  imitating  her  hand- 
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writing ;  that  he  kept  from  her  the  fact  of  obtaining  insur- 
ance aggregating  $34,000  when  accustomed  to  talk  such  mat- 
ters over  with  her ;  and  that  he  entertained  the  agents  while 
preparing  his  policies  with  stories  of  others  being  injured 
while  hunting,  and  who  were  indemnified  by  insur- 

4  ance  owing  to  the  accident.     As  these  circumstances 
might  not  properly  be  included  in  the  application, 

defendant  was  not  prohibited  from  proving  them  because  of 
its  failure  to  indorse  them  on  the  policy. 

III.  The  plaintiff  wore  an  overshoe  over  a  slipper,  and 
the  evidence  tended  to  show  that  the  former  had  no  powder 
stains,  and  was  split  down  to  the  toe.  The  theory  of  the  de- 
fense was  that  the  muzzle  of  the  gun  when  discharged  was  in- 
side of  the  top  of  the  overshoe,  and  hence  must  have  been  vol- 
untarily placed  there  for  that  purpose.  If  not,  how  came  it 
to  escape  being  powder  burned  ?  If  in  plaintiff's  hands,  as  he 
declared,  and  accidentally  fired,  the  muzzle  of  the  gun  must 

have  been  near  the  foot    The  distance  at  which  pow- 

5  der  stains  are  caused,  then,  was  a  material  inquiry, 
and,  over  plaintiff's  objection,  C.  W.  Budd,  who  was 

shown  to  have  had  much  experience  in  handling  firearms,  was 
permitted  to  testify  at  what  distance  the  shoe  would  have 
been  burned,  and  to  explain  why  the  burned  space  is  larger 
the  further  off  the  gun.  The  appellant  insists  this  was  not 
the  subject  of  the  expert  evidence.  We  think  otherwise.  It 
may  be  that  most  jurors  know  how  to  fire  a  gun ;  but  few,  if 
any  of  them,  have  given  thought  concerning  the  amount  of 
heat  generated  by  the  explosion  of  powder,  or  to  the  relative 
effect  with  respect  to  the  distance  of  the  object  hit. 

IV.  What  we  have  just  said  applies  to  the  objections 
interposed  to  the  testimony  of  certain  chemists.  It  is  quite 
generally  known  that  gas  is  generated  by  the  explosion  of 
powder,  but  the  volume,  its  explosion  pressure,  and  what  will 

be  its  manifestation  if  confined,  are  matters  of  scien- 

6  tific  knowledge.     An  important  inquiry  was  whether 
the  rending  of  the  overshoe,  slipper  and  wound  to  the 
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foot  was  caused  by  the  sudden  passing  of  a  charge  of  shot 
merely,  or  in  part  was  the  result  of  the  explosion  force  of 
gas  generated  by  the  discharge  of  the  gun.     If  the  muzzle 
had  beon  at  some  distance,  the  gas  might  have  in  large  part 
escaped  in  the  air.    If  under  the  lap  at  the  top  of  the  over- 
shoe, it  would  be  somewhat  confined,  likely  to  follow  the  path 
of  least  resistance,  and  might  tear  the  shose  and  affect  the 
foot.    The  probable  effects  of  a  discharge  in  the  position  men- 
tioned might  be  readily  estimated  by  a  person  possessed  of 
scientific  knowledge  of  explosives.    People  generally  give  no 
attention  to  such  matters,  and  information  of  the  number  of 
poimds  pressure  to  the  square  inch  as  the  gas  leaves  the  gun, 
and  that  its  volume  is  2,500  times  that  of  the  powder,  would 
furnish  no  definite  idea  of  the  effect  when  directed  at  a  par- 
ticular object,  far  and  near,  nor  of  its  probable  manifestation 
when  somewhat  confined.    These  matters  are  not  of  common 
knowledge,  as  contended  by  appellant.     Only  one  of  special 
learning  or  experience  with  explosions  would  be  able  to  esti- 
mate with  any  degree  of  accuracy  the  effect  of  a  discharge 
of  a  gun  in  the  positions  suggested,  and  for  this  reason  there 
was  no  error  in  receiving  the  opinions  of  the  experts. 

V.     The  court  was  not  bound  to  instruct  specially  upon 
every  class  of  evidence  received,  and,  unless  instructions  cor- 
rectly announcing  the  law  were  requested,  it  was  not  error 
to  omit  special  reference  to  the  subject  of  expert  and 
Y  circumstantial  evidence.  The  one  on  expert  testimony 

requested  characterized  it  as  "made  up  largely  of 
mere  theory  and  speculation,  and  which  suggests  mere  possi- 
bilities."   It  is  needless  to  say  that  such  a  definition, 

8  inaccurate  in  point  of  fact  and  conveying  a  severe 
criticism  of  such  evidence,  was  properly  refused.  That 

defendant  relied  on  circuipstantial  evidence  was  quite  as  well 
known  to  the  jury  as  the  court,  and  the  weight  of  such  evi- 
dence essential  to  sustain  the  defense  was  stated.    It  was  not 
error,  then,  to  refuse  instructions  on   these  points. 

9  Other  instructions  requested  were  to  the  effect  that 
all  the  circumstances  to  warrant  a  finding  that  the* 
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wound  was  self-inflieted  must  be  consistent  with  such  a  con- 
clusion, and  absolutely  incompatible  with  any  other  reason- 
able hypothesis.  Such  a  rule  obtains  in  criminal,  not  civil, 
cases.  In  the  latter  the  jurors  are  not  to  be  freed  from  all 
reasonable  doubt,  but  to  find  for  the  party  in  whose  favor  the 
evidence  preponderates,  and  according  to  the  reasonable  prob- 
ability of  truth.     1  Greenleaf  Evidence,  section  13. 

VI.     Most  of  the  rulings  on  the  admissibility  of  evi- 
dence have  been  disposed  of  by  what  has  already  been  said. 
The  others  are  so  manifestly  correct  that  discussion  is  not 
demanded.    The  competency  of  the  experts  to  testify 

10  was  established,  and  no  exception  taken  to  the  remark 
of  the  court  complained  of.     In  failing  to  question 

ihe  propriety  thereof  in  some  way  at  the  time,  all  objection 
thereto  was  waived.    The  plaintiff  was  not  prejudiced 

11  in  being  required  to  set  out  in  his  petition  the  particu- 
lar circumstances  under  which  the  injury  was  re- 
ceived. The  motion  to  strike  the  amendment  to  the  abstract 
is  overruled.  A  careful  examination  of  the  entire  record  has 
discovered  no  prejudicial  error,  and  the  judgment  is  af- 

riKMED. 


Cael  Eggert,  Appellee,  v.  J.  C.Templeton  et  ah.  Defend- 
ants, Town  of  Bennett^,  Appellants. 

CitieB  and  Towns:  Nor  liable  fob  cost  of  pbivatb  drains  ordered. 
Where  the  committee  on  streets  of  a  town  ordered  drain  tiles, 

1  pursuant  to  a  resolution  of  the  town  council  granting  petition 
for  an  outlet  to  tile  drains,  so  that  cellars  and  lots  in  certain 

2  blocks  might  be  properly  drained,  the  drains  being  of  benefit 
only  to  private  property,  and  of  no  use  for  the  drainage  of  the 
streets,  the  town  was  not  liable  therefor. 

Duty  of  Jury  to  Follow  Instructions:  Where  there  is  no  dispute 
but  that  certain  tile  were  purchased  and  used  by  town  officers, 
not  for  the  purpose  of  improving  the  streets  or  alleys,  but  for 
the  sole  purpose  of  draining  private  property,  and  the  court 
charged  the  Jury  that  if  they  found  such  to  be  the  fact  the 
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2  town  was  not  liable  therefor,  though  the  council  attempted  to 
ratify  the  purchase.  It  Is  the  duty  of  the  jury  to  obey  such  In- 
sructions,  and  find  in  accordance  with  the  undisputed  facts,  and 
a  verdict  contrary  thereto  should  be  set  aside. 

Appeal  from  Cedar  District  Court. — ^Hon.  W.  H.  Tbbioh- 

UEB,  Judge 

Tuesday^  Febbuaby  5,  1901. 

Action  at  law  to  recover  the  reasonable  value  of  certain 
drain  tile  furnished*  defendant  town  at  its  instance  and  re- 
quest. Trial  to  a  jury,  verdict  and  judgment  for  plaintiff, 
and  the  town  appeals. — Reversed. 

Preston  &  Moffitt  for  appellant. 

No  appearance  for  appellee. 

Deemeb,  J. — The  committee  on  streets  and  alleys  of  the 
defendant  town  ordered  the  drain  tile  for  which  plaintiff 
seeks  to  recover.     It  was  ordered  pursuant  to  a  resolution 

of  the  town  council  granting  a  petition  for  an  outlet 
1  to  tile  drains,  "so  that  cellars  and  lots  in  certain 

blocks  might  be  properly  drained."  The  drain  in 
which  it  was  used  ran  from  the  southeast  comer  of  a  certain 
block,  diagonally  across  the  street,  to  the  block  lying  south- 
east of  the  one  first  mentioned.  From  that  point  it  ran  in  a 
southeasterly  direction  across  the  adjoining  block  and  an  al- 
ley, to  a  creek,  into  which  it  emptied.  It  was  constructed 
for  the  sole  purpose  of  draining  cellars,  and  was  laid  more 
than  six  feet  below  the  surface.  At  the  time  it  was  con- 
structed there  was  adequate  surface  drainage  for  the  street, 
and  this  drain  was  not  constructed  to  carry  off  surface  water, 
except  as  it  might  find  its  way  into  adjoining  cellars.  These 
facts  are  practically  without  dispute. 

The  trial  court  gave  the  following  instructions :    "But  if 
you  fail  to  find  that  said  tile  was  purchased  or  used  for  the 
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sole  purpose  of  improving  or  repairing  the  streets  or  alleys- 
thereof,  or  if  you  find  that  the  same  was  purchased 
2  and  used  for  the  sole  purpose  of  draining  private 

property,  then  said  town  is  not  liable,  even  though  the 
council  thereof  may  have  subsequently  undertaken  to  ratify 
the  same.  If  you  find  from  the  evidence  that  the  tile  in 
question  was  permitted  by  the  town  of  Bennett  to  be  laid 
across  its  streets  and  alleys  for  the  sole  purpose  or  draining 
private  property,  then  the  same  would  not  be  a  public  im- 
provement of  the  streets  and  alleys  of  said  town,  and  it  would 
not  be  liable  therefor."  The  duty  of  the  jury  to  follow  these 
instructions  is  clear.  Had  it  done  so,  it  would  have  returned 
a  verdict  for  the  defendant.  Instead  of  doing  so,  it  found  for 
the  plaintiff.  Defendiant's  motion  for  a  new  trial  should 
have  been  sustained  on  this  ground  alone. — ^Keveesed. 


Simeon  T.  Pbeby,  Trustee,  Appellant,  v.  Frank  J.  Kaspab 

et  al. 

Correction  of  Record  by  Motion:     To  correct  a  record  under  Code, 

5    sections  243,  244.  the  correction  must  be  made  during  the  term 

at  which  the  record  was  made,  as  provided  by  section  243. 

Motion  to  retax  costs.    Under  Code,  section  3864,  providing  for  the 
retaxatlon  of  costs  on  the  application  of  any  party  aggrieved, 

1  and  that  "in  such  retaxaiton  aU  errors  shall  be  corrected." 

2  error  in  the  allowance  of  an  attorney's  fee  on  foreclosure  can- 
8  not  be  corrected  by  such  motion,  since  the  right  thereto  is  de- 
4    termined  as  a  part  of  the  judgment,  and  the  error  is  Inherent 

therein,  though  the  fee  allowed  by  the  contract  is  to  be  taxed 
as  costs. 

Wrongful  axlowance  of  attornby  fee.  No  relief  can  be  had  by 
motion,  under  Code,  sections  4091,  4093,  providing  for  the  cor- 
rection of  "mistakes  or  omissions  of  the  clerk,  or  irregularity 
8  in  obtaining  judgment  or  order,"  for  the  wrongful  allowance  of 
an  attorney's  fee  on  the  foreclosure  of  a  mortgage,  as  the  error 
is  inherent  in  the  judgment  itself,  and  the  proceedings  for  cor- 
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rection,  on  tlie  grounds  enumerated  in  section  4091,  should  be 
by  petition,  under  section  4094,  and  be  commenced  like  an 
original  action. 

Proceedings  Subsequent  to  Judgment  In  Party's  Favor:  Notice  to 
ATTOBNEY.  After  rendition  of  judgment  in  a  party's  favor,  he 
is  not  chargeable  with  notice  of  subsequent  motions  in  the 
cause  unless  actual  notice  has  been  given  him,  and  after  the 
7  rendition  of  Judgment,  the  signing  of  the  record,  and  the  appar- 
ent conclusion  of  the  case,  he  cannot  be  bound  as  to  subsequent 
proceedings  therein  by  service  of  notice  on  his  attorneys,  ex- 
cept in  cases  of  appeal  and  retaxation  of  costs  and  like  cases, 
especially  provided  for  by  statute. 

Appeal:    Presumptions:    Corrections   of  Record.    It  must  be  pre- 
sumed on  appeal,  where  nothing  otherwise  appears,  that  the 
6    Judge  did  his  duty  in  signing  the  record,  pursuant  to  Code, 
section  242. 

Appeal  from  Pottawattamie  District  Court. — Hon.  Walter 
I.  Smith^  Judge. 

Tuesday^  Febkuary  5,  1901. 

The  facts  to  be  considered  on  this  appeal  are  as  follows : 
In  October,  1894,  the  plaintiff  brought  suit  to  foreclose  a 
mortgage  on  certain  land  of  which  Agnes  Simanek  was  then 
ow^ner,  Frank  J.  Kaspar  and  wife  being  the  mortgagees. 
Agnes  Simanek  was  joined  as  party  defendant.  Decree  was 
entered  by  default,  and  there  was  an  allowance  of  $120  as 
attorney's  fees,  the  statutory  affidavit  not  being  filed  with 
the  original  papers,  but  on  the  day  the  decree  was  en- 
1  tered.    At  the  same  term  Agnes  Simanek  filed  a  mo- 

tion to  retax  costs  and  set  aside  the  allowance  of  at- 
torney's fees,  on  the  ground  that  the  affidavit  was  not  propr 
•erly  filed,  but  no  action  thereon  was  taken  at  that  term.  The 
decree  was  entered  January  22,  1895,  and  the  motion  to  sot 
aside  the  allowance  of  attorney's  fees  was  filed  March  26, 
1895.  The  property  was  sold  ou  execution  February  25, 
1895,  to  the  plaintiff  for  the  amount  of  the  judgment,  includ- 
ing coste  and  attorney's  fees,  and  the  payment  therefor  made, 
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and  the  attorney's  fe^s  were  paid  to  the  attorney,  James  B. 
Meikle,  who  receipted  for  the  same.  In  March,  1898,  notice 
was  served  on  the  attorney,  James  B.  Meikle,  that  the  motion 
filed  by  Agnes  Simanek  would  be  called  for  hearing  March 
26,  1898.  Resistance  was  made  to  the  motion,  and  one  or 
more  affidavits  were  filed  by  each  party,  and  on  the  hearing 
the  allowance  of  the  attorney's  fees  was  set  aside  for  failure 
to  file  the  statutory  affidavit  with  the  original  papers.  From 
this  action  of  the  court,  the  plaintiff  appeals. — Reversed. 

Duffy,  Oaines  £  Eelby  and  John  A.  Story  for  appellant 

Mayne  &  Hazelton  for  appellees. 

McClain,  J. — There  is  ho  contention  but  that  the  al- 
lowance of  the  attorney's  fee  was  improper.     Wilkins  v. 
Troxitner,  66  Iowa,  557 ;  Siweney  v,  Davidson,  68  Iowa,  386. 
The  question  is  whether  the  defendant  is  entitled  to 

2  relief  in  this  proceeding.     Appellant  contends  that 
this  is  a  motion  to  retax  costs,  and  that  such  motion 

does  not  reach  the  error  complained  of.  In  this  position  we 
think  appellant  is  correct.  The  statutory  provision  as  to  a 
motion  to  retax  costs,  which  was  in  force  at  the  time  this  mo- 
tion was  originally  filed,  was  the  same  as  that  now  found  in 
the  Code,  section  »S864,  as  follows:  "Any  person  aggrieved 
by  the  taxation  of  a  bill  of  costs  may,  upon  applicataion,  have 
the  same  retaxed  by  the  court,  or  by  a  referee  appointed  by 
the  court  in  which  the  application  or  proceeding  was  had, 
and  in  such  retaxation  all  errors  shall  be  corrected'."  The  mo- 
tion here  contemplated  is  not  a  motion  for  a  modification  of 
a'  judgment  or  decree  already  rendered,  but  to  direct  the 
court's  attention  to  the  action  of  its  officers,  in  pursuance  of 
a  judgment  or  decree,  with  a  view  of  correcting  any  errors 
which  they  may  have  made.     Fairbaim  v.  Dana,  68 

3  Iowa,  230.    While  it  is  true  that  the  attorney's  fee  al- 
lowed by  the  terms  of  the  contract  is  to  be  taxed  as 

costs,  nevertheless  the  right  to  such  fee  is  to  be  determined 
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by  the  court  in  rendering  judgment,  and  the  right  to  attor- 
ney's fees  in  this  particular  was  determined  by  the  court  in 
its  original  judgment.  The  propriety  of  the  court's  action 
could  then  have  been  tested,  and  any  error  in  the  judgment 
could;  have  been  corrected.  It  was  subject  to  the  same  meth- 
ods of  review  and  correction  as  any  other  portion  of  that 
judgment.  It  was  not  necessary  to  wait  for  the  action  of  the 
clerk  in  taxing  the  attorney's  fees  to  determine  whether  any 
error  was  committed.  Therefore  it  was  incumbent  on  the  de- 
fendant to  proceed  to  question  the  correctness  of  the  judg- 
ment, and  he  could  not  raise  the  question  by  a  motion  to  retax 
the  costs.  The  necessity  of  a  motion  to  retax  the  costs  before 
asking  a  review  of  the  judgment  in  that  respect  on  appeal  is 
that,  in  an  ordinary  case  of  taxation  of  costs,  the  question  to 
be  raised  by  the  motion  has  not  otherwise  been  presented  to 
the  trial  court,  and  no  question  not  thus  presented  can  be  con- 
sidered on  appeal.  But  the  question  as  to  the  right  to  attor- 
ney's fees  in  this  case  has  been  presented  to  the  trial  court 
The  judge  had  been  called  upon  to  determine  whether  there 
was  such  an  aflSdavit  in  the  case  as  entitled  the  plaintiff  to 
have  a  judgment  entered  for  attorney's  fees.  In  reaching  his 
conclusion  in  this  matter,  the  judge  committed  an  error,  due 
perhaps  to  inadvertence,  but  nevertheless  an  error  which  in- 
hered in  the  judgment  itself.  Therefore  the  relief 
4  which  the  lower  court  gave  was  not  proper  relief,  un- 

der a  motion  for  a  retaxation  of  costs.    Ainley  v,  Inr 
surance  Co.,  113  Iowa,  post. 

Appellee  contends  that,  while  this  motion  may  have  been 
improperly  named,  it  really  did  ask  relief  to  which  appellee 
was  entitled,  and  was  properly  sustained  either  as  a  motion 
for  the  correction  of  the  record,  under  sections  243,  244  of  the 
present  Code,  or  for  the  vacation  or  modification  of  the  judg- 
ment, under  Code,  sections  4001,  4093.  The  difficulty  with 
the  first  of  these  contentions  is  that  Code,  section  243,  pro- 
vides that  the  record  *'inay  be  amended  or  any  entry  therein. 
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expunged  at  any  time  during  the  term  at  which  it  is  made 
or  before  it  is  signed  by  the  judge,"    The  correction 

5  in  this  case  was  not  made  during  the  term  at  which 
the  record  was  made.    There  is  no  evidence  before  us 

as  to  when  the  record  was  signed  by  the  judgs,  but  Code,  sec- 
tion 242  (which  contains  substantially  the  same  provisions  as 
were  in  force  at  the  time  the  judgment  was  entered),  con- 
templates that  the  records  shall  be  signed  at  the  term,  or  pos- 
sibly at  the  next  term ;  but  there  is  no  provision  by  which  the 
signing  is  to  be  postponed  beyond  the  succeeding  term,  and 
the  action  of  the  court  in  modifying  this  judgment  was  not 
taken  until  three  years  after  the  judgment. was  en- 

6  tered.  It  must  be  presumed  that  the  judge  did  his 
duty  in  regard  to  signing  the  record.  Without  at- 
tempting now  to  determine  just  what  is  the  full  scope  of 
Code,  sections  243,  244,  it  seems  clear  to  us  that  the  court 
cannot,  on  a  motion  to  correct  the  record,  modify  a  juds:- 
ment  duly  entered  and  properly  made  of  record  many  terms 
prior  to  that  at  which  the  correction  is  attempted  to  be  made. 
Certainly,  the  records  of  courts  are  not  to  be  left  hung  up 
in  an  ambiguous  position  by  reason  of  the  pendency  of  some 
motion  made  after  the  entry  of  judgment,  and  of  which,  a?  is 
true  in  this  case,  the  opposite  party  was  not  notified. 

In  this  connection,  it  is  proper  to  refer  to  a  contention 
that  the  attorney  for  the  appellant  had  knowledge  of  the  mo- 
tion at  the  time  it  was  filed.    It  is  sought  to  charge  him  with 
knowledge  by  a  letter  set  out  in  appellee's  amendment 

7  to  abstract,  purporting  to  have  been  written  by  him  to 
the  attorneys  for  appellee  in  September,  1895,  saying 

that  he  did  not  care  to  contest  that  part  of  the  motion  relat- 
ing to  attorney's  fees.  It  does  not  appear  how  this  letter  gets 
into  the  record,  but  assuming  that  it  is  correctly  there,  it  does 
not,  in  our  opininon,  charge  the  appellant  with  notice  of  said 
motion.  After  the  rendition  of  judgment,  appellant  was  not 
chargeable  with  notice  of  motions  in  the  case  except  as  no- 
tice thereof  was  given.     Wetmore  v.  Harper,  70  Iowa,  346 ; 
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Insurance  Co.  v.  Duffie,  67  Iowa,  175.  Surely,  it  is  not  con- 
templated that,  after  the  rendition  of  judgment,  the  signing 
of  the  record,  and  the  apparent  conclusion  of  the  case,  one 
who  was  a  party  to  the  proceeding  can  be  bound  as  to  subse- 
quent proceedings  by  the  mere  knowledge  of,  or  even  formal 
notice  to,  the  attorney  who  acted  in  the  case.  The  notice 
necessarily  must  be  such  notice  as  to  revest  the  court  with 
jurisdiction,  and  jurisdictional  notice  could  not  be  secured 
by  service  on  an  attorney.  The  only  exceptions  to  this  rule, 
we  imagine,  are  those  where  the  statute  expressly  authorizes 
a  notice  of  further  proceedings  to  be  given  to  an  attorney 
"who  appeared  in  the  case,  as,  for  instance,  where  notice  of  ap- 
peal is  thus  authorized,  or  authorizes  such  notice  by  implica- 
tion, as  in  the  case  of  motion  to  retax  costs  or  proceedings 
to  amend  the  record,  as  authorized  in  Code,  section  243.  The 
attorney  who  wrote  this  letter  did  not  at  this  time  appear  in 
court  in  behalf  of  appellant  with  reference  to  this  motion. 
No  doubt  it  he  had  done  so  with  authority  the  court  would 
have  had  jurisdiction,  but  the  court  got  no  jurisdiction  what- 
ever over  Appellant  with  reference  to  this  motion  until  such 
jurisdiction  was  acquired  in  1898,  by  appearance  of  his  at- 
torney in  resistance  to  the  motion.  Can  it  be  supposed  for  a 
moment  that  service  of  notice  of  this  motion  in  1898  on  the 
attorney  who  represented  plaintiff  in  the  court  in  1895,  when 
the  judgment  was  rendered,  would  revive  the  jurisdiction 
of  the  court  over  the  party  ?  Such  contention  would  seem  to 
lis  to  be  wholly  untenable.  We  conclude,  therefore,  that  the 
court  had  no  authority  in  1898  to  correct  the  record  duly  en- 
tered in  1895,  even  though  the  motion  under  which  such  cor- 
rection was  made  was  filed-  before  the  end  of  the  term  at 
which  the  judgment  was  entered,  it  not  having  been  filed  un- 
til after  the  judgment  was  fully  entered  on  the  record. 

Finally,  with  reference  to  the  contention  that  the  court 
properly  sustained  the  motion  in  1898  under  the  authority 

V^oL  113  la— 18 
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of  Code,  sections  4091,  4093,  we  have  to  say  that  the  motion 
does  not  come  within  the  grounds  of  correction  speci- 
8  fied  in  section  4093,  which  "are  mistakes  or  omissions 

of  the  clerk,  or  irregularitity  in  obtaining  judgment 
or  order/'  If  it  had  been  on  one  of  these  grounds,  it  might 
have  been  prosecuted  as  provided  by  that  section,  if  "served 
on  the  adverse  party  or  his  attorney,  and  within  one  year," 
but  it  is  not  for  these  grounds.  There  was  no  mistake  or 
omission  of  the  clerk,  nor  was  there  any  irregularity.  The 
error  was  one  inhering  in  the  judgment  itself.  Proceedings 
for  correction  on  grounds  enumerated  in  Code,  section  4091, 
are  to  be  by  petition,  under  Code,  section  4094,  and  the  pro- 
oeeedings  are  to  be  commenced  as  those  in  any  other  original 
action.  The  action  of  the  court  in  sustaining  the  motion  was 
erroneous,  and  must  be  reversed. 


'136     78  J.  O.  RoE^  Appellant,  v.  James  M.  McCaughait,  Appellee,, 

—    -  AND  N".  Bachtel. 

Notice  of  Appeal:    Timslt  sebvice.    An  appeal  wiU  be  dismissed 
1    where  the  notice  was  not  served  in  time. 

Rule  applied.    A  notice  of  appeal  from  the  vacation  of  a  Judgment 

1  must  be  served  within  six  months  thereafter  and  not  six  months 
from  the  final  judgment  entered  after  such  vacation. 

Bill  of  exceptions.    May  be  properly  filed  before  final  entry  of 

2  judgment 

Review  of  conflict  in  evidence.    A  finding  of  the  trial  court  on 
conflicting  evidence  will  not  be  disturbed  on  appeal,  unless  it 

3  be  the  result  of  passion  or  prejudice,  or  so  clearly  against  the 
evidence  as  to  justify  the  conclusion  that  it  Is  not  the  result 
of  honest  and  fair  discretion. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spurrier, 

Judge. 

Wednesday^  February  6, 1901. 
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AoTiOK  at  law  on  two  promissory  notes  executed  by  de- 
fendants to  one  J.  A.  Roe,  and  by  Roe  transferred  and  in- 
dorsed to  plaintiff.    Defendant  McCaughan  alone  appeared 
and  filed  answer,  pleading  that  he  was  a  surety  for  his  co- 
defendant;  that  the  action  is  barred  against  the  principal; 
that  the  payee  released  the  principal  by  an  agreement  based 
on  sufficient  consideration,  without  his  (the  surety's)  con- 
Bent;  that  plaintiff  is  not  the  owner  of  the  notes;  that  T.  S. 
Roe  is  a  brother  of  J.  A.,  and  plaintiff  a  son,  and  that  T.  S. 
was  a  guarantor  of  the  notes;  that  he  (T.  S.)  paid  and  took 
up  the  said  notes,  and  that  the  same  were  delivered  to  him 
after  maturity  and  before  the  pretended  assignment  to  plain- 
tiff;  that  T.  S.  Roe,  who  was  indebted  to  defendant  in  a  sum 
exceeding  the  amount  of  said  notes,  entered  into  a  contract 
with  him  (defendant)  by  which  he  agreed  to  take  up  the 
notes,  and  turn  them  over  to  defendant  in  consideration  of 
the  discharge  of  so  much  of  his  indebtedness ;  that,  in  viola- 
tion of  this  agreement,  he,  after  taking  up  the  notes,  had 
them  transferred  to  plaintiff,  after  maturity,  for  the  purpose 
of  having  suit  brought  thereon.    A  demurrer  to  the  division 
of  the  answer  pleading  the  statute  of  limitations  was  sus- 
tained, and  the  case  on  the  remaining  issues  was  tried  to  the 
court,  resulting  in  a  judgment  for  defendant    Both  parties 
appeal,  but,  as  plaintiff  denominates  himself  appellant,  he 
will  be  so  called  in  this  court — Affirmed. 

Oranger  &  Bennett  iov  appellant 
Barcroft  &  McCaughan  for  appellee. 

Deemer^  J. — The  case  was  tried  at  the  January  term, 
1897,  of  court,  and  a  judgment  was  entered  on  February  2, 
1897,  dismissing  plaintiff^s  petition,  no  time  being  given  for 
plaintiff  to  file  a  bill  of  exceptions,  and  no  exceptions  being 
taken  to  the  judgment,  as  we  understand  it  Thereafter  and 
on  July  8,  1897,  plaintiff  filed  a  motion  to  set  aside  the 
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judgment  because  entered  by  inadvertence  and  mistake,  and 
because  it  deprived  plaintiff  of  his  right  of  appeaL     The 
record  shows  the  following  entries  relative  to  this 
1  motion :    "This  cause  came  on  for  hearing  July  12, 

1897,  upon  motion  to  vacate  judgment  entry;  and 
the  court  being  fully  advised  in  the  premises,  sustains  said 
motion,  and  orders  that  the  entry  of  judgment  heretofore 
made  herein  be  vacated,  and  set  aside ;  to  which  defendant 
excepts.  And  now,  on  this  twentieth  day  of  July,  1897,  this 
cause  came  on  for  hearing  before  the  court,  andl  the  court, 
being  fully  advised  in  the  premises,  finds  that  defendant 
should  have  judgment  for  costs  herein.  It  is  therefore  or- 
dered and  adjudged  by  the  court  that  the  defendant  do  have 
and  recover  of  and  from  the  plaintiff,  J.  O.  Roe,  judgment 

for  the  costs  herein,  taxed  at  $ ,  and  that  execution  issue 

therefor.  To  all  of  which  plaintiff  duly  excepts  and  is 
granted  sixty  days  time  within  which  to  prepare  and  file  bill 
of  exceptions  herein.*'  It  is  claimed  that  all  the  foregoing 
was.  entered  of  record  July  20,  but  the  record  does  not  sus- 
tain the  contention.  Plaintiff's  notice  of  appeal  is  from 
the  judgment  rendered  on  July  20,  and  defendant's  is  from 
the  ruling  of  July  12  on  the  motion  to  set  aside  the  judg- 
ment entered  February  2.  As  defendant's  notice  was  not 
served  until  more  than  six  months  after  he  says  the  ruling 
of  which  he  complains  was  made,  his  appeal  must  be  dis- 
missed. If  the  notice  were  treated"  as  timely,  still  we  dis- 
cover no  error  in  the  ruling  of  which  he  complains.  The  mo- 
tion was  not  for  a  new  trial,  but  to  set  aside  a  judgment  en- 
try. There  was  no  need,  therefore,  for  a  new  trial.  The 
only  questions  involved  were  the  right  of  plaintiff  to  have  an 

exception,  and  time  for  filing  a  bill  of  esBoeptMHis. 
2  A  proper  bill  was  filed  <m  February  3,  1S9T.    TWt 

this  was  before  the  final  eaitry  of  judgment  ie  of 
no  consequence. 

II.     On  the  merits  the  questions  of  the  statute  of  limi- 
tations afid  of  the  dischaige  of  the  principal  dd>tor  are  out 
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of  the  case;  the  former  by  reason  of  the  ruling  on  the  de- 
murrer to  the  division  of  the  answer  tendering  this  issuei, 
and  the  latter 'by  reason  of  an  utter  lack  of  evidence  to  sup- 
port it.  The  only  remaining  issue  presents  a  ques- 
3  tion  of  fact.    The  case  is  at  law,  and  was  tried  to  the 

court  without  the  intervention  of  a  jury.  Its  find- 
ing, however,  has  the  force  and  effect  of  a  verdict,  and  will 
not  be  interfered  with  unless  it  be  the  result  of  passion  or 
prejudice,  or  so  clearly  against  the  evidence  as  to  justify  the 
conclusion  that  it  was  not  the  result  of  an  honest  and  fair 
discretion.  Saar  v.  Finkin,  Y9  Iowa,  61 ;  Walthelm  v.  Ar'tz, 
70  Iowa,  G09 ;  Haskell  v.  City  of  Des  Moines,  74  Iowa,  110 ; 
Giger  v.  Railway  Co.,  80  Iowa,  492 ;  Inghram  v.  National 
Union,  103  Iowa,  395 ;  Assurance  Co.  v.  Neil,  76  Iowa,  645. 
It  is  not  our  practice  to  set  out  the  evidence  on  which  we 
base  our  conclusions,  and  it  is  sufficient  for  the  purpose  of 
this  case  to  say  that  there  was  testimony  offered  on  the  part 
of  defendant,  which,  if  uncontradicted,  would  have  been  suf- 
liciont  to  justify  the  judgment  of  the  trial  court.  The  me:"^ 
fact  that  this  was  contradicted  is  not  controlling,  for  the  pre- 
siding judge  had  most  of  the  witnesses  before  him,  and  was 
better  able  than  we  to  weigh  and  measure  their  evidence. 
As  his  findings  are  not  without  support,  we  will  not  inter- 
fere.— Affirmed. 


Sophia  Lawrence  v.  Agnes  Nelson  (jmwrence),  App«t 

lant. 

Fraudulant  Divorce:     Setting  aside:     After  death  of  divorced  man. 
8    A  decree  of  divorce  may  be  set  aside  for  fraud  thougli  an  In- 
nocent party  will  be  injuriously  affected  thereby. 

Bona  fide  BEsn>ENCE.    A  divorce  decree  obtained  by  ose  who  ta  tiat 
3..  a  bona  flde  resident  of  the  state,  is  of  no  yalidity. 


1*3    ?U 
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Who  may  set  asidde:  Widow  of  pensioner.  The  widow  of  a 
deceased  p^sioner,  who,  i{  his  widow,  is,  under  the  laws  of  the 

1  United  States,  entitled  to  a  pension  from  the  time  of  his  death, 
has  a  suAeient  property  interest  to  entitle  her  to  sue  to  annul 
a  traiidulent  divorce  decree  obtained  by  him  during  his  life- 
.    time. 

NEatsaABY  PITIES :     Adult  heirs  of  pensioner.    Adult  heirs  of  a 

^^  di^qeased  yuited  States  jpensioner  are  not  necessary  parties  to 

2    annul  a  ifraudulent  divorce  obtained  by  him   in  his  lifetime. 

felnce  they  ai^  beyond  tlie  age  that  entitles  them  to  a  pension. 

Appeal  from  Dallas  District  Court — Hon.  J.  H.  Apple- 
.  y  '  GATE^  Judge. 

Wednesday^  Februaby  6, 1901. 

Suit  to  annul  a  decree  of  divorce  entered  in  an  action 
brought  by  Henry  Lawrence,  deceased^  against  plaintiff.  The 
relief  sought  was  granted,  and  the  defendant  appeals. — 
Affirmed. 

Shortley  &  Harpel  for  appellant. 

White  &  Clark  for  appellee. 

Ladd,  J. — Each  party  to  this  record  is  a  single  woman. 
This  is  inevitable,  whatever  the  character  the  decree  of  di- 
vorce. If  valid,  it  merely  fixes  the  plaintiff's  status  as  such 
a  few  year's  earlier  than  otherwise  was  accomplished  by  the 
death  of  Henry  Lawrence.  If  invalid,  setting  it  aside  will 
not  affect  her  status  as  an  unmarried  woman.  And  the 
court  will  not,  for  the  mere  purpose  of  satisfying  a  senti- 
ment, inquia*e  which  is  the  widow  of  the  deeeasetl. 
1  But,  where  some  property  right  hinges  on  the  ques- 

tion, the  past  status  of  these  parties  may  become  the 
subject  of  judicial  investigation.  Johnson  v,  Colem^n^  23 
Wis.  452 ;  Rawlins  v,  Rawlins,  18  Fla.  345 ;  Bomsta  v.  John- 
son^  38  Minn.  230  (36  K  W.  Kep.  341).  See  Webster  v. 
Webster,  54  Iowa,  155;  Barney  v,  Barney,  14  Iowa,  189. 
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The  deceased  left  no  property  subject  to  administration, 
but  was  a  pensioner  under  the  laws  of  the  United  States, 
and  had  established  his  right  to  the  bounty  of  the  govern- 
ment under  sections  4692  and  4693  of  the  United  States  Ee- 
vised  Statutes,  as  we  understand.  Upon  his  death,  as  is  con- 
ceded, his  widow  is  entitled  to  a  pension  commencing  from 
that  time.  See  section  4702,  an  act  of  congress  approved 
June  7,  1888.  This  pension,  though  a  mere  bounty  of  the 
government,  is  as  certain  as  the  right  to  property  while  the 
particular  statute  authorizing  it  stands.  The  right  to  it  de- 
pends upon  the  status  of  these  parties  immediately  before 
the  death  of  Henry  Lawrence.  Which  was  then  his  wife? 
Ordinarily  this  inquiry  is  solely  for  an  appropriate  depart- 
ment of  the  general  government  But  here  is  a  decree,  r^- 
ulpr  on  its  face,  apparently  foreclosing  investigation — an 
obstruction  to  the  acquirement  by  plaintiff  of  property 
rightly  belonging  to  her.  The  source  of  this  property  can 
be  given  little  weight  in  determining  whether  it  furnishes  a 
proper  basis  for  the  investigation  of  her  past  status.  What 
difference  can  it  make  whether  this  be  decided*  to  enable  a 
person  to  obtain  property  through  the  probate  court  or  the 
commissioner  of  pensions?  None  save  that  in  the  one  case 
the  title  thereto  is  settled,  and  in  the  other  the  right  to  its 
immediate  acquirement.  The  case  differs  from  that  of 
Moyer  v.  Koontz,  103  Wis.  22  (79  K  W.  Kep.  60),  in  that 

parties  submit  to  the  jurisdiction  of  the  court.  As 
2  the  heirs  were  not  interested  in  the  result,  all  being 

adults,  they  were  not  necessarily  parties.  We  con- 
clude that  the  property  interest  is  sufficiently  certain  to  war- 
rant inquiry  into  the  validity  of  the  decree,  and  the  deter- 
mination of  plaintiff's  status  as  a  widow  of  the  deceased. 

II.  The  decree  attacked  was  entered  in  the  district 
court  of  Dallas  county  July  25,  1893.  The  ground  alleged 
was  desertion  in  1855,  and  service  was  had  by  publication. 
That  the  plaintiff  herein,  Henry  Lawrence,  had  lived  in 
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that  county  during  the  ye%r  previons,  cannot  be  questioned. 

But  the  statute  exacts  more.  This  must  appear  to 
3  have  ^%een  in  good  faith  and  not  for  the  purpose  of 

obtaining  a  divorce."  Section  3172,  Code.  Unless 
this,  preliminarj'^  to  hearing  on  the  merits,  was  fully  estab- 
lished, the  action  should  have  been  dismissed.  Section  3173, 
Code.  The  record  has  convinced  us  that  residence  was  for 
the  sole  purpose  of  obtaining  this  decree,  and  not  with  a  view 
of  remaining  in  the  state.  He  was  started  in  this  direction 
by  a  prosecution  b^un  by  the  plaintiff  in  Jefferson  county, 
Ind.,  in  January,  1892,  from  which  he  fled,  but  appears  to 
have  tarried  in  Chicago  long  ^lough  to  file  a  petition  for  a 
<iivorce,  in  which  he  falsely  asserted  a  residence  of  two  years 
in  Illinois.  While  in  Dallas  county  he  acquired  no  property, 
save  that  essential  to  following  his  trade  as  a  painter,  and 
went  .under  an  assumed  name  until  the  decree  was  entered, 
precisely  one  year  from  the  month  he  arrived.  Shortly  af- 
terwards, in  October,  he  married  defendant,  wirh  whom  ho 
had  lived  since  1861,  and  finally  left  the  state  in  March  of 
the  following  year  for  the  county  of  Jefferson,  Ind.,  from 
whence  he  came,  and  there  resided  until  death.  And  the 
evidence  shows,  without  dispute,  that  he  deserted  plaintiff, 
rather  than  she  him,  as  allied  in  the  petition ;  that  during 
the  period  of  their  cohabitation  he  was  guilty  of  excessive 
cruelty,  and  willfully  and  without  fault  on  her  part,  left  her 
penniless,  with  six  small  children  to  care  for  and  maintain. 
Not  until  30  years  had  passed,  and  only  when  pursued  by 
her  whom  he  had  so  wronged,  did  he  undertalce  to  procure  a 
decree  by  which  to  shield  himself  from  punishment;  and 
then  in  a  state  distant  from  his  residence,  on  substituted  ser- 
vice, and  living  in  the  concealment  of  an  assumed  name.  As 
he  was  not  a  bona  fide  resident  of  Iowa  at  any  time,  the  de- 
cree is  of  no  validity.  Hinds  v.  Hinds,  1  Iowa,  36;  Whit- 
comb  V.  Whitcombj  46  Iowa,  437 ;  Dunham  v,  Dunham,  16*2 
111.  689  (44  N.  E.  Eep.  841,  35  L.  R  A.  70) ;  Watkins  r. 
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WatJeins,  125  Ind.  163  (25  N.  E.  K^.  175,  21  Am.  St.  Kep. 
217). 

III.  It  is  quite  immaterial  whether  defendant  at  the 
time  of  her  marriage  knew  of  the  relation  between  plaintiff 
and  deceased;.  Rush  v.  Rush,  46  Iowa,  648 ;  Allen  v.  Mac- 
lellan,  12  Pa.  St  328  (51  Am.  Dec  608).— Affibmed. 

Deemeb^  J.,  dissents. 


J.  MrLTON  KiLMEE  V.  M.  F.  Hannifan  et  ah,  Appellants- 
Mortgages:     Mebgeb.     Where  premises  mortgaged  by  lieirs  were 
sold  by  the  administrator  for  the  payment  of  debts,  and  pur- 
1    chased  by  the  mortgagee,  and  there  was  a  surplus  after  the 
debts  were  paid,  the  mortgage  did  not  merge  in  the  fee,  when 
no  third  person's  rights  were  prejudiced  thereby. 

Same,  Where  the  lien  of  a  mortgagee  purchasing  the  mortgaged 
property  would  not  otherwise  merge  in  the  fee,  the  rights  of 
1  the  purchaser  of  the  mortgagor's  interest  after  the  mortgage 
was  on  record  were  not  prejudiced  by  such  nonmerger  as  to 
force  the  lien  to  merge,  since  she  took  subject  to  the  mortr 
gagee's  rights. 

Appeal   from   Harrison   District    Court. — Hon.    Wilijam. 
HuTCHiNSON,  Judge. 

Wednesday^  Febeuaey  6, 1901. 

Action  in  equity  upon  a  note  and  mortgage.    From  a: 
decree  in  plaintiff's  favor,  defendants  appeal. — Affirmed. 

L.  R.  Bolter  &  Sons  for  appellant. 

Roadifer  &  Arthur  for  appellee. 

Watebman^  J. — One  Cornelius  Hannifan,  the  owner 
of  a  half  section  of  land  in  Harrison  county,  died  intestate 
in  the  month  of  January,   1889,  leaving  surviving  him  a: 
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widow  and)  ten  children.  The  widow  and  two  of  the  chil- 
dren executed  to  plaintiff  the  mortgage  and  note  in  question ; 
the  mortgage  by  its  terms,  covering  the  respective  interests 
of  the  signers.  After  the  execution  of  the  mortgage  the  real 
estate  was,  by  proper  proceedings  on  the  part  of  the  admin- 

trator,  sold  to  pay  the  debts  of  Cornelius  Hannifan, 
1  and  plaintiff  was  the  purchaser  thereof.    There  was  a 

surplus  after  the  debts  were  paid,  and  it  is  sought  in 
this  action  to  enforce  the  mortgage  lien  againt  this  surplus. 
The  defendant  Luce  claims  to  have  purchased  the  interests 
of  defendants  without  notice  of  plaintiff's  lien.  Some  other 
facts  will  be  given  as  we  proceed,  in  connection  with  the  is- 
sues upon  which  they  have  a  bearing. 

I.  It  is  contended  that  plaintiff  has  lost  his  lien 
through  his  purchase  of  the  mortgaged  pr^nises.  It  is  a  well- 
settled  rule  of  equity  jurisprudence  that  a  purchase  by  a  mort- 
gBgva  of  the  mortgaged  premises  does  not  merge  the  mort- 
gage is  the  legal  title,  when  it  is  to  the  interest  of  the  mort- 
gagee that  it  should  be  kept  alive,  if  the  right  of  third  i)er- 
sons  are  not  thereby  prejudiced.  Vanice  v.  Bergen,  16 
Iowa  550;  Delaware  iJ.  Const,  Co.  v,  Davenport  &  St,  P, 
By  Co,,  46  Iowa,  406;  Banlc  v.  Elmore,  52  Iowa,  541;  Ful- 
ler V,  Lamar,  58  Iowa,  477;  Patterson  v.  Mills,  69  Iowa, 
755 ;  Gray  v.  Nelson,  77  Iowa,  63.  The  evidence  here  is 
that  plaintiff  intendedi  to  keep  his  mortgage  alive;  that  he 
trif^l  to  use  it  in  payment  for  the  land  he  purchased.  And 
it  is  manifest  that  it  was  not  to  his  interest  either  to  have 
his  lien  merge,  or  his  purchase  operate  as  apajonent.  We 
next  take  up  the  question  as  to  how  far  the  rights  of  Luce, 
who  purchased  the  interests  of  defendants,  will  operate  to 
defeat  the  application  of  the  rule  stated.  The  mortgage 
was  on  record  when  Luce  purchased,  and,  without  setting  out 
the  testimony,  we  may  say  his  purchase  was  made  with 
knowledge  of  plaintiff's  claimed  rights  thereunder.  We  do  i 
not  understand  it  to  be  disputed  that,  if  plaintiff  is  entitled 
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to  a  lien,  he  may  enforce  it  against  the  surplus  in  the  hands 
of  the  administrator. 

II.  We  have  treated  the  legal  questions  presented  first. 
The  main  defense  on  the  facts  is  that  defendants  nevfer  exe- 
cuted the  mortgage  on  the  real  estate,  that  the  understand- 
ing between  them  and  plaintiff  was  that  the  mortgage  should 
cover  chattels  only,  that  the  instrument  was  executed  in 
blank,  and  that  plaintiff  wrongfully  and  without  their  knowl- 
edge or  consent  inserted  a  description  of  the  real  estate.  We 
are  satisfied  the  trial  court  found  correctly  on  this  branch  of 
the  case.  While  there  was  talk  at  first  of  a  chattel  mortgage, 
the  preponderance  of  the  testimony  shows  that,  before  the  in- 
strument was  executed,  plaintiff,  who  was  advancing  money 
on  the  strength  of  the  security,  refused  to  let  go  puless  he  was 
given  a  mortgage  on  real  estate.  This  was  assented  to  by 
all  the  defendants,  and  the  instrument  then  duly  executed. 
The  decree  of  the  trial  court  is  correct,  and  it  is  affirmed. 


Sarah  Dashiel^  Appellee,  v.  Eli  Harshman,  Appellant 

Deeds:  Recital  of  area  conveyed:  Covenants.  Where  In  a  deed  of 
land  there  are  no  express  averrments  or  covenants  as  to  quan- 
tity, a  statement  as  to  the  number  of  acres  conveyed  wiU 
3  yield  to  the  actual  area,  as  ascertained  by  reference  to  the 
plat,  field  notes,  monuments,  or  other  certain  descriptions  of  the 
premises  cbnveyed. 

Same:  Boundaries,  A  river  ran  through  a  quarter  section  of 
school  land  at  the  time  of  the  government  survey,  so  as  to 
leave  83.2  acres  of  land,  part  being  north  and  part  south  of  the 
river.  The  river  was  meandered,  but  the  section  was  not  sub- 
divided  by   the   government    The   state    issued   a   patent   to 

1  plaintiff  for  forty  acres  of  the  east  end  of  the  quarter  section, 

2  and  a  patent  to  another  for  forty-three  and  two-tenths  acres 
8    of  the  quarter.    Held,  that  plaintiff's  patent  vested  title  in  her 

to  forty  acres  on  the  east  side  of  the  quarter  section,  excluding 
the  river  as  meandered  by  the  United  States  survey;  that  the 
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width  of  such  tract  was  e^ual  on  the  north  and  south  lines 
thereof,  and  the  west  line  thereof  parallel  with  the  east  line  of 
the  section. 

Agreed  boundaries:  Burden  of  proof.  A  quarter  section  of  land, 
through  which  a  meandered  river  ran,  contained  83.2  acres  of 
land,  partly  north  and  partly  south  of  the  river.  Forty,  acrea 
of  the  east  end  of  the  quarter  was  patented  to  plaintift  and 
forty-three  and  two-tenths  acres  of  the  quarter  was  patented  ta 

4  another.  Defendant  claimed  that  by  agreement  of  the  patentee 
the  land  was  divided  between  them  so  as  to  make  the  north  line- 
of  the  river,  instead  of  the  south  line  of  the  quarter,  the  south 
line  of  plaintiffs  quarter.  Held,  that  the  burden  was  on  the 
defendant  to  show  such  agreement  and  division,  and,  in  the 
absence  of  such  showing,  plaintiff's  land  should  be  held  to 
extend  to  the  south  line  of  the  quarter  section. 

Meandebed  streams:  Accretiofis.  Where  a  meandered  navigable 
stream  runs  through  a  government  subdivision  of  land,  a  patent 
of  such  subdivision  does  not  convey  to  the  patentee  title  to  the 

5  land  in  the  stream  between  the  meander  lines,  since  title  ta 
such  land  is  in  the  state,  subject  only  to  the  riparian  rights  of 

6  the  owners  of  the  land  on  either  bank,  and,  the  lines  being  sub- 
ject to  change,  the  title  of  the  adjoining  owner  follows  the- 
meanderings  of  the  stream. 

Opinion  evidence  as  to  area.  Where  plaintifT  owned  land  through 
which  ran  a  meandered  river,  which  had  changed  its  bed  ma- 
ll terially  since  a  government  survey  and  plat  were  made,  and 
there  was  no  plat  or  survey  made  since  the  location  of  the^ 
river  changed,  a  witness  familiar  with  the  land,  may  testify 
as  to  the  number  of  acres  on  one  side  of  the  river. 

False  Representations:  Reliance:  Deeds.  Plaintiff,  owning  29.11 
acres  of  land  executed  a  quit  claim  deed  thereof  to  defendant 
for  one  dollar,  relying  on  his  statements  that  the  deed  did  not 
aftect  her  land  in  any  way  and  on  his  promise  that,  if  there 

7  was  anything  in  the  deed  which  affected  the  title  to  her  land, 
he  would  make  it  good.  Plaintiff  sought  to  recover  the  value 
of  the  land,  which  defendant  had  conveyed  to  a  third  party,  on 
the  ground  of  fraud  in  obtaining  the  deed.  Held,  that  plain- 
tiff need  not  show  that  it  was  the  false  representations 
alone  that  she  relied  on.  but,  if  the  false  statements  was  one 
of  the  inducements  that  led  her  to  act,  it  was  sufficient,  though 
the  statement  was  coupled  with  a  promise,  the  breach  of 
which  would  not  of  itself  constitute  fraud. 

Evidence  of  reliance.  Plaintiff  owned  29.11  acres  of  land  in  the 
east  half  of  the  quarter  section,  and  executed  a  quit  claim 
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deed  thereof  to  the  deTendant  for  one  dollar.  In  her  petition  she 
alleged  that  she  executed  the  deed  relying  on  defendant's  state- 
$  ment  that  the  deed  did  not  affect  her  land  or  her  title.  Held 
that  this  allegation  was  supported  by  evidence  that  defendant 
stated  that  the  deed  covered  only  the  west  half  of  the  quarter 
section  to  which  she  claimed  no  title,  as  defendant  knew. 

Plea  and  proof:  Harmless  error.  Plaintiff,  owning  29.11  acres 
of  land,  executed  a  quit  claim  deed  thereof  to  defendant  for 
one  dollar,  relying  on  his  statements  that  the  deed  did  not 
8  affect  the  land  in  any  way.  The  petition  in  action  to  recover 
the  value  of  the  land  also  alleged  other  false  statements  made 
by  defendant  relating  to  the  deed,  and  there  was  evidence  suih 
porting  such  allegation.  The  court  required  the  Jury  to  find 
not  only  that  these  false  statements  were  made^  but  also  the 
false  statements  on  which  she  alleged  she  relied,  ana  that  she 
relied  on  all  of  them,  in  order  to  Justify  plaintiff's  recovery. 
Held  that  there  was  no  error  in  this  charge  as  against  defend- 
ant, but  that  it  was  more  favorable  to  him  than  he  was  en- 
titled to. 

Opinions.  Where  defendant  obtained  from  plaintiff  a  quit  claim 
deed  of  her  land  for  a  nomtnal  eensideration,  falsely  represent- 
ing to  her  that  the  deed  did  not  cover  her  land  or  affect  her 
7  title  thereto,  such  representations  were  not  mere  legal  opinion, 
but  were  fraudulent  representations  of  fact,  on  which  she  might 
rely,  and  recover  damages  thereby. 

Negligence  as  estoppel.  Plaintiff  executed  a  quit  claim  deed  of  her 
land  to  defendant  for  a  nominal  consideration,  relying  on  his 
representations  that  the  deed  did  not  affect  her  land  or  her 
title  thereto  in  any  manner.  She  was  advanced  in  years,  her 
eyesight  was  defective,  and  she  was  unacquainted  with  the  de- 
scription of  her  land,   as   her  patent  was  destroyed   by  fire 

10  thirty-six  years  before.  She  objected  to  signing  the  deed  until 
she  had  shown  it  to  her  attorney,  to  see  if  it  was  all  right;  and, 
to  induce  her  to  sigh  it  then  and  there,  defendant  made  the 
false  representations.  Held,  that  she  was  not  estopped  from 
claiming  fraud  by  her  negligence  in  not  ascertaining  the  con- 
tents of  the  deed. 


OQ  Thk  hy  Acetlo^i  Requests.  Plaintiff  was  the 
oftgiaal  i^stentee  from  tibe  state  of  the  east  sixty  rods  of  the 
MHti^MMt  qutftsr  of  a  school  section.  A  meandered  stream  run 
thAuugli  tlMl  I«iiA»  the  bomUl  line  of  wMeii  orossed  the  south 
line  of  the  oeetion  about  forty  rods  irest  oi  the  Bovtheut  sec- 
tlon  comer  which  was  located  near  the  center  of  the  stream, 
It    leaTlnc  plaiatlff  o&e  and  forty-six  tenths  acres  soutL  of  the 
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stream.  Afterwards  the  bed  of  the  stream  moved  northward 
until  there  was  29.11  acres  soutji.of  tljie  stream,  within  the  east 
sixty  rods  of  tl^e  southeast  Quarter.  .Dj&ijei^d^f^t  Ijy,  fraudulent 
representations  obtained  a  deed  from  plain tifT  of  hisd  29.11 
acres,  and  conveyed  it  to  a  third  party.  In  a  suit  by  plain- 
tiff to  recover  the  value  of  his  land,  the  court  charged  that  any 
accretions  to  the  land  of  an  abutting  owner  made  by  the  river 
v/ould  inure  to  the  benefit  of  such  owner,  and  if  there  were 
accretions  south  of  the  river,  within  the  east  sixty  rods  of  the 
southeast  quarter  of  the  section,  .and  if  the  plaintiff  was  the 
abutting  owner  thereof  it  would  inure  to  her  benefit,  but  only 
to  the  extent  to  which  the  same  was  added  to  her  land  abutting 
threon.  and  included  in  the  east  sixty  rods  of  the  quarter  sec- 
tion. Held,  that  the  charge  was  good,  as  far  as  it  went,  even 
if  plaintiff  was  not  entitled  to  all  the  accretions  south  of  the 
river  within  the  east  sixty  rods  of  the  quarter  section,  as  the 
jury  were  not  required  to  award  plaintiff  the  value  of  all  the  ac- 
cretions, or  of  any  more  than  were  added  to  her  abutting  land 
within  said  sixty  rods;  and,  if  defendant  wished  a  charge 
more  explicit  in  defining  the  rights  of  abutting  owners  it  was 
his  duty  to  have  asked  it. 

Appeal:  Review  of  verdict  bedttced  by  ooubt.  Where  a  verdict 
is  rendered  for  an  amount  in  excess  of  that  justified  by  the 
evidence  and  the  trial  court  has  reduced  the  amount  to  such 
sum  as  it  deemed  proper,  and  the  amount  as  so  reduced  is  sup- 

13  ported  by  the  evidence,  and  the  verdict  is  supported  by  the 
evidence,  and  the  trial  court  has  reduced  the  amount  to  such 
is  not  reversible  on  the  ground  that  the  verdict  is  the  result  of 
passion  and  prejudice. 


Appeal    from     Wapello    District    Court, — Hon.    Kobekt 
Sloan^  Judge. 

Wednesday,  February  6,  1901. 

Action  to  recover  the  value  of  certain  lands  alleged 
to  have  been  deeded  the  defendant  by  reason  of  his  fraud  and 
misrepresentations.  So  far  as  material,  the  issues  will  be 
referred  to  in  the  body  of  the  opinion.  Trial  to  a  jury, 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
— Affirmed. 
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W.  8.  Cocn  and  McElroy  &  McElroy  for  appellant. 
Oeo.  W.  Dashiel  and  McNett  &  Tisdale  for  appellee. 

Deemer^  J. — The  subject-matter  of  the  controversy, 
to-wit,  29.11  acres'  of  land  with  the  exception  of  1.46  acres 
lying  outside  the  government  meander  line  in  the  south- 
west corner  of  the  tract,  is  all  accreted,  having  formed  since 
the  originial  government  survey  in  the  year  1847.  Plain- 
tiff claims  that  she  formerly  owned  the  land,  and  that  de- 
fendant obtained  a  deed  thereto  by  fraud.  Defendant  denies 
plaintiff's  ownership.  Says  that  he  was  at  all  times  the 
equitable,  if  not  the  legal,  owner  of  the  property;  that  he 
had  deeded  the  same  to  one  Stroud  in  the  year  1893,  and  in 
good  faith  and  without  fraud  procured  a  quitclaim  deed 
from  plaintiff  and  her  Husband  for  the  express  purpose  of 
clearing  the  title  thereto  in  his  grantee.  Plaintiff's 
1  title  is  based  on  three  patents  issued  by  the  state  of 

Iowa.  The  first,  No.  10,140,  was  issued  to  plaintiff, 
and  conveyed  the  southeast  fractional  quarter  of  section  16,. 
containing  83.2  acres;  the  second,  No.  10,087,  purports  to 
convey  to  plaintiff  40  acres  of  the  east  end  of  said  quarter; 
and  the  third  purports  to  convey  to  George  W.  Dashiel, 
plaintiff's  father-in-law,  43.2  acres  of  said  quarter.  The 
evidence  shows  that  the  first  patent  was  returned  to  the 
school  fund  commissioner,  in  order  that  plaintiff  might  let 
her  father-in-law  have  the  tract  that  was  covered  by  the 
patent  which  was  issued  to  him,  and  that  the  second  and  third 
patents  were  issued  in  lieu  of  the  first.  Thereafter  plain- 
tiff and  her  father-in-law  had  a  surveyor  make  a  division  of 
the  land,  and  this  he  did  by  nmning  a  line  60  rods  west  of 
the  east  line  of  the  fractional  quarter  section.  The  deed  to 
the  defendant  covered  the  land  in  the  above  mentioned 
fractional  quarter,  south  of  tlie  Des  Moines  river,  that  runs 
through  this  quarter,  and  east  of  the  60-rod  line  established 
by  the  surveyor. 
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The  first  point  made  by  the  defendant  is  that  pla?n- 
tiff's  patents  do  not  cover  the  land  in  controversy.     The 

lands  were  originally  surveyed  in  the  year  1847; 
2  and,  that  a  better  understanding  may  be  had  of  the 

situation,  we  append  a  copy  of  the  plat,  certified  by 
i^he  surveyor  general: 


The  Des  Moines  river,  which  runs  through  the  section 
-as  shown  by  this  plat,  had  worked  its  way  northward  until 
at  the  time  of  trial  the  south  bank  was  12.97  chains  north 
'Of  the  southeast  comer  of  the  section,  and  at  the  center  of 
the  southeast  quarter  was  near  where  the  north  bank  was  at 
the  time  of  the  original  survey.  There  is  no  doubt  that  the 
original  patent  conveyed  the  whole  of  the  southeast  quarter 
of  the  section.  The  number  of  acres  mentioned  therein 
in  not  controlling,  for  it  is  a  general  rule  that,  independent 
-of  express  averment  or  covenant  as  to  quantity,  a  statement 
as  to  the  number  of  acres  conveyed  will  yield  to  the  actual 
:area,  as  ascertained  by  reference  to  the  plat,  field  notes,  monu- 
ments, or  other  certain  description  of  the  premises  conveyed. 
IJfford  V.  Wilkvns,  33  Iowa,  110;  Schlosser  v.  Cruichshank, 
:9G  Iowa,  414.    If  the  case  stood  alone  on  the  original  patent, 
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there  would  be  no  doubt  of  plaintiff's  title  to  at  least  a  part 
of  the  land  in  controversy  which  lies  south  of  the  river  as  it 
runs  through  that  section.  The  meandered  line  of  the  river 
was  not  treated  as  a  boundary  in  any  of  the  patents  and  was 
run  simply  to  mark  the  sinuosities,  course  and  distance  of 
the  river.  The  southeast  comer  of  the  section,  as  fixed  by 
the  government  surveyor,  was  evidently  in  or  near  the  mid- 
dle of  the  stream.  But  defendant  contends  that  neither  of 
the  two  subsquent  patents  made  to  take  the  place  of  the  first 
one  covers  the  land  in  dispute,  that  lies  south  of  the  river, 
in  the  southeast  quarter  of  the  section.  As  bearing  on  this 
proposition,  the  court  instructed  that  the  second  patent  is- 
sued to  plaintiff  vested  title  in  her  to  40  acres  on  the  east 
side  of  the  quarter  section,  excluding  the  Des  Moines  river 
as  meandered  by  the  United  States  survey,  and  that  the 
width  of  such  tract  would  be  equal  on  both  the  north  and 

south  lines  thereof,  and  the  west  parallel  with  the 
4  ea^t  sectional  line,  and  that  the  burden  was  on  the 

defendant  to  show  that  when  she  and  her  father-in- 
law  divided  the  land  between  them,  after  the  second  and 
third  patents  were  issued,  they  agreed  upon  and  recognized 
the  north  bank  of  the  river  as  the  southern  boundary  of  their 
tracts.  It  further  instructed  that  the  Des  Moines  river  was 
a  navigable  stream,  and  that  the  meandered  space  between 
the  two  banks  of  the  river  did  not  pass  by  the  patents  hither- 
to mentioned.  These  instructions  are  complained  of,  and  it 
is  further  argued  that  the  evidence  shows  beyond  dispute 
that  neither  plaintiff  nor  her  father-in-law  ever  made  claim 
to  any  of  the  land  lying  south  of  the  river.  We  think  the  in- 
structions are  clearly  correct     Forty  acres  off  the  east  side 

of  a  fractional  quarter  ordinarily  means  just  what 
6  the  trial  court  says  it  does.    As  the  Des  Moines  river 

was  a  navigable  stream,  the  patents  did  not  convey 
the  land  lying  between  the  meandered  lines  of  the  river. 
Title  to  that  land  was  in  the  state,  subject  only  to  the  ripar- 
VoL  113  la— 19 
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ian  rights  of  the  owners  of  the  land  on  either  bank  of  the 
stream.     Schlasser  v.   Cridchshank,   96   Iowa,   414. 
6  These  meandered  lines  did  not  fix  the  boundaries  of 

the  land.  They  were  subject  to  change,  and  title  fol- 
lowed the  meanderings  of  the  streams.  Tomlin  v.  Railroad 
Co.,  32  Iowa,  106;  Musser  v.  Hershey,  42  Iowa,  356.  So 
that  the  court  was  correct  in  excluding  the  land  lying  be- 
tween the  meandered  lines  from  the  40  acres.  It  was  also 
correct  in  saying  that  the  burden  was  on  defendant  to  show 
that  plaintiff  did  not  make  claim  to  any  part  of  the  land 
lying  south  of  the  river  that  was  included  in  her  patent  This 
conclusion  follows  from  what  we  have  hitherto  said  regard- 
ing the  land  described  in  the  parents.  The  evidence  was  in 
conflict  regarding  this  last  point,  and  we  are  not  to  interfere 
with  the  conclusions  of  the  jury  on  this  proposition.  Defend- 
ant may  havie  had  a  peponderance  of  the  evidence,  but  that 
is  not  for  us  to  determine.  McCorviich  v,  Iluse,  78  111., 
363,  relied  on  by  appellant,  is  not  in  point.  There  the 
original  survey  showed  a  fractional  half  section  divided  by 
a  bayou,  and  the  government  issued  separate  patents  for  the 
land  lying  on  either  side  thereof.  Each  patentee  knew,  from 
the  field  notes,  plat,  entry,  and  purchase,  that  he  was  getting 
lands  bounded  by  the  meandered  lines  of  the  bayou.  The 
number  of  acres  on  either  side  w^as  shown,  and  the  court  held 
that,  under  the  facts  of  the  case,  quantity  was  a  part  of  the 
description.  Here  the  government  surveyor  did  not  under- 
take to  subdivide  the  section,  as  it  was  school  land ;  and  the 
jury  may  have  found,  as  we  have  said,  that  the  patentees 
understood  they  were  getting  all  their  deeds  called  for.  There 
in  some  evidence  regarding  a  map  or  plat  in  the  ofiice  of  th^ 
school-fund  commissioner  that  plaintiff's  husband  saw  about 
the  time  she  obtained  her  patent,  but  the  jury  may  have 
found  from  the  evidence  that  he  thought  he  was  getting  all 
the  land  in  the  quarter  section  covered  by  the  first  patent. 
The  plat  or  map  itself  is  not  in  evidence,  and  we  have  no 
means  of  knowing  what  ir  showed,  or  of  its  authenticity. 
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Tiiere  is  no  evidence  that  the  state  authorities  ever  3ub(ii- 
vided  the  sections,  except  as  it  was  done  through  the  patents 
issued  by  it,  which  referred  to  the  original  government  sur- 
vey. The  state  has  never  attempted  to  issue  any  other  pat- 
ents for  this  quarter  than  those  to  which  we  have  referred. 
II.  Holding  as  we  do  that  the  jury  was  warranted  in 
finding  that  plaintiff  had  title  to  some  of  the  lalid  lying  south 
of  the  riv^er,  the  next  question  that  demands  out  attention 

is  that  of  fraud  in  obtaining  the  conveyance.  That 
7  defendant  obtained  a  quitclaim  deed  to  the  part  of 

land  in  dispute  from  plaintiff  and  her  husband  for  the 
sum  of  one  dollar  is  admitted.  Plaintiff  claims  that  this  con- 
veyance was  obtained  by  and  through  the  fraud  of  defendant, 
in  representing  that  it  was  for  the  purpoee  of  clearing  up 
title  to  the  west  half  of  the  quarter  section,  that  there  was 
nothing  in  the  deed  except  a  release  of  a  flaw  in  the  title  to 
that  half,  and  that  there  was  nothing  in  the  deed  that  in  any 
manner  affected  title  to  her  land,  and  that  if  there  was  he 
would  make  it  good.  The  only  statements  plaintiff  pleads 
she  relied  ui)on  wore  that  the  deed  did  not  affect  her  land  in 
any  way,  and  the  promise  to  indemnify  her  in  case  it  did. 
The  promise  to  indemnify  would  not  of  itself  constitute 
fraud.  It  might  give  plaintiff  a  cause  of  action  for  breach 
of  contract,  but  not  one  sounding  in  tort.  This  is  elementary 
doctrine,  and  needs  no  citation  of  authorities  in  its  support. 
But  it  is  also  true  thatp  laintiff  need  not  show  that  it  was 
the  false  representation  alone  that  she  relied  on.  If  the  false 
statement  was  one  of  the  inducements  that  led  her  to  act,  it 
was  sufficient,  although  the  statement  was  coupled  with  a 
promise,  the  breach  of  which  would  not  of  itself  constitute 
a  fraud.  It  is  admitted  that  defendant  and  his  attorney 
both  stated  to  plaintiff  before  she  executed  the  deed  that  it 
did  not  affect  plaintiff's  land.  The  evidence  is  in  conflict 
regarding  the  alleged  statement, — that  they  said  it  was  for 
the  purpoee  of  clearing  up  the  title  to  the  west  40  only.  In 
view  of  that  conflict,  we  cannot  interfere  with  the  findings 
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of  the  jury  on  that  issue.  But  it  is  said  that  neither  of  these 
representatations,  even  if  true,  can  be  the  basis  of  a  claim 
of  fraud;  that  they  were  merely  expressions  of  a  legal 
opinion;  and  that  plaintiiF  was  not  justified  in  relying 
thereon.  We  cannot  agree  with  counsel  in  this  conten- 
tion. The  statement  was  in  some  sense  a  statement  of  a 
legal  conclusion,  but  it  was  also  a  statement  of  fact. 
Whether  or  not  a  particular  tract  of  land .  is  covered  by 
a  deed  is  ordinarily  a  matter  of  fact.  There  may  be 
questions  of  law  mixed  with  it,  but  primarily  the 
question  is  one  of  fact.  The  deed  did  cover  land  that  was 
included  in  plaintiff's  patent,  if  that  patent  be  valid.  But 
it  was  not  the  legal  question  that  was  l>eing  discussed.  It 
was  simply  the  fact  question  as  to  whether  or  not  it  was  so 
written  as  to  cover  the  east  half  of  the  fractional  quarter. 
That  it  did  not  cover  it  is  undenied,  and  that  the  jury  mav 
have  found  that  defendant  said  it  only  covered  the  west  half 
is  clear,  if  plaintiff's  evidence  is  to  be  believed.  In  this  con- 
n(  etion  defendant  complains  of  the  eleventh  and  twelfth  in- 
structions given  by  the  court.  They  are  too  long  to  be  copied 
at  length.  The  exact  complaint  is  that  certain  representa- 
tions said  to  have  been  made  by  defendant,  but  which  are 
not  claimed  to  have  been  relied  on  in  the  petition,  are  made 
the  basis  of  a  claim  of  fraud.  It  is  true  that  the  court  did 
refer  to  such  statements,  but  they  are  all  charged  in  the  pe 
tition,  although  it  is  not  said  that  plaintiff  relied  on  each  of 
them,  and  there  was  evidence  to  sustain  them.  Had  the  court 
authorized   the   jury   to  find   fraud   from   these   statements 

alone,  there  would  no  doubt  have  been  prejudicipi 
8  This  it  did  not  do,  however.     It  required  the  jury  to 

find  not  only  that  these  statements  were  made,  but 
that  the  others  on  which  plaintiff  says  she  relied  were  also 
made,  and  that  all  were  relied  on  by  plaintiff.  The  instruc- 
tion was  more  favorable  to  defendant  than  he  was  entitled 
to.  If  any  one  may  complain  of  them,  it  is  the  plaintiff. 
JTo  statements  or  conduct  not  referred  to  in  the  petition  weire 
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alluded  to  in  the  charge,  and  there  is  no  claim  that  the  ver- 
dict is  not  supported  because  of  no  proof  to  show  that  plain- 
tiff relied  on  each  and  all  of  the  statements  charged. 

9  Aside  from  this,  however,  a  statement  in  the  plead- 
ings that  defendant  represented  that  the  deed  did  not 

affect  plaintiff's  land  would  be  supported  by  evidence  that 
defendant  represented  that  it  covered  nothing  but  the  west 
half  of  the  fractional  quarter.  She  was  making  no  claim  to 
this  west  half,  and  dciendnnt  knew  that  she  had  no  title 
thereto.  The  statement  in  the  pleading  was  of  an  ultimate 
rather  than  an  evidentiary  fact,  and  would  be  supported  by 
evidence  of  the  character  indicated. 

III.     Defendant    further    claims     that     plaintiff     is 

estopped  by  her  own  negligence  from  claiming  fraud.     In 

this  conection  he  says  that  the  verdict  is  contrary  to  tlie 

tenth  instruction.    That  instruction  reads  as  fcJl.^wa: 

10  "If  you  find  from  the  evidence  in  the  case  that  the 
plaintiff,  Sarah  Dashiel,  signed  the  quitclaim  deed  in 

question  in  this  case  without  acquainting  herself  with  its 
contents,  then  she  is  estopped  by  her  own  negligence  from 
asking  relief  from  the  obligation  created  thereby,  and  is 
bound  by  said  quit-claim  deed,  acording  to  its  terms  and  the 
description  of  the  property  as  set  forth  therein,  unless  you 
find  that  her  signature  thereto,  without  the  knowledge  of  the 
contents  thereof  and  description  of  the  land  therein  quit- 
claimed, was  procured  from  her  by  fraud.*'  To  properly 
determine  this  point,  reference  must  also  be  maae  to  a  part 
of  the  eleventh  instruction  bearing  on  the  same  subject,  as 
follows:  "(11)  But  if  you  find  from  the  evidence  in  the 
case,  at  the  time  said  deed  was  executed,  that  the  plaintiff 
was  advanced  in  years,  and  that  her  eyesight  was  defective, 
and  that  she  was  unacquainted  with  the  description  of  her 
land  by  numbers,  by  reason  of  the  fact  that  the  original 
patent  to  her  land  had  been  destroyed  by  fire  in  1861 ;  and 
if  you  further  find  that  she  told  the  defendant  that  she 
would  wait  until  she  had  an  opportunity  to  take  legal  ad- 
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vice  and  consult  here  attorney,  and  if  upon  so  doing,  she 
found  everything  all  right  and  as  represented  by  defendant, 
she  would  sign  the  deed;  and  if  you  further  find,  for  the 
purpose  of  inducing  her  to  sign  the  same  then  and  there, 
that  the  defendant  falsely  and  fraudulently  represented," 
etc.  The  eleventh  instruction,  in  so  far  as  it  has  a  bearing 
on  the  point  under  consideration,  is  not  complained  of.  If 
it  had  been,  the  complaint  would  be  without  merit.  Williams 
V.  Hamilton,  104  Iowa,  428;  Sutton  v.  Risser,  104  Iowa, 
031.  The  two  propositions  were  submitted  to  the  jury,  and 
it  evidently  found,  under  the  eleventh  instruction,  that  plain- 
tiff was  not  negligent.  Believe  as  we  may  about  this  finding, 
it  has  evidence  to  support  it,  and  we  should  not  interfere. 

IV.  Certain  rulings  on  evidence  are  complained  of. 
The  court  sustained  objections  to  certain  questions  as  not 
proper  cross-examination.  Strictly  speaking,  perhaps  this 
is  true;  yet  no  error  would  have  been  committed  had  the 
trial  court  admitted  the  evidence.  The  whole  matter  rested 
in  the  sound  discretion  of  the  trial  court,  and  we  will  not 
interfere.     The  defendant  might  have  offered  the  evidence 

in  his  own  behalf,  had  he  been  so  advisd,  and  no  pos- 
11         sible    prejudice    resulted.     Plaintiff's  husband  was 

permitted  to  testify  as  to  the  number  of  acres  of 
land  north  of  the  river.  Objection  to  this  on  the  ground 
that  it  was  a  conclusion,  and  not  the  best  evidence,  was  over- 
ruled. We  think  the  ruling  was  correct,  for  the  river  was 
changing  from  time  to  time,  and  the  number  of  acres  on 
either  side  was  a  question  of  fact.  Moreover,  there  was  no 
plat  or  survey  showing  these  facts.  In  any  event,  the  rul- 
ing was  without  prejudice. 

V.  Defendant  claims  that  the  greater  part  of  the  land 
lying  south  of  the  river  was  accreted,  and  should  be  divided 
between  plaintiff,  the  owner  of  the  west  half  of  the  quarter, 
and  the  owner  of  the  land  adjoining  section  16  on  the  south. 
Reference  to  the  plat  will  disclose  the  basis  of  this  claim.  It 
is  said  in  argument,  and  is,  no  doubt,  true,  that  accreted 
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land  is  to  be  divided  so  that  each  of  the  proprietors  of  the 
former  shore  line  will  have  the  same  proportion  of  the  new 
as  they  had  of  the  old.  CouUhard  v.  Stevens,  84,  Iowa,  241. 
The  exact  point  is  that  the  court  ignored  this  rule  in  its 
instructions,  and  permitted  the  jury  to  find  that  all  of  the 
accreted  land  south  of  the  river  belonged  to  the  plaintiff, 
and  was  transferred  by  the  deed  to  the  defendant,  and  did 
not  limit  the  amount  of  accretions  for  which  plaintiff  was 
entitled  to  recover.  The  material  part  of  the  instruction 
complained  of  reads  as  follows:  "(22)  When  the  United 
States  surveyed  the  land  through  which  the  Dee  Moines  river 
flowed,  and  abutting  thereon  on  either  side  of  said  river,  the 
same  was  treated  as  a  navigable  river,  and  the  land  along  its 
shores  was  meandered  on  both  sides  of  said  river,  and  the 
space  between  the  meander  lines  on  each  shore  was  excluded 
in  calculating  the  number  of  acres  in  any  section  or  part 
thereof  through  which  said  river  flowed;  and  the  purchasers 
of  the  tracts  of  land  abutting  upon  said  river  acquired  title 
to  the  meander  line  of  said  river,  but  at  the  same  time  be- 
came what  is  known  in  law  as  ^riparian  owners,'  so  that  the 
encroachment  by  the  river  upon  their  land,  and  washing 
away,  would  be  their  loss,  and  at  the  same  time  any  accre- 
tions made  by  the  river  to  their  land  abutting  upon  said 
river  would  inure  to  their  benefit  and  become  their  prop- 
erty, and  hence,  if  you  find  from  the  evidence  in  the  case 
that  on  the  south  side  of  the  river,  and  east  of  the  line  60 
rods  west  of  the  east  lino  of  said  section,  there  have  been  ac- 
cretions to  the  land  in  said  section  16,  abutting  upon  said 
river,  by  reason  of  which  the  quantity  of  land  abutting 
thereon  has  been  increased,  then  such  increase  would  inure 
to  the  benefit  of  the  abutting  owner  thereof,  and  if  the 
plaintiff  was  such  abutting  owner  thereof,  on  the  south  side 
of  said  river  it  would  inure  to  her  benefit,  but  only  to  the 
extent  to  which  the  same  was  added  to  her  land  abutting 
thereon,  and  included  in  said  southeast  quarter  section,  east 
of  the  60-rod  line."     It  will  be  noticed  that  there  is  nothing 
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therein  that  required  the  jury  to  award  plaintiff  the  value 
of  the  accretions.  The  instruction  is  certainly  good 
12  as  far  as  it  went,  and,  if  defendant  wished  a  more 
explicit  one,  it  was  his  duty  to  have  asked  it.  Aside 
from  this,  we  are  by  no  means  convinced  that  plaintiff  was 
not  entitled  to  all  the  accretions.  Her  land,  as  well  as  that 
of  the  adjoining  owners,  was  described  by  reference  to  the 
original  government  survey.  The  meandered  line  waa  not 
mentioned  in  the  conveyance.  One  corner  of  the  govern- 
ment survey  was  in  the  river,  and  that  corner  was  used  as 
a  point  of  description  in  the  various  conveyances.  When 
the  meander  line  is  fixed  as  a  boundary,  and  is  not  used 
simply  to  define  the  courses,  distances,  and  sinuosities  of  the 
stream,  it  is  controlling,  and  nothing  will  accrete  there- 
to. How  much  stronger  is  this  case,  where  all  the  convey- 
ances described  the  land  according  to  the  original  govern- 
ment survey !  As  sustaining  our  conclusions,  see  Jones,  Real 
Property  section  472 ;  Gould,  Waters,  p.  313 ;  James  v.  How- 
ell, 41  Ohio  St  696;  McClintock  v.  Rogers,  11  111.,  297. 
Without  at  this  time  committing  ourselves  to  this  doctrine, 
we  cite  these  cases  to  show  that,  even  if  the  instruction  be  as 
defendant  claims,  it  is  not  without  support  in  the  authori- 
ties. It  is  enough  to  say  that  the  first  point  made  seems  to 
be  conclusive.  There  was,  of  course,  certain  land  lying 
between  high-water  mark  and  the  channel  of  the  river  that 
plaintiff  did  not  own,  and  could  not  recover  for;  but  we  have 
no  means  of  knowing  how  much  that  was,  or,  rather,  have  no 
reason  for  saying  that  the  verdict  as  reduced  by  the  court 
included  these  lands. 

VI.  The  last  complaint  is  that  the  verdict  is  without 
support,  and  is  the  result  of  passion  and  prejudice.  We 
have  said  it  has  support  in  all  particulars,  save  as  to  the 

amount  of  damages  allowed.     With  reference  to  this 
13         the  court  heard  all  the  evidence,  and  reduced  the 

verdict  returned  by  the  jury  to  what  it  thought  was 
a  proper  amount.     We  think  there  is  such  support  that  we 
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ought  not  to  interfere  either  with  the  verdict  itself,  or  the^ 
.amount  thei^eof.      No  prejudicial  error   appears,   and   the 
judgment  is  affirmed. 


Julia  B.  Parmenter,  Appellee,  v.  City  of  Marion^  Ap-^     1I122  ^]^ 

pellant.  [m  ^| 

ill  "S 
Cities  and  Towns:       Duty  to  keep  streets  in  repair  and   unob-         Yfo  J* 

structed:     Injury  of  persona  on  walks.    Under  Code,  section  131  57J 

753,  providing  that  cities  and  towns  shan  have  the  care  and        "^^  ^ 

control  of  all  public  highways  and  streets,  and  shall  cause  the 

same  to  be  kept  in  repair  and  free  from  nuisance,  an  action 

2  against  the  city  for  injuries  received  on  its  sidewalks  wiU  lief 
since  it  imposes  a  mandatory  and  not  a  discretionary  duty  on 
municipalities,  of  keeping  the  streets  in  repair  and  free  from 
nuisances  and  obstructions. 

Proximate  cause  op  injury:  When  negligence  of  occupant  inter- 
venes. Plaintiff  was  Injured  while  passing  along  the  sidewalk 
under  a  platform  projecting  from  the  second  story  of  a  build- 
ing, by  a  pale  of  h^y  being  pushed  off  the  platform  into  hte 

3  street  below  by  the  occupant  of  the  premises,  who  did  not  look 

4  to  see  whether  any  one  was  on  the  walk  below  before  pushing^ 

6  of  the  bale,  but  who  yelled,  look  out  below."    At  the  time,  the 

7  wind  was  very  strong,  and  blew  against  the  front  of  the  build- 
ing. Held,  in  an  action  against  the  city  for  the  damage  sus- 
tained, that.  If  the  platform  ana  its  use  were  an  obstruction 
In  the  street  the  negligence  of  the  occupant  of  the  building  was 
the  proximate  cause  of  the  injury,  nad  that  the  platform  was  a 
mere  condition,  hence  a  directed  verdict  for  the  defendant  was 
improperly  refused. 

Nuisances  and  obstructions:     What  are  not.    A  platform  slightly 
narrower  than  the  sidewalk  projected  out  over  the  sidewalk, 
1    on  a  level  with  the  second  floor  of  an  abutting  building.    The 
3    building  was  used  to  store  baled  hay  and  straw,  and  the  plat- 
7    form  was  used  in  unloading  and  loading  the  bales  from  wagons 
in  the  street  below.    Held,  that  the  platform  was  not  a  nui- 
sance and  an  obstruction  in  itself,  so  as  to  impose  a  liabllitj 
on  the  city  for  permitting  it  to  remain  and  be  used  for  the 
purpose  indicated,  since  the  municipality  had  a  right  to  pre- 
sume that  it  would  be  properly  used. 
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Notice  of  nuisances  What  is  insufficient.  A  platform  slightly  nar- 
rower than  the  sidewalk  projected  from  the  second  story  of  an 
an  abutting  building,  above  the  sidewalk.  The  platform  was 
used  in  loading  and  unloading  bales  of  hay  and  straw  from 
5  wagons  in  the  street,  and  sometimes  bales  were  thrown  from 
the  platform  into  the  street,  but  only  once  before  had  a  bale 

7  fallen  on  the  sidewalk.  Held,  insufficient  to  sustain  a  finding 
that  the  municipality  had  a  knowledge  of  the  improper  use  of 
the  platform;  and  hence  the  city  was  not  liable  for  the  injuries 
received  by  a  person  passing  along  the  sidewalk  from  the  fall- 
ing upon  him  from  said  platform  of  a  bale  of  hay. 

Jnstructions:  Must  not  assume  facts.  Where  plaintiff  was  In- 
jured by  a  bale  of  hay  falling  off  a  platform  which  was  built 
above,  slightly  narrower  than  the  sidewalk,  and  which  was 
used  for  loading  and  unloading  hay,   and  was  not  used   for 

8  storage  purposes,  an  Instruction,  In  an  action  against  the  muni- 
cipality, that,  If  the  defendant  permitted  the  platform  to  be 
so  constructed  that  objects  falling  therefrom  would  be  likely  to 
fall  on  passers  by,  defendant  would  be  liable,  was  erroneous, 
as  assuming  that  there  was  evidence  tending  to  show  that  ob- 
jects were  left  thereon  which  were  liable  to  fall  on  passers  by. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T.  M. 
GiBERSON^  Judge. 

Thursday^  February  7,'  1901. 

AcTioiT  at  law  to  recover  damages  for  injuries  received 
l)y  plaintiflF  while  passing  along  one  of  the  streets  of  defend- 
ant city.  Trial  to  a  jury,  verdict  and  judgment  for  plaintiflF, 
and  defendant  appeals. — Reversed, 

C.  J.  Haas  and  Giffen  &  Voris  for  appellant. 

RicJcel,  Crocker  &  Christie  for  appellee. 

Deemer,  J. — This  cas,e  involves  the  difficult  and  per- 
plexing problem  of  proximate  care.  It  appears  that  plaintiflF, 
while  passing  along  one  of  the  streets  of  defendant  city,  was 

injured  by  being  struck  by  a  bale  of  hay  that  was 
1  thrown  out  of  the  second  story  of  a  building  occu- 

pie<l  by  one  John  R.  Rheinheimer.  The  building 
.-abuts  on  the  street.     In  front  of  it  is  a  sidewalk,  the  outer 
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edge  of  which  is  6  feet  and  5  inches  from  the  outside  wall. 
Over  the  sidewalk  and  projecting  out  frotoi  a  level  with  the 
second  floor  is  a  platform  15  feet  in  length  and  5  feet  wide. 
The  bottom  of  this  platform  is  eight  feet  and  six  inches 
above  the  sidewalk.  The  sidewalk  and  streci  itself  were 
free  from  obstructions,  except  as  stated.  Kheinheimer  was 
dealing  in  baled  hay  and  straw,  and  used  the  upper  story 
of  the  building  as  a  storeroom.  On  the  day  that  plaintiff 
received  her  injuries,  Rheinheimer  went  to  the  second  floor 
of  his  building  to  procure  a  bale  of  hay.  It  was  a  cold  winter 
day,  and  a  strong  wind  was  blowing  from  the  northwest,  to- 
wards the  front  of  the  building.  Rheinheimer  pulled  the 
bale  from  its  place,  dragged  it  to  the  door  opening  onto  the 
platform,  opened  the  door,  stepped  to  the  edge  of  the  plat- 
form, at  the  same  time  saying,  ^TLook  out  below,"  and  giving 
the  bale  a  push  with  hands  and  knees,  threw  it  over  the 
platform.  In  its  descent  it  struck  plaintiff,  who  was  walk- 
ing underneath  the  platform.  The  negligence  charged  is 
that  defendant  permitted  the  platform  to  be  con- 
structed and  maintained  in  such  a  manner  that  objects 
falling  therefrom  were  likely  to  fall  upon  and  injure 
passers-by,  and  permitted  the  o^vner  to  use  the  same 
for  the  purpose  of  loading  and  unloading  hay  and 
straw  into  and  from  the  building,  to  the  danger  of  those 
using  the  sidewalk  and  street  in  front  of  the  building,  with- 
out taking  any  steps  to  remove  or  prevent  the  same. 

The  defendant's  liability  must  be  predicated  on  section 
753  of  the  Code,  as  follows:  "They  shall  have  the  care,  su- 
pervision and  control  of  all  public  highways  and  streets, 
♦  *  *  and  shall  cause  the  same  to  be  kept  open  and  in 
repair  and  free  from  nuisances."  But  for  this  section,  there 
would  be  no  liability.  It  is  a  general  rule  that,  in  the  ab- 
sence of  statute,  no  action  lies  against  a  qudsi  municipal 

corporation  for  breach  of  a  corporate  duty.     In  this 
2  state  it  is  held  that  the  duty  of  keeping  streets  in 

repair  and  free  from  nuisance  is  not  discretionary, 
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and  that  a  city  is  liable  for  damages  resulting  from  an  in- 
jury caused  by  failure  to  observe  the  mandate  of  the  law. 
Collins  V,  City  of  Council  Bluffs,  32  Iowa,  324 ;  Rowell  v, 
Williams,  29  Iowa,  210.  What,  then,  was  the  duty  of  the- 
city  ?  Manifestly,  to  keep  its  streets  in  repair,  free  from  nui- 
sance, and  in  a  reasonably  safe  condition  for  public  travel. 
The  platform  built  out  from  the  second  story  of  the  build- 
ing in  no  way  impeded  public  travel.  The  platform 
in  itself,  was  not  a  menace  to  persons  using  the  street. 
There  was  no  danger  of  its  falling  on  the  public,  in  any  wa^ 
injuring  it.  Had  it  been  used  as  a  place  for  storing  bales^ 
of  hay  that  were  liable  to  fall  off  and  injure  the  public,  by 
reason  of  its  being  narrower  than  the  sidewalk  below,  andl 
this  condition  were  known  to  the  city,  or  ought  to  have  been 
known  in  the  exercise  of  reasonable  care  and  diligence, 
there  would  have  been  liability  on  the  part  of  the  city. 
But  that  is  not  the  case  before  us.  Here  the  plain- 
3  tiff  was  injured  by  reason  of  the  carelessness  and  neg- 

ligence of  Rheinheimer  in  throwing  the  bale  of  hay 
from  the  second  story  to  the  sidewalk.  The  accident  was 
just  as  likely  to  happen  in  the  absence  of  a  platform  as  with 
it.  The  platform,  in  itself,  was  not  a  nuisance  or  an  ob- 
struction to  travel;  and  no  one  had  reason  to  suppose  that 
the  owner  of  the  building  would  push  bales  of  hay  out  to  the 
edge  thereof,  and  carelessly  allow  them  to  drop  on  passers-bv. 
They  could  as  well  anticipate  that  the  owner  of  any  building^ 
with  more  than  one  story  is  likely  to  carelessly  throw  objects 
out  of  the  doors  and  windows  thereof,  and  injure  passers-by. 
Had  the  platform  itself  been  a  nuisance  to  persons  using 
the  street,  it  may  be  that  the  mere  fact  that  Eheinheimer's 
negligence  concurred  with  that  of  the  city  in  producing  tlie 
wrong  would  be  no  defense;  for  it  is  well  settled  that  the 
mere  fact  that  some  other  cause  operates  with  the  negligence 
of  the  defendant  to  produce  the  injury  complained  of  do?s 
not  relieve  the  defendant  of  liability.     Ilis  original  wrongs 
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concurring  with  some  other  cause,  and  both  operating  prox- 
imately at  the  same  time  in  producing  the  injury,  makes 
him  liable,,  whether  that  other  cause  is  one  for  which  the 
•defendant  is  responsible  or  not.  Ooidd  v.  Schermer,  101 
low^a,  582,  and  cases  cited.  But,  before  this  rule  will  apply, 
it  must  be  found  that  the  defendant  was  itself  negligent,  and 
that  but  for  its  negligence  the  accident  would  not  have  hap- 
pened. Xegligence  is  not  a  proximate  cause,  unless  it  b? 
found  that  the  injury  would  not  have  happened  but  for  that 
negligence.  Campbell  v.  City  of  Stillwater,  32  Minn.  308 
(20  X.  W.  Eep.  320).  There  was  no  negligence  in  allow- 
ing the  platform  to  remain  in  the  condition  in  which  it  was 
(Constructed.  Danger  could  only  be  apprehended  from  the 
improper  use  thereof,  and,  unless  the  defendant  had  or  ought 
to  have  had  notice  of  this  use,  it  was  guilty  of  no  negligence. 
An  accident  is  distinguishable  from  a  case  of  negligence  in 
this ;  that  the  former  is  an  unusual  result — one  which  reason- 
able and  careful  human  foresight  could  not  have  appre- 
hended, and  which,  under  the  circumstances,  such  care  and 
foresight  could  not  have  guarded  against  Handelun  r. 
liaihray  Co.,  72  Iowa,  709;  Crowley  v.  Railroad  Co,  65 
Iowa,  658,  Defendant  was  not  bound  to  anticipate  the  negli- 
gent act  of  a  third  party,  and  it  seems  clear  to  us  that  there 

was  no  negligence  in  simply  permitting  the  platform 
4  to  remain  in  the  condition  it  was  in.     What,  then, 

was  the  act  that  caused  the  injury?  Manifestly, 
the  negligent  act  of  Rheinheimer  in  throwing  the  bale  of  hay 
to  the  sidewalk,  along  which  people  had  the  right  to  pass, 
without  looking  to  see  if  any  one  was  coming  who  might  be 
struck  by  the  descending  hay.  The  platform  was  a  condition, 
and  not  a  cause  of  the  accident.  If  it  had  been  w^ider,  per- 
haps, the  injury  would  not  have  happened ;  but,  in  the  condi- 
tion it  was  in,  it  was  not  of  itself  dangerous.  In  all  the 
cases  relied  upon  by  appellee,  the  defendant  was  negligent, 
ind  his  negligence  concurred  in  producing  the  injury.     The 
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mere  fact  that  Rheinheimer  used  the  platform  for  loadi:  g 
and  unloading  hay  would  not  make  it  dangerous. 

5  Nor  would  the  fact  that  he  had  heretofore  thrown 
bundles  from  this  platform  into  the  street  give  the 

city  notice  that  he  was  likely  at  some  time  to  push  one  off 
the  edge  of  the  platform  that  would  bo  carried  by  the  wind 
back  onto  a  passer-by.  Properly  used,  the  platform  was  not 
a  menace  to  any  one.  The  evidence  tends  to  show  that,  while 
Rheinheimer  sometimes  threw  baled  hay  from  the  platform 
into  the  street,  that  he  never  but  once  before  so  threw  it  that 
it  landed  on  the  sidewalk.  True,  he  frequently  used  it  in 
loading  and  unloading  wagons,  which  in  itself  was  not  dan- 
gerous, and,  no  doubt,  could  not  be  prohibited  by  the  city; 
but  he  rarely  threw  bales  down  onto  the  street,  and  but  once 
so  threw  them  as  to  strike  on  the  sidewalk.  With  proper  care 
on  his  part,  there  was  no  danger  to  passers-by ;  and  the  city, 
in  the  absence  of  notice  to  the  contrary,  had  the  right  to  as- 
sume that  he  would  use  that  d^ree  of  care.  Such  notice  as 
it  had  of  the  use  was  not  sufficient  to  charge  it  with  knowl- 
edge that  he  was  making  a  nuisance  of  the  place,  and  was 
likely  to  injure  travelers. 

'  But  if  we  assume  that  the  city  was  negligent  in  allowing 

the  platform  to  remain  in  the  manner  shown,  it  by  no  means 

follows  that  it  is  liable  to  the  plaintiff.    It  must  also  appear 

that  this  negligence  contributed  proximately  to  pro- 

6  duce  the  injury.  The  general  rule  as  to  concurring 
causes  has  already  been  stated,  and  it  appears  there- 
from that  to  hold  defendant  responsible  it  must  appear  that 
his  negligence  w^as  one  of  the  direct  and  proximate  causes  of 
the  injury.  Judge  Cooley,  in  his  work  on  Torts,  states  the 
rule  of  proximate  cause  very  clearly,  and  we  embody  his 
statement  found  on  pages  76  and  77  as  the  doctrine  of  this 
opinion.  lie  says:  "If  an  injury  has  resulteil  in  conse- 
quence of  a  certain  act  or  omission,  but  only  through  or  by 
means  of  some  intervening  cause,  from  which  last  cause  the 
injurj'  followed  as  a  direct  and  immediate  consequence,  the 


Feb.  1901]        Parmektee  v.  City  of  Mabiow.  30* 


law  will  refer  the  damage  to  the  last  or  proximate  cause,  and 
refuse  to  trace  it  to  that  which  was  the  more  remote/' 
Cooley,  Torts  (2d  ed.)  p.  73.  'T:f  the  original  wrong  only 
becomes  injurious  in  consequence  of  the  intervention  of  some- 
distinct  and  wrongful  act  or  omission  by  another,  the  injury 
shall  be  imputed  to  the  last  wrong,  as  the  proximate  cause,, 
and  not  to  that  which  was  more  remote.^'  Where  there  is  an 
intervening  cause  between  defendant's  negligence  and  plain- 
tiff's injury,  the  rule  relieving  defendant  from  responsibility 
seems  to  be  that  this  intervening  cause  must  be  either  a  su- 
perseding or  a  responsible  one.  It  is  a  superseding  cause, 
whether  intelligent  or  not,  if  it  so  entirely  supersedes  the- 
operation  of  defendant's  negligence  that  it  alone,  without 
his  negligence  contributing  in  the  slightest  degreet,  produces 
the  injury.  It  is  a  responsible  one  if  it  is  the  culpable  act 
of  a  human  being  who  is  legally  responsible  for  such  act. 
The  defendant's  negligence  is  not  deemed  the  proximate 
cause  of  the  injury  when  the  connection  is  thus  actually 
brbken  by  a  responsible  cause.  Shearman  &  Redfield  J^carli- 
gence  (Ist  ed.)  section  32.  In  applying  this  rule,  or  excep- 
tion, it  may  be,  to  concurring  cause,  it  is  very  generally  held 
that,  even  if  there  be  negligence  in  some  degree  on  the  part 
of  the  defendant,  still  it  cannot  ordinarily  be  said  to  be  the 
l)roximate  cause  of  an  injury,  when  the  negligence  of  another 
human  agency  has  intervened  and  directly  inflicted  the  in- 
jury. Scheifer  v.  Railroad  Co.,  105  U.  S.  249  (26  L.  Ed. 
1076)  ;  Lewis  v.  Railway  Co.,  54  Mich.  55  (19  N.  W.  Rep. 
744)  ;  De  Camp  v.  City  of  Sioux  City,  74  Iowa,  392 ;  Cuff 
V.  Railroad  Co,,  35  K  J.  Law,  32 ;  Sellech  v.  Railway  Co,, 
58  Mich.  195  (24  X.  W.  Eep.  774)  ;  McClain  v.  Incorpor- 
ated Town  of  Garden  Grove,  83  Iowa,  2S5;Neilson  v,  Gil- 
bert, 69  Iowa,  691;  Liming  v.  Railroad  Co.,  81  Iowa,  246; 
Ward  V.  Railroad  Co.,  97  Iowa,  50.  With  possibly  one  ex- 
ception all  our  cases  may  be  harmonized  with  the  two 
rules  above  announced;  that  is,  the  one  quoted  from  the- 
Gould  Case,  and  the  one  from  Shearman  &  Redfield  Negli- 
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gence.  In  Stanley  v.  City  of  Davenport,  54  Iowa,  463,  the 
city  viSiS  held  liable  because  it  allowed  a  steam  motor  to  be 
used  on  its  streets,  which  allowed  steam  to  escape  and  frighten 
plaintiff's  horses.  The  question  of  proximate  cause  was  not 
involved  or  decided.  Under  the  issues  in  that  case,  there  was 
no  question  of  defendant's  liabilty.  In  Rowell  i\  William's, 
29  Iowa,  210,  there  was  an  open  and  notorious  obstruction 
of  the  street,  created  by  a  third  party,  it  is  true ;  but  the  de- 
fect in  the  street  was  unquestionably  the  proximate  cause  of 
the  injury.  In  Cason  v.  City  of  Ottumwa,  102  Iowa,  99, 
an  unfastened  billboard  resting  against  the  side  of  a  build- 
ing blew  over  on  plaintiff ;  and  the  city  was  held  responsible 
and  liable  because  it  was  negligent  in  allowing  the  billboard 
to  remain  in  the  condition  in  which  it  was  found,  as  it  en- 
dangered travel.  Xo  culpable  human  agency  intervened  be- 
tween defendant's  negligence  and  the  resulting  injury.  In 
Gould  V.  Sclier-mcr,  101  Iowa,  582,  the  negligence  of  defend- 
ant was  proved,  and  the  intervening  cause  was  one  for  which 
no  human  being  was  responsible.  Moreover,  this  interven- 
ing cause  did  not  of  itself  produce  the  injury.  The  same 
may  be  said  of  Langhammer  v.  City  of  Manchester,  99  Iowa, 
295 ;  Pratt  v.  Railway  Co,,  107  Iowa,  287 ;  Harvey  v.City  of 
Clarinda,  111  Iowa,  528;  Walrod  v.  Wehster  County/ 110 
Iowa,  349.  In  the  Garden  Grove  Case  it  was  held  that  the 
town  was  under  no  obligation  to  provide  its  bridges  with  rail- 
ings which  would  resist  the  weight  of  a  horse  precipitated 
suddenly  against  it,  and  that  under  the  facts  of  that 
-case  the  condition  of  the  railing  and  the  narrowness 
■of  the  bridge  were  not  the  proximate  cause  of  the 
injury.  In  De  Camp  v.  Sioux  City,  74  Iowa,  392, 
there  was  a  responsible  intervening  cause,  and  the  city 
was  held  not  liable.  In  Knapp  v.  Railroad  Co., 
65  Iowa,  94,  there  was  an  irresponsible  agency  intervening; 
but  plaintiff  was  allowed  to  recover  on  the  theory  that  de- 
fendant's negligence  was  the  proximate  cause,  following  the 
JSquib  Case  (Scott  v.  Shepherd)  2  W.  Bl.  892.   What  is  said 
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in  that  case  about  concurring  cause  is  purely  dictum  and 
really  at  variance  with  the  final  conclusion  reached.  Chief 
Justice  Shaw's  definition  of  **proximate  cause"  and  "con- 
curring negligence,"  quoted  in  that  opinion,  has  been  quite 
generally  disapproved.  In  Langhammer  v.  City  of  Mari- 
cheM(i%  09  Iowa,  295,  there  were  two  causes  contributing  to 
the  injury  to  the  injury,  for  one  of  which,  only,  defendant 
was  responsible.  We  approved  an  instruction  to  the  effec 
that  plaintiff  Hiight  recover  in  case  of  concurring  cause  if 
he  showed  that  the  injury  would  not  have  happened  but  for 
defendant's  negligence.  In  that  case  there  was  a  coating  of 
ice  on  a  slanting  sidewalk,  resulting  from  a  storm  the  night 
before  plaintiff  received  her  injuries.  Bliven  v.  City  of 
Sioux  City,  85  Iowa,  846,  was  another  billboard  case,  and 
the  intervening  cans?  was  not  a  responsible  one.  We  will 
not  take  the  time  or  space  needed  to  refer  to  other  cases.  Th^v 
may  all  be  harmonized  by  applying  the  rules  heretofore  an- 
nounced. 

To  avoid  misunderstanding,  it  is  well  perhaps  to  state 
in  a  l>rief  way  our  conclusions,  as  follows:    (1)   The  plat- 
form itself  was  neither  a  nuisance  nor  an  obstruction.     (2) 
If  properly  used,  as  defendant  had  the  right  to  sup- 
7  pose  it  would  be,  its  nso  did  not  make  it  a  nuisance. 

(3)  If  improperly  used,  in  such  a  manner  as  to  make 
it  a  nuisance,  the  city  was  not  responsible  until  it  had,  or 
ought  to  have  had,  notice  or  knowledge  of  its  improper  use. 
(4)  If  the  platform  was  an  obstruction  or  nuisance,  still, 
as  Rheinheimer's  act  was  manifestly  a  negligent  one,  for 
which  he  alone  is  responsible,  the  connection  between  the  de- 
fendant's wrong  and  the  injury  was  broken,  and  Rheinheim- 
er's  wrong,  under  the  facts  shown,  became  the  proximate 
and  efficient  cause.  The  platform  under  such  circumstances 
was  a  mere  condition,  and  the  accident  was  as  likely  to  fol- 
low without  the  platform  as  with  it.  It  should  also  be  con- 
stantly borne  in  mind  that  there  is  no  evidence  to  show  that 
Rheinheimer  so  used  the  platform  as  to  make  a  nuisance 
Vol  113  la— 20 


306  Parmentbb  v.  City  of  Mabion.         [113  Iowa 

thereof.  He  had  the  right  to  back  wagons  up  to  this  build- 
ing for  the  purpose  of  loading  and  unloading  them,  provided 
he  did  not  obstruct  travel  for  an  unreasonable  length  of 
time,  and  did  nothing  to  unreasonably  endanger  passers-by. 
So  long  as  he  used  the  platform  for  loading  and  unloading 
wagons  backed  up  or  under  it,  he  was  doing  no  wrong.  He 
could  not,  of  course,  use  the  platform  as  a  place  of  storage ; 
and  if  he  placed  bales  thereon,  that  were  likely  to  fall  and 
injure  passers-by,  with  the  knowledge  of  th'e  city,  the  city 
would,  no  doubt,  be  responsible.  It  may  be  (although  we  do 
not  decide  the  point)  that  if  he  (Rheinheimer)  persistently 
or  continuously  threw  bales  of  hay  from  the  second  story  of 
his  building  to  the  sidewalk  below,  with  the  knowledge,  ex- 
press or  implied,  of  the  city,  and  thereby  endangered  the 
safety  of  persons  using  the  streets,  and  the  city  failed  to  use 
reasonable  care  to  stop  this  dangerous  use,  it  would  be  liable. 
But  the  facts  do  not  justify  the  conclusion  that  the  city  had 
knowledge  of  the  dangerous  use  of  the  platform.  But  once 
before,  if  at  all,  was  this  platform  used  in  such  a  manner 
as  to  endanger  the  safety  of  those  using  the  sidewalk.  We 
doubt  very  much  if  the  city  could  have  interfered  with  the 
use  of  the  platform  as  a  place  for  loading  and  unloading  hay, 
but,  however  this  may  be,  it  was  not  bound  for  any  negligent 
or  improper  use  thereof  unless  it  had,  or  ought  to  have  had, 
notice  or  knowledge  thereof,  and  an  opportunity  to  prevent 
the  same.  There  was  not  sufficient  evidence  to  justify  the 
jury  in  finding  that  it  was  so  used  as  to  be  a  nuisance, 
or  that,  if  so  used,  the  city  had  notice  or  knowledge  thereof. 
For  these  reasons  the  defendant's  motion  for  a  directed  ver- 
dict at  the  conclusion  of  plaintiff's  evidence  should  have 
been   sustained-. 

II.  The  trial  court  instructed  the  jury  as  follows: 
"You  are  instructed  that  it  was  the  duty  of  the  defendant 
to  keep  the  street  and  sidewalk  where  the  accident  occurred 
in  a  reasonably  safe  condition  for  pedestrians  passing  along 
the  same,  and  free  from  obstructions.     As  applied  to  this 


Feb.  1901]        Pabmenteb  v.  City  of  Mabion,  307 

case,  if  you  find  from  the  evidence  that  the  defendant  negli- 
gently suffered  and  permitted  a  platform  to  be  constructed 
from  the  second  story  of  a  building  upon  said  street  in  such 
a  manner  that  the  same  projected  over  a  portion  of 

8  the  sidewalk,  so  that  objects  falling  therefrom  would 
be  likely  to  fall  upon  the  heads  of  passers-by,  and  that 

the  defendant  suffered  and  permitted  the  owner  or  occupant 
of  such  building  to  keep  up  and  maintain  the  same  in  such 
condition,  and  also  to  use  the  same  for  the  purpose  of  loading 
and  unloading  baled  hay  and  straw,  or  to  pass  the  same  in  or 
out  of  the  building,  and  that  in  so  doing  the  same  was  thrown 
from  said  platform  upon  said  sidewalk,  or  a  portion  thereof, 
in  such  a  manner  as  to  endanger  pedestrians  passing  along 
said  sidewalk  in  the  exercise  of  ordinary  care,  and  consti- 
tuted an  obstruction  to  said  sidewalk,  and  that  such  condi- 
tion and  use  had  continued  for  a  long  time  prior  to  the  in- 
jury to  plaintiff,  and  that  the  condition  of  said  platform 
and  its  construction  and  use  was  public,  and  of  such  charac- 
ter, and  had  continued  for  such  a  length  of  time  prior  to  the 
injury,  that  the  defendant,  in  the  exercise  of  ordinary  care, 
should  have  known  of  its  construction  and  use,  and  have  pre- 
vented its  continuance,  before  the  time  of  the  plaintiff's  in- 
jury, and  that  while  the  plaintiff  was  passing  along  said 
sidewalk,  using  ordinary  care,  a  bale  of  hay  was  dropped 
from  said  platform,  and  that  the  same  fell  upon  the  plain- 
tiff and  injured  her,  then  and  in  that  event  your  verdict 
should  be  for  the  plaintiff.'^  The  whole  of  the  instruction, 
and'  particularly  that  part  italicized,  is  made  the  basis  of  an 
assignment  of  error.  For  the  reasons  already  pointed  out, 
we  think  it  was  erroneous.     It  was  also  erroneous 

9  for  the  reason  that  it  assumes  there  was  evidence  tend- 
ing to  show  that  objects  were  used  or  kept  thereon 

that  were  likely  to  fall  on  the  heads  of  passers-by.  Again, 
the  use  of  the  same  for  the  purpose  of  loading  and  unloading 
hay,  or  for  passing  the  same  in  or  out  of  the  building,  did 
not  of  itself  fender  it  a  nuisance. 
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Other  questions  are  discussed,  which  we  will  not  con- 
sider, for  the  reason  that  the  forgoing  seems  to  dispose  of 
the  case. — Reversed 


E.  M.  Watson  v.  A.  C.  Brown  and  Walteb  Cbowell,  Ap- 
pellants. 

Sales:  reliance  ox  representations  of  vendor:  Examination  hy 
vendor.  Where  one  of  the  defendants,  unfamiliar  with  ma- 
chinery, examined  a  machine  made  by  plaintiff  lor  weaving  wire 
fence,  and  it  was  agreied  that  a  corporation  should  be  formed 
for  its  manufacture,  plaintiff  to  give  his  time  and  use  of  his 
machine,  and  receive  wages  and  shares  ^^  stock,  in  an  action 

1  by  him  for  such  compensation,  after  the  closing  of  the  factory, 
the  defense  that  the  machine  would  not  make  saleable  cloth,  as 
represented  by  plaintiff,  was  not  met  by  the  fact  of  the  exami- 
nation of  the  machine  by  the  defendant,  he  having  a  right  to 
rely  on  plaintiffs  representations. 

Presumptions  as  to  reliance.    It  will  be  presumed  that  defendant 

3  relied  upon  plaintiff's  representations. 

When  offer  constitutes  representation.  The  defense  that  the 
machine  would   not  make  saleable  cloth,   as   represented   by 

2  plaintiff,  could  not  be  met  by  the  contention  that  he  made  no 
representations,  since  his  offer  was  equivalent  to  the  same. 

Rescision.  Where  the  machine  did  not  make  a  marketable  article, 
defendants  were  not  liable  to  plaintiff  for  value  of  the  stock 

4  promised  or  for  wages  after  the  time  when  they  notified  him 
that  the  agreement  was  a  nullity,  since  there  was,  at  least,  a 
mutual  mistake,  for  which  a  rignt  of  rescision  is  given. 

Same.     Plaintiff  should  have  been  allowed  wages  up  to  the  time 
when  he  was  notified  that  the  contract  was  rescinded,  he  not 
6    having  been  told  that  the  enterprise  was  at  an  end  when  the 
factory  closed. 

Offer  to  return.  Where  the  manufacturers  informed  the  maker  of 
the  machine  that  the  contract  was  a  nullity,  and  a  few  weeks 
thereafter  plaintiff  sued  for  compensation  and  the  stock,  and 

5  defendants  in  their  answer  offered  to  reiurn  what  they  ha  .  re- 
ceived, the  offer  to  return  was  sufficiently  prompt  to  enable 
them  to  rescind  the  contract. 
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Appeal  from  Palo  Alto  District  Court. — ^Hon.  W.  B.  Quae- 

TOK^  Judge. 

Thursday,  February  7,  1901. 

Action,  founded  on  contract,  to  recover  the  value  of 
certain  shares  of  stock  and  wages  earned.  The  defendants 
put  in  issue  plaintiff's  right  to  recover,  and  ask  that  the  con- 
tract be  annulled,  and  that  an  accounting  be  had  between 
them  and  plaintiff  in  the  matter  out  of  which  the  latter's 
cause  of  action  arose,  and  also  pray  judgment  on  certain 
items  of  charge  against  plaintiff.  On  defendant's  motion, 
the  cause  was  transferred  to  the  equity  side  of  the  calendar. 
From  a  decree  in  plaintiff's  favor,  defendants  appeal. — Mod- 
ified. 

E.  A.  Morling  for  appellants. 

Carr  &  Parker  and  B,  E,  Kelley  for  appellee. 

Waterman,  J. — Prior  to  February  28,  1898,  plaintiff 
was  a  resident  of  Lanark,  111.  He  was  a  machinist  and  in- 
ventor, and  owned  a  machine,  of  his  own  design  and  con- 
struction, for  the  manufacture  of  woven-wire  fence.  The 
defendants  were  residents  of  West  Bend,  in  this  state.  Brown 
was  a  banker,  and  Crowell  was  engaged  in  the  sale  of  hard- 
ware and  agricultural  implements.  Defendants  were  de- 
sirious  of  establishing  in  West  Bend  a  factory  for  the  manu- 
facture of  woven-wire  fence.  They  learned  that  plaintiff 
had  given  the  matter  of  making  such  fence  attention, 
1  and  bad  a  machine  for  weaving  it.     After  some  pre- 

liminary correspondence,  and  after  defendants  had 
seen  a  small  sample  of  the  work  done  by  the  machine,  Brown 
went  to  Lanark  to  make  further  investigation.  Plaintiff  and 
son  were  present  at  this  interview.  The  machine  was  seen 
by  Brown,  and  a  few  feet  of  fence  were  woven  in  his  pres- 
ence.   After  some  conversation,  to  which  we  shall  refer  more 
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specifically  later  on,  the  following  contract  was  entered  into : 
'^E.  M.  Watson,  Lanark,  HI.,  Carroll  Co.,  first  party,  and 
A.  C.  Brown  and  Walter  Crowell,  of  West  Bend,  Palo  Alto 
Co.,  Iowa,  second  party.    The  first  party,  for  and  in  consid- 
eration of  the  covenants  hereinafter  mentioned,  agrees  with 
party  of  the  second  part  to  engage  with  them  in  the  manu- 
facture of  woven-wirc  fence  in  the  town  of  West  Bend,  Iowa, 
on  the  following  terms  and  conditions,  as  follows :   The  said 
party  of  the  first  part  agrees  to  furnish  one  fence  machine 
of  his  own  invention,  and  now  owned  and  controlled  by  him, 
together  with  all  machines  of  the  same  nature  now  in  exist- 
ence or  imder  construction  owned  or  controlled  by  said  first 
party,  together  with  all  future  improvements.     First  party 
further  agrees  to  superintend  the  manufacture  of  woven- 
wire  fence,  and  construction  of  new  machines,  and  all  im- 
provements in  the  factory  at  West  Bend,  Iowa,  and,  under 
direction  of  second  party,  to  convey,  [by]  bill  of  sale,  ma- 
chines now  in  his  possession.     For  and  in  consideration  of 
the  above  covenant  to  be  kept  and  performed  by  first  party, 
the  second  party  agrees  to  pay  to  first  party  $50  per  month 
for  the  first  six  months  for  services  rendered,  and  at  the  ex- 
piration of  said  time  his  wages  shall  be  adjusted  according  to 
prospects  and  circumstances,  and  to  further  issue  to  said  first 
party  $2,250  in  capital  stock  of  his  company  when  same  shall 
be  incorporated,  and  to  receive  $250  in  cash.     The  capital 
stock  shall  be  $10,000   when  incorporated.     Witness  our 
hands  this  28th  day  of  February,  1898.     [Signed]     E.  ^L 
Watson,  A.  C.  Brown." 

Plaintiff  shipped  his  machinery  to  West  Bend,  where  it 
was  installed  in  a  building  erected  by  defendants,  and  in 
April,  1898,  he  began  the  manufacture  of  fence,  defendants 
furnishing  materials.  In  January,  1899,  the  factory  was 
closed  by  order  of  defendants,  and  it  is  now  claimed  the  con- 
tract was  annulled  for  total  failure  of  consideration,  in  that 
the  machine  furnished  by  plaintiff  would  not  weave  a  sale- 
able fence. 
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No  inconsiderable  part  of  the  testimony  is  devoted  to 
an  attempt  to  show  what  representations  in  relation  to  the 
machinery  were  made  by  plaintiff  to  Brown  at  the  time  the 
contract  was  executed».  Brown  claims  plaintiff  represented 
that  the  machine  was  patented,  and  would  produce  from  300 
to  500  rods  of  perfect  fence  per  day.  Plaintiff  denies  having 
said  that  he  had  a  patent  on  the  machine,  or  that  it  was  of 
the  capacity  mentioned,  or  would  produce  perfect  fence.  He 
shows  a  disposition  to  quibble  on  the  word  "perfect,''  saying 
that  no  product  of  human  handis  or  brain  is  perfect.  What- 
ever the  exact  language  used  may  have  been,  it  is  clear  that 
plaintiff  represented  the  machine  as  capable  of  weaving  a 
fence  that  would  be  saleable  in  competition  with  other  woven- 
wire  fences  on  the  market,  so  far,  at  least,  as  its  con- 

2  struction  was  concerned.     Indeed,  if  plaintiff  had 
made  no  verbal  statement,  the  legal  situation  would 

not  be  different.  He  knew  that  defendants  were  looking  for 
a  machine  to  weave  fence  that  was  to  be  sold  in  open  market. 
When  he  offered  his  machine  for  the  purpose,  it  was  equiva- 
lent to  a  representation  that  it  would  do  the  work  required. 
But  it  is  said  Brown  investigated  for  himself.  True,  he 
went  to  see  plaintiff  and  his  machine,  but  it  can  hardly  be 
said  that  he  did  more  than  inquire  about  the  machine.  He 
had  no  special  knowledge  of  machinery.  This  machine  was 
of  plaintiff's  own  invention.  Plaintiff  manifestly  knew  more 
of  it  than  any  other  person  could  learn  by  inspection. 

3  Brown  was  certainly  warranted  in  relying  on  what 
plaintiff  said  about  it,  and  the  law  will  presume,  un- 
der the  circumstances,  that  he  did  so  rely.    Hichs  v.  Stevens, 
121  111.  Sup.  186  (11  K  E.  Rep.  241). 

We  now  reach  a  much-mooted  question,  viz:  was  the 
machine  capable  of  producing  a  saleable  fence  ?  We  think  the 
overwhelming  weight  of  the  testimony  is  to  the  effect  that  it 
was  not  The  design  or  pattern  of  fence  consisted  of  several 
horizontal  cables,  made  of  two  wires  twisted  together,  and 
at  frequent  intervals  upright  pickets,  each  of  a  single  wire, 
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were  firmly  woven  into  the  cable  twist.  If  the  cables  were 
not  held  equally  tense  in  the  weaving,  some  would  be  longer 
and  looser  than  others  in  the  finished  product,  and  the  fence 
would  not  stretch  tight  and  even  on  the  posts,  so  as  to  leave 
the  pickets  upright.  The  fence,  as  some  witnesses  say,  will, 
under  such  circumstances,  ^Tbuckle,"  or,  as  we  understand 
it,  hang  loose  and  awry  in  places ;  making  it  look  unsightly,. 
and  causing  it  to  be  less  effective,  and  to  some  extent  less 
durable,  than  if  evenly  and  firmly  stretched.  It  is  not  dis- 
puted but  that  the  defect  mentioned  was  in  all  the  finished 
product  of  the  machine  for  a  time  after  it  was  put  in  opera- 
tion. Plaintiff  admits  its  work  was  not  satisfactory  for 
awhile.  To  remedy  this  defect  he  asked  of  defendants  and 
obtained  certain  clamps  to  control  the  tension  of  the  cable 
wires  as  they  were  fed  to  the  machine.  These,  when  tried, 
were  not  a  success,  and  he  procured  others.  He  claims  the 
machine  did  satisfactory  work  after  the  last  clamps  were 
put  on.  It  would  hardly  be  profitable  to  go  through  the  300 
pages  of  testimony  which  is  abstracted,  and  mc3t  of  which 
is  upon  this  point,  and  set  out  the  evidence  upon  which  wo 
rely.  SuflSce  it  to  say  that  we  have  all  read  the  testimony, 
and  unite  in  the  conclusion  that  the  fence  produced  by  this 
machine  was  not  a  saleable  article  on  the  market.  If 
4  the  machine  did  not  produce  a  marketable  article, 

then  the  conclusion  of  law  follows  that  the  considera- 
tion for  the  contract  between  these  parties  has  wholly  failed, 
and  defendants  are  not  liable  to  plaintiff  under  it  for  the  val- 
ue of  the  stock  promised,  nor  for  wages,  after  the  time  when 
tliev  notified  him  that  the  agreement  was  annulled.  "A  mu- 
tual mistake  as  to  the  nature  or  fundamental  qualities  of  the 
subject-matter,  so  that  it  goes  to  the  whole  substance  of  the 
agreement,  and  renders  the  subject-matter  contracted  for  es- 
sentially different  in  kind  from  the  thing  as  it  actually  ex- 
ists, may  void  the  contract,  but  not  if  the  mistake  is  not 
mutual."  Clark,  Contracts,  298.  So,  in  Pollock,  Contracts. 
421,  it  is  said :    "But  sometimes,  even  when  the  thing  whiclx 
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is  the  subject-matter  of  an  agreement  is  specifically  ascer- 
tained, the  agreement  may  be  voided  by  material  error  as  to 
some  attribute  of  the  thing;  for  some  attribute  which  the 
thin  in  fact  has  not  may  be  a  material  part  of  the  description 
by  which  the  thing  was  contracted  for."  Irwin  v,  Wilson, 
45  Ohio  St.  426  (15  K  E.  Rep.  209).  Where  one  agreed 
to  put  in  a  well  and  a  windmilhpump  that  would  supply  de- 
fendant's stock  with  water,  plaintiff  knowing  the  number  of' 
head  of  stock,  it  was  held  that  defendant  could  rescind  on  a 
failure  of  water  supply,  even  though  the  season  was  unusu- 
ally dry.  Wemli  r.  Collins,  87  Iowa,  548.  See,  also,  Fritzler 
V,  Robinson,  70  Iowa,  500 ;  Hood  v.  Smith,  79  Iowa,  625.  It 
is  apparent,  from  the  terms  of  the  written  contract  which  we 
have  set  out,  that  defendants  sought  to  obtain  a  machine 
that  would  produce  a  good  fence,  in  the  ordinary  accept- 
ance of  the  word — a  perfect  fence.  And  it  is  equally  clear- 
that  plaintiff  undertook  to  furnish  such.  He  failed  to  do  so. 
If  nothing  more  can  be  said  of  the  transaction,  it  was  a  mut- 
ual mistake,  for  which  a  right  of  rescission  is  given. 

We  have  not  overlooked  some  matters  of  testimony  on 
defendants'  part  that  are  made  the  subject  of  severe  criti- 
cism. Brown  says,  although  the  contract  recites  that  a  com- 
pany was  to  be  capitalized  for  $10,000  to  manufacture  the 
fence,  he  had  not  in  fact  decided  at  the  time  what  he  would 
do  about  forming  such  company,  and  both  he  and  Crowell 
at  one  time  gave  as  a  reason  for  closing  the  factory  that  wire 
had  gone  up  in  price.  But,  if  the  defense  here  is  made  out, 
neither  of  these  matters  affects  defendants'  rights.  So  far 
as  these  facts  tend  to  impeach  the  credibility  of  the  two  de- 
fend^ants,  they  are  offset  by  many  matters  which  tend  collat- 
erally to  impeach  plaintiff.  For  instance,  the  latter  testifies 
that  the  value  of  the  machinery  and  rights  which  he  trans- 
ferred to  defendants  by  the  bill  of  sale  was  from  $25,000 
to  $50,000,  but,  when  they  offer  to  return  all  they  received,. 
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he  refuses  to  take  it,  insisting  that  the  contract  shall  stand^ 
so  that  he  may  recover  "under  it  less  than  $3,000. 

II.  It  is  said  that  defendants  have  no  right  to  rescind, 
hecause  at  the  time  the  shop  was  closed  they  did  not  at  once 

offer  to  return  what  they  had  received-.     This  action 

5  was  begun  only  a  few  weeks  after     the    shop     was 
closed.    In  their  answer  defendants  make  an  offer  of 

return.  This  was  sufficient.  Clapp  v.  Greenlee,  100  Iowa, 
«65 ;  Gould  v.  Bank,  86  N.  T.  83. 

III.  The  trial  court,  in  making  up  its  finding  in  plain- 
tiff's favor,  allowed  him  $125  in  wages  and  $2,250  as  the 
value  of  his  stock,  making  a  total  of  $2,375.  It  allowed  de- 
fendants, on  certain  items  of  their  counterclaim,  the  sum  of 

$77.66,  leaving  a  net  balance  due  plaintiff  of  $2,- 

6  297.34.    We  think  plaintiff  should  be  allowed  wages 
up  to  the  time  when  he  was  notified  that  the  contract 

was  rescinded,  included  in  the  amount  fixed  by  the  trial 
•court ;  for  when  the  shop  was  closed  he  was  not  told  that  the 
whole  enterprise  was  at  an  end,  and  he  went  on  making  plans 
at  his  house  for  a  new  machine,  which  had  previously  been 
talked  of  between  him  and  defendants.  Deducting,  then, 
from  the  amount  allowed  by  the  trial  court,  the  value  of  the 
stock,  $2,250,  and  we  have  left  the  sum  of  $47.34,  for  which 
plaintiff  should  have  judgment  Plaintiff  will  pay  three- 
fourths  of  the  costs  of  this  appeal,  and  defendants  one- 
fourth. — Modified  and  affibmed. 


John  N".  Baldwin^  Trustee,  v.  The  German  Insurance 
CoMPAY  OF  Feeeport,  ILLINOIS,  Appellant,  AND  John 
N.  Baldwin,  Trustee,  v.  The  New  Hampshirb  Fibb 
Insurance  Company,  Appellant 

Attachment  of  Mortgage  Clause  to  Void  Policy:  When  wo  estop- 
PFL.  Where  an  insurance  policy  is  void  because  of  vacancy  of 
the  premises,  and  the  company,  without  knowledge  of  the  fact 
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and  without  consideration,  attaches  a  mortgage  clause  to  the 
policy  at  the  instance  of  the  mortgagee,  also  ignorant  of  the 
invalidity  of  the  policy,  and  the  mortgagee,  because  of  the 
mortgage  claim  elects  to  take  other  insurance,  the  insurer  is  not 
estopped  to  set  up  the  invalidity  of  the  policy  in  an  action 
thereon  by  the  mortgagee. 

Appeal  ftom  Pottawattamie  District  Court. — Hon.  W.  E. 
Green,  Judge. 

Thursday,  February  7,  1901. 

Actions  on  policies  of  fire  insurance.  Judgments  for 
plaintiff,  and  the  defendants  appeal. — Reversed. 

McVey  &  McVey  for  appellants. 

Wright  &  Baldwin  for  appellee. 

Granger,  C.  J. — The  two  cases  were  submitted  and 
<5onsidered  together.  They  were  before  in  this  court,,  sub- 
mitted in  like  manner,  and  the  opinion  will  be  found  in  105 
Iowa,  379.  The  facts  are  there  fully  stated,  and  restatement 
of  them  is  unnecessary,  except  to  have  in  mind,  in  a  genreal 
way,  the  issues.  Jlach  policy  contains  a  provision  that,  if 
the  buildings  insured  shall  become  vacant,  the  policy  shall  be 
void.  The  answers  present  that  issue,  and  the  facts  are  with- 
out dispute.  On  the  other  appeal,  the  policies  were  adjudged 
void  for  that  reason.  That  holding  is  conclusive  on  this  ap- 
peal, unless  the  policies  have  validity  for  reasons  to  be  con- 
sidered. 

The  plaintiff  is  trustee  for  the  Council  Bluffs  Savings 
Bank,  and,  as  such,  holds  the  title  to  insured  property  by  vir- 
tue of  a  trust  deed  securing  the  plaintiff  for  the  payment 
of  a  largo  amount  of  money  as  trustee  of  said  bank. 
The  policies  issued  in  April,  1891,  and  July  13,  1894, 
the  plaintiff  took  them  to  the  respective  agents  of  the  com- 
panies, with  mortgage  clauses  prepared  and  attached  to  the 
policies,  and  the  agents  signed  said  clauses     These  mortgage 
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clauses  provided  that  any  loss  or  damage  which  should  arise 
under  the  policy  should  be  payable  to  the  plaintiff, 
as  trustee.  At  the  time  of  signing  these  clauses,  each 
policy  was  void  because  of  non-occupancy  of  the  prem- 
ises, but  neither  agent  nor  the  plaintiff  knew  of  the 
fact.  On  the  other  appeal  it  was  held  that,  as  the 
policies  were  void  when  the  clauses  were  attached,  there 
being  no  consideration  for  them,  the  attaching  of  the 
clauses  did  not  revive  or  create  valid  contracts.  The 
answers  present  pleas  of  estoppel,  and  on  the  other  appeal 
it  was  simply  said  that  the  pleas  of  estoppel  were  not  estab- 
lished by  the  evidence.  The  causes  were  reversed  and  re- 
manded, and  on  another  trial  below  some  additional  evidence 
was  taken,  directed  to  the  issue  of  estoppel.  The  district 
court  found  with  the  plaintiff  on  such  issue,  and  the  correct- 
ness of  that  finding  is  the  only  question  we  have  on  this  ap- 
peal. 

It  appears  from  the  evidence  of  the  trustee,  taken  on  the 
trial,  that  he  relie<i  on  the  insurance  by  virtue  of  the  mort- 
gage clauses,  and  because  of  such  reliance  he  did  not  get 
other  insurance.  There  is  no  claim  that  either  company 
had  notice  of  non-occupancy  of  the  premises  by  which  the 
policies  became  void.  It  is,  then,  a  case  in  which  a  policy  is- 
void,  and  the  company,  without  knowledge  of  that  fact,  at- 
taches a  mortgage  clause  to  the  policy  at  the  instance  of  a 
trustee,  who  is  also  ignorant  of  the  fact  that  the  policy  is 
void,  and  the  trustee,  because  of  the  mortgage  clause,  ne- 
glects to  get  other  insurance.  Is  the  company,  because  of 
such  facts,  estopped  to  deny  the  validity  of  the  policy  ?  We 
think  not.  The  policies  had  been  valid,  and  both  the  com- 
panies and  the  trustee  assumed-  them  to  be  so  when  the 
clauses  were  attached,  because  neither  had  been  informed  of 
the  vacancy  of  the  premises  which  rendered  the  policies  void* 
The  trustee  held  the  mortgages,  and  knew  of  the  terms  upon 
which  they  would  become  void,  and  was  certainly  as  much 
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•charged  with  knowledge  of  facts  that  would  avoid  thnn  as  tli:> 
companies.  The  companies  acted  at  his  instance,  without 
consideration,  merely  to  enable  him  to  take  insurance  that 
Avould  otherwise  go  to  the  beneficiaries  named' in  the  policies. 
It  was,  in  effect,  a  substitution  of  beneficiaries  under  the  pol- 
icies, so  that  the  trustee  might  take,  in  case  of  loss,  as  his  in- 
terest might  appear,  instead  of  tlie  original  beneficiaries. 
The  situation  is  one  of  mutual  mistake,  as  to  which  neither 
party  is  at  fault.  Why,  under  such  circumstances,  attach, 
to  such  acts  on  the  part  of  the  companies  the  obligations  of 
a  contract  where  none  existed  ?  If  a  party  fails  to  speak  when 
he  should,  his  silence  may  estop  him  to  speak  afterwards  to 
the  prejudice  of  another,  if,  when  silent,  he  knew  of  the  facts 
of  which  he  should  have  spoken ;  but  if  he  had  no  knowledge 
of  such  facts  he  is  not  estopped.  Davenport  Cent.  R.  Co.  v. 
Davenport  Gaslight  Co.,  43  Iowa,  301.  The  principle  is  the 
same  in  this  case.  The  trustee  desired  to  be  substituted  so  as 
to  receive  payment  if  the  companies  became  liable  under  the 
policies,  and  nothing  more  was  expected ;  and  that  much  the 
companies  intended  to  grant,  and  nothing  more.  If  the 
companies  had  then  known  the  policies  were  void,  and  by  si- 
lence or  acts  had  misled  the  trustee  to  his  prejudice,  the  case 
would  be  different  Great  reliance  is  placed  on  Insurance 
Co.  V.  Bohn,  12  C.  C.  A.  531,  (65  Fed.  Kep.  165,  27  L.  K. 
A.  014).  Without  intimating  our  approval  or  disapproval 
of  the  rule  and  reasoning  of  that  case,  it  is  sufficient  to  say 
that  that  case  involved  no  question  of  estoppel,  as  in  these 
■cases.  In  these  cases,  on  the  former  appeal,  we  held  that, 
as  no  consideration  was  paid  for  the  mortgage  clauses,  the 
policies  being  void,  the  mortgage  clauses  did  not  revive  or 
create  valid  contracts.  If,  then,  the  plaintiff  can  recover, 
it  must  be  because  the  companies  are  estopped  to  speak  the 
truth,  and  say  they  were  no  contracts,  so  as  to  secure  the  ad- 
vantages of  that  adjudication.  In  the  Bohn  Case  it  is  said : 
'^The  agreement  evidenced  by  this  mortgage  clause  was  there- 
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fore  a  valid  contract  between  the  mortgagee  and  the  insur- 
ance companies,  made  upon  sufficient  consideration,  for  the 
evident  purpose  of  protecting  the  indemnity  guaranteed  ta 
the  mortgagee  by  the  companies  against  destruction  by  any 
act  of  neglect  of  the  mortgagors/'  The  distinguishing 
fact  of  the  cases  is  this:  In  the  Bohn  Case  the  mort- 
gagee made  a  valid  contract  with  the  insurance  com- 
panies for  insurance  under  the  mor1:gage  clause, 
and  the  holding  was  that  by  virtue  of  that  contract 
he  had  a  right  of  recovery.  In  these  cases  there  is 
no  contract  liability,  and  the  question  is,  does  the  doctrine 
of  estoppel  prevent  companies  from  saying  so?  Surely,  to 
justify  a  recovery  on  such  grounds,  the  rule  should  be  un- 
doubted, and  we  are  not  cited  to  any  case  where  such  a  rule 
has  been  announced.  It  is  to  be  kept  in  mind  that  the  mort- 
gage clauses  in  these  cases  are  not  held  void  because  of  facts 
existing  at  the  inception  of  the  insurance  contract,  but  the 
policies  became  void  because  of  conditions  subsequently 
broken,  and  the  mortgage  clauses  were  never  of  force  because 
of  no  consideration  for  their  support.  These  cases,  as  now 
presented,  in  no  way  involve  the  construction  of  an  ex- 
isting contract,  as  in  the  Bohii  Case,  We  are  also  cited  to 
Hastings  v.  Insurance  Co.,  73  N.  Y.  141,  which  is 
cited  with  approval  in  the  Bohn  Case,  The  distinguish- 
ing feature  of  the  case  is  manifest  Subsequent  to  the 
issuing  of  the  policy  in  that  case,  the  mortgageee  ol>- 
tained  from  the  company  the  mortgage  clause,  and  the  case 
holds  that  tbe  mortgage  clause  operated  as  an  independent 
insurance  of  the  mortgagee's  interest,  and  the  right  of  re- 
covery was  based  on  the  construction  of  an  existing  contract, 
as  to  whether  or  not  it  was  affected  by  other  insurance  taken 
in  violation  of  the  terms  of  the  policy.  It  was  a  question 
of  the  rights  of  the  parties  under  a  contract  confessedly  valid, 
and  not  one  of  estoppel  only,  to  show  the  invalidity  of  a  con- 
tract   We  think  the  defendants  are  not  estopped  to  deny  t!ie 
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validity  of  the  mortgage  clauses,  and  the  judgment  in  each 
case  must  stand  bevebsed. 

NOTB— The  foresoioK  opinion  was  prepared  by  Grangrer,  C.  J.,  and  after  bit  retire- 
^  from  the  bencn  was  adopted  as  tbe  opinion  of  tbe  court. 


IsABBi.  Caboline  Goodwin  V.  Chables  Henby  Goodwin^  Ti8li» 
Appellant,  and  Abigail  Herbick  Goodwin,  Appellant,.  Ii3~35 
V.  Isabel  Caboline  Goodwin.  i^  JS 

Deed  to  Homestead:  Non-joinder  of  wife:  Invalid  for  any  pur- 
P08e.  Where  a  husband  conveyed  a  homestead  occupied  by 
himself  and  hie  wife,  and  the  wife  did  not  join  In  the  convey- 
ance, the  failure  of  the  wife  to  Join  not  only  may  be  taken  ad- 
6  vantage  of  by  her,  but  renders  the  conveyance  Invalid  for  anr 
purpose,  by  virtue  of  Code,  section  2974,  invalidating  convey- 
ances of  homesteads  not  Joined  in  by  husband  and  wife. 

JOINDEB    OF   MISTRESS    LIVING   ON    HOMESTEAD    NOT    ESSENTIA!..      Under 

1  Code,  section  2974,  providing  that  no  conveyance  of  the  home- 
stead when  the  owner  Is  married  is  valid  unless  the  husband 

4  and  wife  Join  In  the  execution  of  the  conveyance,  a  conveyance 
of  certain  property  by  G.,  without  Joinder  of  a  woman  with 
whom  he  lived  on  the  property,  but  who  was  not  his  lawful 
wife,  was  not  invalid. 

Continuance  of  first  marriage:     Presumptions.     Where  a   man- 
was  married  to  two  women  the  presumption  of  the  validity  of 
8    the  second  marriage,  in  the  absence  of  other  evidence  of  a  ' 
divorce,  would  not  overcome  the  presumption  of  a  continuance 
of  the  first  marriage.  In  a  case  Involving  property  rights. 

Declarations  of  wife  as  to  divorce:  When  no  estoppel.  Where 
a  wife  made  declarations,  in  random  conversations,  that  her 

2  husband  had  secured  a  divorce  from  her,  and  it  was  not  shown 
that  they  were  communicated  to  any  party  interested  In  the 
matter  or  acted  on  by  any  such  party,  she  woud  not  be  estopped 
by  such  declarations  to  deny  the  divorce. 

Immaterial  misdescription.    That  a  deed  conveying  property  de- 
6    scribed  It  as  being  in  the  city  of  Shell  Rock,  instead  of  the 
town  of  Shell  Rock,  did  not  invalidate  it. 

Appeal  from  Butler  District  Court. — Hon.  J.  F.   Oltde^ 

Judffe. 
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Thursday^  Febbuary  7,  1901. 

The  first  of  these  actions  is  brought  to  quiet  title,  and 
the  second  for  an  apportionment  of  dower.  The  trial  court 
rendered  a  decree  for  plaintiff  in  the  first  action,  and  in  the 
second  action  dismissed  the  plaintiff's  petition.  The  defend- 
ant in  the  first  action  and  the  plaintiff  in  the  second  action 
appeal.  The  cases  were  tried  together  in  the  lower  court, 
and  will  be  so  considered  here.  Decree  in  first  action  re- 
versed; in  the  second,  affirmed, 

Oeo.  M.  Craig  and  John  Hemingway  for  appellants. 

Geo.  A.  Mclntyre  and  Oihson  &  Dawson  for  appellee. 

McClain,  J. — These  cases  involve  three  parties  and 
four  parcels  of  land'.    The  parties  are  Isabel  Caroline  Good- 
win, plaintiff  in  the  first  action  and  defendant  in  the  second 
action,  who  claims  to  be  the  surviving  widow  of  one  J.  W. 
Goodwin,  deceased,  and  whom  we  will  here  designate  as  his 
second  wife,  though  one  of  the  questions  in   the  case   is 
whether  she  was  his  wife  at  all.    The  plaintiff  in  the  second 
action  was  the  first  wife  of  said  J.  W.  Goodwin,  and  also 
claims  to  be  his  widow,  and  she  will  be  designated  as  the 
first  wife.     The  defendant  in  the  first  action  is  the  son  of 
J.  W.  Goodwin  and  his  first  wife,and  will  be  referred  to  as 
Charles.    The  parcels  of  land  involved,  as  to  which  different 
rights  are  claimed  by  the  different  parties,  are  (1)  certain 
lots  in  block  2  of  Shell  Eock,  occupied  during  his  lifetime 
and  up  to  his  death  by  J.  W.  Goodwin  and  his  second  wife  as 
a  home  (these  lots  are  claimed  by  the  second  wife  under  a 
conveyance  from  J.  W.  Goodwin,  and  are  claimed  by  Charles 
under  prior  conveyance  from  the  same  grantee)  ;  (2)  certain 
lots  in  block  22  of  Shell  Rock,  claimed,  respectively,  by  the 
second  wife  and  by  Charles  under  tne  same  conveyances  as 
al)ove,  but  not  constituting  a  part  of  the  premises  occupied 
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as  a  home;  (3)  a  30-acre  tract  in  the  southwest  i  of  the 
southwest  J  of  section  12,  township  91,  range  15,  in  Butler 
-county,  claimed  by  the  second  wife  under  conveyance  from  J. 
W.  Goodwin,  but  in  which  Charles  claims  an  interest  by  in- 
heritance from  his  father;  and  (4)  a  36-acre  tract  in  the 
ngrthwest  J  of  the  southwest  J  of  the  same  section,  also 
claimed  by  the  second  wife  under  conveyance  from  J.  W. 
Goodwin,  but  in  which  Charles  claims  no  interest.  The  first 
wife  asserts  and  seeks  to  have  set  off  a  dower  right  in  all  four 
of  these  parcels.  The  first  action  was  brought  by  the  second 
wife  against  Charles  to  quiet  title  in  the  three  tracts  to  which 
he  makes  some  claim,  and  the  second  action  is  brought  by  the 
first  wife  against  the  second  wife  to  have  a  dower  interest 
Apportioned. 

The  issues  involved,  so  far  as  can  be  made  out  from 
the  pleadings,  evidence,  and  argument  of  counsel,  are  the 
validity  of  the  conveyance  to  the  second  wife  from  J.  W. 
<3oodwin  of  the  two  parcels  of  lots  and  of  the  30-acre  tract; 
the  validity  of  the  conveyance  as  to  the  30-acre  tract  being 
•questioned  on  the  ground  that  it  was  procured  by  fraud  and 
undue  influence,  and  the  conveyance  as  to  the  two  parcels 
of  lots  being  contested  on  the  same  ground,  and  also  on  the 
ground  that  J.  W.  Goodwin  had  already  conveyed 
1  these  parcels  to  Charles.     The  second  wife  contests 

the  conveyance  to  Charles  as  being  invalid  for  fraud 
and  want  of  consideration,  and  also  invalid  with  reference 
to  the  parcel  of  lots  in  block  2,  because  these  lots  con- 
stituted the  homestead  of  J.  W.  Goodwin  and  the  second 
'wief  at  the  time  the  conveyance  to  Charles  was  made, 
and  the  second  wife  did  not  join  therein.  Evidence  was 
also  introduced  by  plaintiff  in  the  first  action  intended  iin- 
•doubtedly  to  show  a  trust  in  her  favor  in  the  two  parcels  of 
lots  conveyed  to  Charles  antedating  such  conveyance,  and 
in  connection  with  this  claim  it  is  contended  that  the  convey- 
ance to  him  was  without  consideration.  The  claim  of  Charles 
Vol  113  la— 21 
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of  an  interest  in  the  30-acre  tract  as  heir  is  based  on  the  con- 
tention that  the  conveyance  of  that  tract,  as  well  as  the  con- 
veyance of  the  parcels  of  lots  to  the  second  wife,  was  never 
executed  by  J.  W.  Goodwin,  and  therefore  that  Charles,  as 
one  of  his  heirs,  is  entitled  to  a  share  in  that  tract.  The  first 
'wife  claims  that  she  continued  the  only  lawful  wife  of  J.  W. 
Goodwin  until  his  death,  and  is  entitled  to  dower  interest  in 
all  the  property  which  he  conveyed  to  the  second  wife.  The 
second  wife,  however,  produces  a  quitclaim  deed  to  this  prop- 
erty from  the  first  wife,  which  is,  in  turn,  assailed  as  having 
been  procured  by  fraud. 

It  must  not  be  assumed  that  all  these  issues  are  raised 
in  the  pleadings.  Many  of  them  have  no  basis  on  any  suffi- 
cient allegation  of  facts,  but  evidence  relating  to  all  of  them 
was  tunibled  into  the  record  without  objection,  so  far  as 
appears,  and  all  of  them  are  argued  on  one  side  or  the  other 
by  counsel  in  presenting  the  case  to  this  court.  Xow,  while 
it  is  by  the  constitution  and  statutes  made  the  duty  of  this 
court  on  appeal  to  try  equity  cases  de  novo,  we  have  not  sup- 
posed that  it  was  the  intention  that  we  should  act  pri- 
marily as  a  trial  court,  even  in  such  cases.  If,  however,  par- 
ties see  fit  to  make  the  trial  court  merely  the  conduit  through 
which  to  pour  into  this  court  every  possible  question  that 
can  arise  in  a  case,  without  securing  any  ruling  thereon  from 
the  trial  judge,  we  insist  that  it  is  not  our  duty  to  do  more 
than  a  trial  court  is  bound  to  do,  and  this  is  to  render  a  de- 
cision as  to  the  rights  of  the  parties.  This  court  is  mani- 
festly at  a  disadvantage  in  acting  as  a  trial  court.  It  can- 
not very  well  disregard  evidence  which  is  wholly  incompe- 
tent and  immaterial  under  the  pleadings,  but  raises  entirely 
new  issues,  because  the  parties  may  perhaps  insist  that,  by 
failure  to  raise  the  question  that  the  issues  are  not  involved 
in  the  pleadings,  such  objootion  has  boon  waived,  and  all  the 
issues  presented  by  tlie  evidence  must  1)0  tried.  This  clearly 
puts  the  party  who  is  seeking  to  ])resent  his  case  in  accord- 
ance v'iili  the  issues  presented  by  the  pleadings  as  a  disad- 
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vantage.  If,  instead  of  securing  rulings  of  the  trial  judge 
on  the  questions  of  law  and  fact  involved,  the  parties  see  fit 
to  come  to  this  court  for  a  primary  adjudication  on  these 
various  questions,  they  cannot  expect  us  also  to  exercise  the 
functions  of  an  appellate  court,  and  discuss  on  the  authori- 
ties all  the  questions  which  may  possibly  in  any  way  be 
raised  in  the  case,  and  we  shall  content  ourselves  with  stat- 
ing our  conclusions  on  the  questions  which  are  presented  to 
us. 

One  of  the  controversies  which  is  at  the  bottom  of  the 
diflSculties  in  both  of  these  cases  is  whether  the  so-called  sec- 
ond wife  was  lawfully  married  to  J.  W.  Goodwin.  The 
validity  of  the  marriage  to  the  first  wife  is  not  questioned, 
but,  in  order  to  support  the  second  marriage,  it  is  contended 
that  there  was  a  divorce  from  the  first  wife.  Xo  decree  of 
divorce  is  proven,  and  it  is  conceded  that  there  is  no  record 
of  any  such  divorce  in  the  county  in  Wisconsin  where  the 
first  wife  and  J.  W.  Goodwin  last  lived  together,  and  where 

she  has  continued  to  reside  ever  since  he  left  her.  It 
2  is  sought  to  establish  such  divorce  by  admissions  of 

the  first  wife,  by  proof  of  declarations  made  by  J.  W. 
Goodwin  before  his  death,  in  May,  1896,  and  by  the  pre- 
sumption in  favor  of  the  second  marriage  in  Iowa,  which 
is  conceded  to  have  been  Regular  in  form.  With  reference  to 
the  admissions  of  the  first  wife,  all  that  can  be  said  is  that 
she  seems  to  liave  supposed  for  a  time  that  a  divorce  had 
been  procured,  altliough  she  at  no  time  claims  to  have  l>een 
a  party  to  any  proceeding  to  that  end,  nor  to  have  been 
served  with  notice  of  any  such  proceeding.  Perhaps  she  was 
not  greatly  concerned  as  to  whetlier  her  husband  had  pro- 
cured a  divorce  or  not,  inasmuch  as,  after  leaving  her,  his 
only  communication  with  her  scorns  to  have  been  in  connec- 
tion with  procuring  from  lier  a  sum  of  money.  At  any  rate, 
the  mere  understanding  on  the  part  of  the  first  wife  that  lier 
husband  liad  secured  a  divorce  would  not  establish  tliat  fact, 
nor  would  she  Ix)  (^stopped  liy  hov  declarations  made  in  ran- 
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dom  conversation,  not,  so  far  as  is  shown,  communicated  to 
any  party  interested  in  the  matter,  nor  acted  upon  by 

3  any  such  party.  The  mere  presumption  arising  from 
the  subsequent  marriage  might  be  good  enough  evi- 
dence in  some  cases,  but  certainly  will  not  be  sufficient  to 
overthrow  the  presumption  of  the  continuing  validity  of  the 
first  marriage,  in  the  absence  of  any  other  evidence  of  a  di- 
vorce, and  in  a  case  involving  property  rights.  We  find, 
therefore,  that  the  first  wife  continued  to  be  the  lawful  wife 
of  J.  W.  Goodwin  until  his  death. 

The  invalidity  of  the  second  marriage  has  a  bearing 

upon  the  claim  made  by  the  second  wife  that  the  conveyance 

to  Charles  of  the  lots  in  block  2  was  void  because  it  was  a 

conveyance  of  J.  W.  Goodwin's  homestead  in  which 

4  his  wife  did  not  join.    On  this  point  it  appears  to  be 
contended  that  a  man  may,  by  occupying  premises  as 

a  home,  in  conjunction  with  a  woman  who  is  not  his  lawful 
wife,  make  such  premises  his  homestead  in  such  sense  that  he 
cannot  convey  them  without  her  joinder  in  the  deed.  The 
question  of  the  exemption  of  the  homestead  from  execution 
is  not  here  involved.  The  provision  of  the  statute  is  that  no 
conveyance  of  the  homestead,  if  the  owner  is  married,  is 
valid  unless  the  husband  and  wife  join  in  the  execution  of 
the  same  joint  instrument  Code,  section  2974.  It  is  the 
joinder  of  the  wife  which  is  required,  and,  as  the  so-called 
second  wife  was  not  a  wife  at  all,  the  omission  of  her  joining 
in  the  deed  would  not  render  it  invalid.  No  question  is 
raised  as  to  the  necessity  of  joinder  by  the  first  wife. 

5  Counsel  contend  that  the  failure  of  the  wife  to  join 
can  only  be  taken  advantage  of  in  behalf  of  the  wife ; 
but  that  is  not  the  law.  A  conveyance  of  a  home- 
stead occupied  by  husband  and  wife,  in  which  the  wife  does 
not  join,  is  invalid  for  any  purpose.  We  find  that  the  con- 
veyance to  Charles  of  the  two  parcels  of  lots  was  valid  in  this 
respect.  The  other  objections  to  the  conveyance  to  Charles  ap- 
pear to  be  without  substantial  merit.  The  evidence  introduced 
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to  show  a  trust  in  behalf  of  the  second  wife  in  the  property 
acquired  by  J.  W.  Goodwin  is  t<)0  indefinite  to  justify  us 
in  giving  it  any  weight    With  reference  to  the  con- 
6  tention  that  the  conveyance  to  Charles  is  invalid  be- 

cause the  premises  are  described  as  being  in  the  city 
of  Shell  Rock  instead  of  the  town  of  Shell  Rock,  it  is,  in  our 
opinion,  not  entitled  to  any  consideration  whatever.  The  ti- 
tle of  Charles  to  the  two  parcels  of  lots  is  confirmed. 

Qn  the  other  hand,  the  conveyance  from  J.  W.  Good- 
win to  the  second  wife,  covering  the  30-acre  tract,  is  not 
successfully  impeached,  and  we  sustain  it,  and  therefore  deny 
to  Charles  any  interest  therein  by  way  of  inheritance. 

Finally,  we  have  the  question  as  to  whether  the  first 
wife  is  entitled  to  dower  in  the  property  conveyed  by  J.  W. 
Goodwin  to  his- second  wife.  This  question  involves  all  four 
of  the  parcels  of  property  hereinbefore  referred  to.  Aside 
from  the  question  whether  the  first  marriage  was  ever  dis- 
solved by  divorce,  which  we  have  already  considered,  there 
is  involved  here  a  pretended  quitclaim  deed  by  the  first  wife 
to  the  second  wife,  dated  April  23,  1896 — that  is,  about  a 
month  before  the  death  of  J.  W.  Goodwin — conveying  to  the 
second  wife,  in  consideration  of  five  dollars,  all  the  prem- 
ises in  controversy  in  this  suit.  It  is  contended  in  behalf  of 
the  first  wife  that  this  quitclaim  was  procured  from  her  by 
fraud*  Without  discussing  the  evidence,  it  is  sufficient  to 
say  that  we  do  not  find  such  evidence  of  fraud  as  to  warrant 
us  in  disregarding  this  deed,  and  we  therefore  hold  that  the 
first  wife  is  not  entitled  to  the  relief  asked  in  her  action. 
The  result  must  be  that  the  decree  in  the  first  case  in  favor 
of  Isabel  Caroline  Goodwin  is  reversed^  and  the  decree  in 
her  favor  in  the  second  case  is  affirmed. 
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W.  H.  Taylor  et  ah,  v.  N.  Wells  et  al..  Appellants. 

Partnership:      when    to   be   wound   up:      Receivers.     Where    the 

only  assets  of  a  partnership  are  the  proceeds  of  the  sale  of  its 

property,  and,  aside  from  the  collection   and   distribution   of 

2    such  proceeds,  the  purpose  of  the  co-partnership  is  ended,  a 

referee  and  receiver  should  be  appointed  to  close  its  affairs. 

CoNVKBTiNo  PROCEEDS  OP  SELLING  PEOPEBTY.*  Liability  of  oue  receiv- 
ing proceeds  on  deposit.  The  members  of  a  firm  authorized 
one  of  the  partners  and  another  to  sell  the  partnership  property 
1  for  a  certain  sum  and  as  much  more  if  they  could  get  it. 
They  sold  for  a  larger  amount,  depositing  the  sum  named  as 
the  minimum  selling  price  in  a  bank,  and  retaining  the  excess. 
The  defendant  had  no  connection  with  the  transaction  except 
to  consent  to  the  sale  as  attorney  for  one  of  the  parties,  and 
he  was  a  partner  in  the  bank  in  which  the  deposit  was  made. 
Held,  that  he  was  not  liable  for  any  part  of  the  excess  retained 
by  the  persons  selling  the  property. 

Appeal   from    Mahaska   District    Court — Hon.    John    T. 
ScoTT^  Judge. 

Thursday^  Febkuary  7,  1901. 

Action  in  equity  for  an  accounting  and  for  distribution 
of  the  assets  of  a  partnership.  Decree  was  rendered  in  favor 
of  the  plaintiffs.  Defendants  appeal. — Modified  and  af- 
firmed. 

Bolton,  McCoy  &  Bolton  for  appellants. 

TF.  R.  Lewis  for  appellees. 

GivEX^  J. — I.  The  following  named  persons,  aa  co- 
partners, were  the  owners  of  a  brick  and  tile  works  in  the 
proportions  named :  W.  H.  Taylor,  one-fifth ;  Fred  Fisher, 
one-fifth;  N.  Wells,  two-fifths;  W.  Jack  Wymore,  one- 
fifteenth  ;  A.  J.  Wymore,  one-fifteenth,  and  George  H.  Wy- 
more, one-fifteenth.    A.  J.  Wymore,  in  his  answer,  disclaims 
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any  interest  in  the  assets  of  the  co-partnership,  but  in  his  tes- 
timony he  shows  that  he  is  owner  of  one-third  of  the  interest 
held  by  George  H.  Wymore.  These  owners,  being  desirous 
of  selling  the  property  and  closing  the  partnership,  author- 
ized George  H.  Wymore  and!  W.  N.  Skinner  to  sell  the  same, 
which  they  did  to  one  Lindsey  White,  and  received  as  consid- 
eration his  one  promissory  note  for  $400,  payable  in  cash; 
two  notes  for  $300  each,  and  two  for  $100  each,  payable  in 
brick  and  tile;  also  a  certain  house  and  lot.  The  $400  and 
the  two  $300  notes  were  deposited  in  the  bank  of  E.  B.  and 
W.  N.  Skinner  for  the  owners.  G.  H.  Wymore  and  W.  N. 
Skinner  retained  the  two  $100  notes,  and  they  caused  the 
house  and  lot  to  be  conveyed  to  a  person  to  whom  they  sold  it, 
and  they  retained  the  proceeds  of  the  sale.  Plaintiffs  claim 
that  these  men  were  to  sell  the  brick  works  for  not  less  than 
$1,000,  and  as  much  more  as  they  could  get  therefor,  and 
that  they,  therefore,  should  account  for  said  two  notes  of 
$100,  and  for  the  house  and  lot.  George  H.  Wymore  and  W. 
N.  Skinner  claim  that  they  were  authorized  to  sell  the  prop- 
erty for  $1,000,  and  are  entiled  to  keep  all  that  they  got 
over  that  sum.  There  is  a  conflict  in  the  evidence  as  to  what 
this  agreement  was.    We  are  satisfied,  however,  that 

1  it  was  as  claimed  by  plaintiffs.  The  court  found 
that  E.  B.  Skinner  participated  with  George  H.  Wy- 
more and  W.  N  Skinner  in  making  this  sale,  and  held  him 
liable  to  account  with  them  for  the  two  $100  notes  and  the 
proceeds  arising  from  the  sale  of  the  housa  As  we  under- 
stand the  evidence,  his  only  connection  with  the  transaction 
was  as  attorney  for  N.  Wells  in  consenting  that  the  sale 
should  be  made  and  as  a  member  of  the  banking  firm  in  re- 
ceiving said  deposit.  lie  does  not  appear  to  have  had  any- 
thing to  do  with  the  two  $100  notes,  nor  with  the  house  and 
lot,  nor  the  proceeds  of  its  sale,  and  therefore  should  not  be 

held  accountable  therefor.     The  only  assets  of  said 

2  partnership  are  said  proceeds  of  the  sale  of  the  brick 
and  tile  works.    Aside  from  the  collection  and  distri- 
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bution  of  these,  the  purpose  of  the  co-partnership  is  ended. 
The  condition  of  the  assets  is  such  as  to  require  a  referee 
and  receiver  to  close  affairs  of  the  partnership.  The  decree 
is  modified  in  so  far  as  it  holds  E.  B.  Skinner  accountable 
for  the  two  $100  notes  and  the  proceeds  of  the  sale  of  the 
house  and  lot,  and,  as  thus  modified,  it  is  affirmed. — Modi- 
fied and  AFFIRMED. 


M.   T.   BUTTERFIELD  V.   W.   X.    TRKICnLER,  Judge. 

Canvass  of  Mulct  Petition:      regular  session  of  board:     Adjourn- 
ments,   A  county  board,  having  disposed  of  all  business  before- 

1  it  at  a  regular  meeting,  adjourned  to  a  certain  date  for  the 
purpose  of  canvassing  statements  of  consent  to   the  sale  of 

2  Intoxicating  liquors.  Held,  that  the  adjourned  meeting  was  a 
continuation  of  the  regular  meeting,  and  the  canvass  was 
therefore  made  at  a  regular  meeting,  as  required  by  Code, 
section  2450. — Ellis  v.  Board,  40  Iowa,  801,  overruled. 

Review  on  Appeal:     certiorari.    The  writ  of  certiorari  cannot  be 

3  used  to  correct  mere  errors,  but  only  to  test  the  jurisdiction 
of  an  inferior  tribunal. 

Points  not  made  in  argument.    The  appellate  court  may  properly 
2    disregard  a  question  not  referred  to  in  the  printed  argument 

Certiorari  to   Cedar  District. — Hon.   W.   IT.    Treiohlbe^ 

Judge. 

Thursday^  February  7,  1901. 

This  is  a  certiorari  proceeding  commenced  in  this  court 
to  review  the  action  of  W.  N.  Treichler,  one  of  the  judges 
of  the  Eighteenth  judicial  district,  in  affirming  the  conclu- 
sion of  the  board  of  supervisors  of  Cedar  county  with  rela- 
tion to  certain  statements  of  consent  to  the  sale  of  intoxi-^ 
eating  liquors  in  said  county.  The  action  of  the  board  in  ap- 
proving said  statements  was  affirmed  by  the  district  court  ott 
appeal,  and  this  writ  was  sued  out  by  plaintiff  to  test  the- 
l^ality  of  the  action  of  the  latter  tribunal. — Dismissed, 
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Charles  W.  Kepler  for  plaintiff. 

T.  B.  Hanley  and  Wright  &  Wright  for  defendant. 

Waterman,  J. — On  the  day  of  the  general  election,, 
in  November,  1899,  statements  of  consent  to  the  sale  of  intox- 
icating liquors  in  Cedar  county  were  circulated  at  the  various 
polling  places.  The  board  of  supervisors  convened  in  regu- 
lar session  on  November  13,  and,  having  disposed  of  all  busi- 
ness before  it,  adjourned'  on  the  fifteenth  of  November  to 
December  5  for  the  purpose  of  then  canvassing  these  state- 
ments of  consent,  which  it  was  anticipated  would  be  on  file 
by  that  time.  When  the  board  met  on  December  5  no  state- 
ments had  been  filed,  and  another  adjournment  was  taken  un- 
til December  26.  On  the  latter  day  the  statements  of  con- 
sent were  canvassed  by  the  board  and  found  sufficient. 
1  The  principal  point  now  made  is  that,  as  this  was  not 

done  at  a  regular  session  of  the  board,  its  action  was 
without  authority,  and  reliance  for  support  in  this  position 
is  had  upon  the  case  of  Ellis  v.  Board,  40  Iowa,  301.  It  was 
held  in  that  case  that  where  the  board  had  disposed  of  the 
business  before  it,  and  adjourned  to  a  future  day,  its  session 
on  this  latter  day  was  not  a  part  of  the  regular  meeting.  It 
is  provided  in  section  2450  of  the  Code  that  the  canvass  of 
statements  of  consent  to  the  sale  of  intoxicating  liquors  shall 
be  conducted  by  the  board,  and  their  finding  made  at  regular 
meeting.  If  the  rule  of  the  Ellis  CcCse  is  to  be  followed,  we 
must  hold  the  action  of  the  board  to  have  been  illegal.  It 
will  be  noticed  that  no  authorities  are  cited  in  that  case,  nor 
is  any  reason  given  in  support  of  the  conclusion  reached. 
Certainly  it  is  against  the  great  weight  of  authority.  As  op- 
posed to  it,  see  Burkelo  v.  Commissioners,  38  Minn.  441  (38 
N.  W.  Eep.  108)  ;  Banning  v,  McManus,  51  Minn.  289  (53 
N.  W.  Rep.  635)  ;  Tawn  of  Waterville  v.  Commissioners,  59* 
Me.  88;  Inhabitants  of  Bethel  v.  Commissioners,  60  Me. 
6S5;Ex  parte  Mirande,  73  Cal.  370  (14  Pac.  Rep.  888). 
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John  Hoffman,  Appellant,  v.  The  City  of  Muscatine. 

Cities  and  Towns:      diversion   op   serfage   water:     Damages.    A 

1  city  may  not  divert  surface  water  from  its  natural  course  in 
8  another  direction,  so  as  to  flow  on  a  lot  owner's  land  through 
8    a  drain  or  channel,  in  destructive  quantities. 

Evidence.  The  quantity  and  effect  of  the  flow  complained  or  should 
8    be  shown. 

Same:  Contributory  negligence.  Where  a  city  lot  is  below  the- 
6    grade  of  an  adjoining  street,  the  owner  cannot  recover  against 

the  city  for  injury  caused  by  the  overflow  of  the  lot  by  sur- 
8    face  water  turned  thereon  in  slightly  increased  quantity  by 

improvements  of  the  streets,  especially  if  the  injury  would 

not  have  occurred  had  the  lot  been  flUed  up  to  the  level  of  the 

street 

Same.     Though  recovery  is  ordinarily  denied   one  whose   lot  i» 

2  below  grade,  he  may  recover  if  his  injury  would  have  resulted 
regardless  of  that  situation  of  the  lot. 

Same:  Otstruction  hy  owner  Where  the  injury  to  a  lot  by 
5  overflow  of  surface  water  is  caused  by  the  lot  being  filled  up 
by  the  owner  so  as  to  obstruct  the  natural  drainage,  and  the 
city,  by  improving  its  streets,  has  not  increased  the  amount 
of  the  flow  to  an  appreciaole  extent,  the  owner  cannot  recover 
against  the  city  for  the  injury. 

Duty  of  citizen  to  construct  drains:  Applies  to  natural  water- 
courses alone.  Under  Code,  section  600,  providing  that  a  city 
may  require  the  owner  of  any  lot  extending  into,  across,  or 
4  bordering  on  any  hollow,  or  ravine  which  constitutes  a  drain 
lor  surface  water  or  a  water  course,  when  grading  such  lot 
so  as  to  obstruct  the  flow  of  the  water,  to  construct  a  sufllcient 
drain  or  passageway  through  the  lot,  the  city  cannot  require 
a  citizen  to  construct  drains  to  carry  off  the  surface  water 
accumulated  by  the  improvements  of  its  streets,  as  the  law 
relates  to  natural  water  courses,  and  not  to  an  artlflcial  water 
course  created  by  the  city. 

Appeal  from  Muscatine  District  Court. — Hon.  A.  J.  House^ 

Judge. 


Thursday,  February  7,  1901. 
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Cypress  street,  in  the  defendant  city,  runs  north  and 
south,  with  a  slight  angle  opposite  the  south  line  of  plaintiff's 
land;  and  Woodland  avenue  extends  to  the  west,  its  south 
line  corresponding  with  that  of  plaintiff.  Prior  to  1893  the 
surface  water  flowed  in  a  ditch  on  the  north  side  of  Wood- 
land avenue  to  the  comer,  and  then  to  the  north  along  Cy- 
press street  about  250  feet,  then  across  that  street  into  plain- 
tiff's pasture.  Surface  water  gathered  in  Cypress  street  to 
the  south,  bordering  which  were  hills,  flowed  north,  and  was 

thrown  on  his  land  at  the  angle  mentioned,  through 
1   '       a  box  culvert  and  chute,  prior  to  1893.    A  deep  gully 

or  excavation  had  been  washed  out  in  front  of  plain- 
tiff's house,  a  part  of  which  was  in  the  street  and  part  in 
his  land.  As  we  understand  it,  some  of  the  water  from  the 
south  flowed  down  through  this  gully  on  his  premises,  with- 
out going  through  the  culvert,  while  most  of  it  passed  through 
that,  washing  out  a  deep  hole  at  the  end  of  the  chute.  During 
the  three  years  following,  Cypress  street  was  brought  to  the 
established  grade,  the  culvert  to  the  north  removed,  and  the 
water  turned  into  a  diagonal  stone  culvert  constructed  in 
place  of  the  box  culvert  at  the  angle,  but  with  the  east  end  40 
feet  to  the  north;  and  water  which  formerly  flowed  down 
Eleventh  street,  running  parallel  with  plaintiff's  line,  140 
feet,  to  the  south,  was  thrown  on  a  triangular  strip  of  ground 
lying  along  Cypress  street,  with  base  30  feet  wide  at  plain- 
tiff's line  and  tapering  to  a  point  on  Eleventh  street,  and 
thence  on  plaintiff's  land.  In  1895  he  brought  a  portion  of 
his  premises  up  to  grade,  and  the  new  filling  was  subse- 
quently washed  away.  In  this  action  recovery  of  damages 
occasioned  by  these  changes  is  sought.  A  directed  verdict 
was  returned,  and  from  a  judgment  rendered  thereon  against 
plaintiff  he  appeals. — Affirmed. 

E.  M,  Warner  for  appellant. 

J.  F.  Devilt  for  appellee. 
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Ladd^  J. — The  evidence  tended  to  show  that  in  grading 
Cypress  street  the  defendant  constructed  a  culvert  at  its  in- 
tersection with  Eleventh  street,  and  thereby  diverted  a  con- 
siderable quantity  of  surface  water,  which  ordinarily  Aow^mI 
to  the  east  over  Eleventh  street,  down  Cypress  street,  either 
through  the  diagonal  culvert  in  front  of  plaintiff's  house,  or 
else  over  the  triangular  piece  of  ground  forming  a  part  of 
the  street,  onto  his  premises,  and  also  that  the  water  gath- 
ered in  Woodland  avenue,  which  formerly  flowed  along  a 
gutter  from  2  to  4  feet  deep  at  the  west  side  of  Cypress 
street,  and  through  a  culvert  into  plaintiff's  pasture  250  feet 
north  of  his  south  line,  was  diverted  through  this  diagonal 
culvert,  so  that  the  improvement  of  the  tsreet  resulted  in  not 
only  increasing  the  quantity  of  water  flowing  on  his  prem- 
ises, by  diverting  it  from  its  natural  course,  but  in  collecting 
that  which  had  run  thereon  in  two  localities  in  one  stream  at 
the  house.  Ilis  land  had  not  at  that  time  been  brought  to 
grade,  but  the  portion  about  the  house  and  to  the  south  was 
raised  to  that  of  Cypress  street  in  1895.  In  doing  this  no 
drains  were  put  in  by  plaintiff,  and  thereafter  the  water 
washed  much  of  the  newly-placed  earth  away ;  and  the  plain- 
tiff was  ta  considerable  expense  in  replacing  it,  and  in  pro- 
tecting his  premises  from  the  action  of  the  waters.  That  the 
entire  lot  was  not  at  grade  is  of  little  consequence,  ?-S  the  in- 
jury resulting  from  the  flow  of  water  over  the  triangle  was  in 
no  way  connected  with  the  portion  not  graded.  Nor  do  we 
regard  as  fatal  to  the  right  of  recovery  that  at  the  time  of 
the  improvement  the  land  had  not  been  raised  to  the 
2  established  grade.     Kecovery  against  a  municipality 

is  denied  when  the  lot  is  below  grade  on  the  ground 
that  the  owner  could  readily  have  protected  himself  from  in- 
jury by  filling  in  the  lot.  But  if,  regardless  of  its  situation^ 
injury  would  have  resulted  if  at  grade,  the- mere  fact  of  it 
being  below  grade  will  not  relieve  from  liability.  As  said 
in  Dillon  Municipal  Corporations   (3d  ed),  section  105 1 ^ 
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"The  city  is  not  ordinarily,  if  ever,  liable  for  simply  failing 
to  provide  culverts  or  gutters  adequate  to  keep  the  surface 
waters  off  from  adjoining  lots  below  grade,  particularly  if 
the  injury  would  not  have  occurred  had  the  lots  been  filled 
up  so  as  to  have  been  on  a  level  with  the  street"  Such  is 
the  rule  prevailing  in  this  state.  Frehurg  v.  City  of  Davcn- 
port,  G3  Iowa,  122 ;  Knosimaa  &  Peterson  Furniture  Co,  v. 
City  of  Davenport,  00  Iowa,  580;  City  of  Cedar  Falls  v, 
Hansen,  104  Iowa,  189.  But  suppose  a  like  injury  would 
have  resulted  to  property  if  at  grade;  then  certainly  there 
should  be  a  recovery  if  the  city  is  at  fault  As  a  general  rule 
a  city  is  not  liable  for  damages  occasioned  by  the  mere  grad- 
ing of  its  street,  if  this  is  done  in  a  prudent  manner.  Ellis 
t'.  Iowa  City,  20  Iowa,  220 ;  Russell  v.  City  of  Burlington, 
30  Iowa,  2G7;  Damour  v.  Lyons  City,  44  Iowa,  282. 

3  But  to  this  there  is  a  well-established  exception,  un- 
der which  a  city  will  not  be  permitted  to  divert  a 

large  quantity  of  surface  water  from  its  natural  course  in 
another  direction,  so  as  to  flow  on  a  lot  owner's  land  in  de- 
structive quantities,  through  a  drain  or  channel.  City  of 
Eufala  V.  Simmons,  86  Ala.  615  (6  South.  Rep.  47); 
O'Brien  p.  City  of  St.  Paul,  25  Minn.  333 ;  Pettigrew  v.  Vil- 
lage of  Evansville,  25  Wis.  223 ;  City  of  Aurora  v.  Reed,  57 
111.  29 ;  Jordan  v.  City  of  Bemcood,  42  W.  Va.  312  (20  S.  E. 
Rep.  260,  30  L.  R.  A.  510)  ;  Field  v.  West  Orange  Tp.,  46 
K  J.  Eq.  183  (2  Atl.  Rep.  236)  ;  Seifert  v.  City  of  Brook- 
lyn 101  X.  Y.  136  (4  X.  E.  Rep.  321).  The  rule  is  thus 
stated  in  Gould,  Waters,  section  272:  "A  municipal  coi^ 
poration  is  liable  for  flowing  water,  collected  in  large  quan- 
tities in  a  sfreet  or  in  the  gutters  of  a  street,  upon  the  land 
of  a  private  owner."    The  appellee,  without  question- 

4  ing  the  law  as  stated,  insists  that  the  plaintiff  was 
required  by  an  ordinance  of  the  city  to  construct  a 

passageway  for  the  water  across  his  lot  when  bringing  it  to 
grade.  Undoubtedly  the  city  is  authorized  to  preserve  the 
natural  drainage  of  the  land.     See  section  18,  chapter  11'. 
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Acts  Sixteenth  General  Assembly  (sections  699,  952,  Code>. 
But  it  is  only  when  the  lot  or  tract  of  ground  extends  into, 
across,  or  borders  "upon  any  hollow  or  ravine  which  consti- 
tutes a  drain  for  surface  water,  or  a  water  course  of  any 
kind,"  that  the  lessee  or  owner  may  be  compelled  to  con- 
struct a  passageway  for  water.  The  creation  of  an  artificial 
water  course  by  the  city  is  not  contemplated  by  the  statute. 
Nowhere  is  the  city  empowered  to  require  the  citizen  to  con- 
struct drains  at  his  own  expense  to  carry  of  the  surface 
water  accumulated  by  the  improvements  of  the  streets,  nor 
is  this  attempted  in  the  ordinance.  To  permit  the.  city  to 
concentrate  and  throw  large  quantities  of  surface  water  on 
.  an  ungraded  lot,  and  then  compel  the  owner,  when  bringing 
to  grade,  to  construct  drains  through  it  at  his  own  expense, 
would  impose  an  intolerable  burden,  and  might  in  some 
cases  amount  to  the  practical  taking  of  private  property 
without  compensation.  Before  the  change  of  grade  the  water 
seems  to  have  flowed  down  the  east  side  of  Cypress  street 
through  the  deep  gully  in  part  of  plaintiff's  premises.  This 
was  undoubtedly  such  a  hollow  or  ravine,  as  "const i- 
5  tutes  a  drain  for  surface  water."    In  changing  cul- 

verts the  city  filled  the  gully  in  so  far  as.  found  in 
the  street,  and  plaintiff  appears  to  have  suffered  no  incon- 
venience from  the  flow  of  surface  water  from  the  south  until 
he  brought  the  southwest  portion  of  his  lot  to  grade.  This 
resulted  in  filling  the  portion  of  the  gully  on  his  lot,  and 
raising  it  about  3  feet  above  the  triangular  strip  forming 
a  part  of  the  street  to  the  south.  This  obstructed  the  natural 
flow  of  the  water  to  the  north,  and  it  accumulated  in  this  tri- 
angle, and  finally  overflowed  his  land.  The  record  does  not 
disclose  whether  this  would  have  been  likely  to  have  hap- 
pened had  the  water  from  Eleventh  street  not  been  diverted. 
Indeed,  we  have  no  means  of  knowing  the  quantity  of  water 
thrown  down  Cypress  street  by  reason  of  the  construction 
•  of  the  culvert  at  its  intersection  Avith  Eleventh  street,  save 
that    drainage    from    halfway    down    Eleventh    street    was 
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turned  back,  and  some  from  the  south,  of  the  intersection. 
But  as  that  ordinarily  flowing  down  Cypress  street,  at  least  in 
part  washed  out  the  gully,  and  a  plank  drain,  8  by  10  inches, 
subsequently  constructed  at  the  small  outlay  of  $7.50,  car- 
ried off  the  water,  but  little  could  have  been  diverted. 
8  Undoubtedly  the  city  might  not  have  been  held  re- 

sponsible for  any  damage  occasioned  by  that  naturally 
flowing  on  plaintiff's  ground,  and  it  was  not  made  to  appear 
that  the  increased  flow  contributed  appreciably  to  the  in- 
jury. The  record  is  in  the  same  condition  with  respect  to 
the  diversion  of  the  water  which  ordinarily  flowed  through 
the  culvert  to  the  north  to  the  diagonal  passageway.  Its 
quantity  or  effect  is  not  shown  by  any  evidence,  nor  does  it 
appear  that  this  change  or  the  location  of  the  diagonal  culvert 
would  have  occasioned  any  injury  had  plaintiff's  tract  of 
land  been  at  grade.  No  damage  having  been  proven,  the 
district  court  directed  a  verdict  for  defendant — Affirmed. 


Augusta  Vierling  v.  George  J.  Binder^  Appellant. 

Breach  of  Promise  Action:      physical  examination  op  plaintifp: 

Pleading,    Where  the  defendant  in  an  action  for  breach   of 

1    marriage  promise  only  pleads  the  diseased  condition  of  plain- 

5  tiff  as  tending  to  show  that  the  contract  was  not  made,  it  is 
not  error  to  refuse  to  require  plaintiff  to  submit  to  a  physical 
examination,  since  the  issue  only  relates  to  her  condition  at 
the  time  of  the  execution  of  the  alleged  contract. 

^^DENCE:     Specific  property  owned  hy  defendant.    Evidence  of  the 

6  specific  property  owned  by  defendant  is  admissible  in  an 
action  for  breach  of  marriage  promise. 

Same.    When  the  trial  of  an  action  for  breach  of  marriage  con- 

7  tract  occurs  shortly  after  the  contract  is  alleged  to  have  been 
made,  evidence  of  property  owned  by  defendant  at  the  time 
of  trial  is  admissible. 

Vol  113  Ta— 22 
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Same:  Harmless  error.  Where  the  evidence  of  the  value  of 
8  defendant's  property  at  the  time  of  trial  for  breach  of  marriage 
promise  shows  a  less  value  than  his  representations  of  wealth 
at  the  time  of  making  the  contract,  error  in  not  limiting  such 
evidence  to  the  property  owned  at  the  time  of  the  execution  of 
the  contract  is  harmless. 

Pleading:     matter  of  denial  excuse:     Confession  and  avoidance. 

1.    Where  the  defendant  in  an  action  for  breach  of  marriage  con- 

2    tract  pleads  the  physical  condition  of  the  plaintiff  as  tending 

to  show  that  the  alleged  contract  was  not  made,  and  not  to 

excuse  performance,   it   cannot  be   considered   for   the   latter 

purpose. 

Plea  and  charge.    Where  the  defendant  in  an  action  for  breach 

1  of   marriage    contract   pleads   the    diseased    condition    of   the 

2  plaintiff,  on  the  question  of  the  existence  of  the  contract,  and 
not  in  mitigation  of  the  damages,  and  his  instructions  only 
request  that  evidence  of  such  condition  be  considered  in  bar, 

3  he  cannot  object  that  the  instructions  do  not  authorize  its 
consideration  in  mitigation  of  damages. 

Mitigation.    Matter  in  mitigation  of  damages  should  be  specially 

4  pleaded,  and  cannot  be  proven  under  a  general  denial. 

Appeal  from  Des  Moines  District  Court, — Hon  W.  S.  With- 

Kow^  Judge. 

Wednesday^  April  10,  1901. 

Action  for  breach  of  promise  of  marriage.  Defendant 
denies  generally  and  alleges  special  facts  tending  to  show 
that  he  never  agreed  to  marry  the  plaintiflf.  Verdict  for 
plaintiff  for  $2,000.  On  defendant's  motion  for  a  new  trial 
tlie  court  remitted  a  portion  of  the  verdict,  and  rendered 
judgment  for  $1,300.    Defendant  appeals. — A-ffirmed, 

Dodge  &  Dodge  for  appellant. 

Seerley  &  Clarh  for  appellee. 

McClain,  J. — The  parties  became  acquainted  with 
each  other  by  reason  of  defendant's  advertisement  through 
a  matrimonial  agency.  After  considerable  correspondence, 
plaintiff  agreed  to  go  from  Toledo,  Ohio,  where  she  resided. 
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to  Burlington,  Iowa,  the  place  of  defendant's  residence,  in 
order  that  defendiant  might  become  better  acquainted  with 
her,  and  in  the  mutual  hope  expressed  on  both  sides  that  mar- 
riage would  result  if  defendant  should  find  himself  satisfied 
to  take  the  plaintiff  as  his  wife.  It  is  not  claimed  that  there 
was  any  contract  of  marriage  until  after  plaintiff  reached 
Burlington,  but  plaintiff  claims  that  on  the  second  day  after 
her  arrival  in  Burlington  (i.  e.  on  June  21,  1898)  defendant 
entered  into  a  verbal  contract  to  marry  her,  without  specifi- 
cation as  to  the  exact  time  for  the  marriage,  and  that  again, 
on  November  22,  1898,  defendant  agreed  to  marry  plaintiff 

within  two  months  from  that  date.  For  the  purpose 
1  of   explaining   the   relations   between   plaintiff    and 

defendant  at  the  time  the  alleged  agreements 
were  charged  to  have  been  made,  and  also  to  show  that  no 
such  agreements  to  marry  were  entered  into,  defendant  avers 
that,  during  the  time  he  was  paying  attentions  to  plaintiff 
with  a  view  of  determining  whether  he  would  make  her  a 
proposal  of  marriage,  he  ascertained  that  she  was  afflicted 
with  ovarian  and  other  troubles  which  impaired  and  injured 
her  health,  and  which  would  prevent  her  from  becoming  a 
desirable  wife,  and  that  he  informed  plaintiff  that,  because? 
of  her  physical  ailments  and  her  characteristics  and  disposi- 
tion, he  was  satisfied  that  she  would  not  make  him  a  desirable 
wife,  and  that  they  should  not  become  engaged,  with  the  in- 
tention of  future  marriage. 

T.  Appellant  claims  that  the  trial  court  in  an  instruc- 
tion limited  the  jury  to  the  consideration  of  the  question 
whether  or  not  the  contract  of  marriage  was  made  and  brok- 
en, and  directed  them  that  this  was  the  sole  test  of  liability, 
and  urges  that  the  evidence  of  physical  defects  and  poor 
health  should  have  been  considered  as  a  defense  to  the  action 
for  breach  of  contract,  even  if  such  contract  was  shown  to 
have  been  mada  It  is  true,  no  doubt,  that  physical  defects 
or  disease  which  incapacitate  the  woman  for  the  marriage 
state  or  for  the  birth  of  children,  if  unknown  to  the  other 
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party  to  the  contract  at  the  time  the  contract  was  entered 
into,  may  be  pleaded  and  proven  in  bar  to  an  action  for 
breach  of  the  contract  of  marriage.  Gring  v,  Lerch,  112  Pa. 
St.  244(3  Atl.  Eep.  8^1)  ;Goddard  v.  Westcott,S2  Mich.  180 
(46  N.  W.  Eep.  242).  Likewi3e  the  incapacity  or  unfitness 
of  the  man  for  the  marital  relation,  accruing  after  the  mak- 
ing of  the  contract,  without  his  fault,  or  unknown  to  him  at 
the  time  the  contract  was  made,  may  be  sho^vn.  Shachleford 
V.  Hamilton,  93  Ky.  80  (19  S.  W.  Eep.  5,  15  L.  E.  A.  831)  ; 
Gardner  v.  Amett  (Ky.)  50  S.  W.  Eep.,  840;  Allen  v. 
BaTcer,  86  K  C.  91 ;  Sanders  v.  Coleman,  97  Va.  690 
2  (34  S.  E.  621).     But  the  diseased  condition  of  the 

plaintiff,  which  defendant  sets  up  in  this  case,  was 
alleged  as  bearing  on  the  question  whether  defendant  en- 
rtered'  into  any  contract  of  marriage,  and  not  as  a  bar  to  the 
action  for  breach  of  contract.  Not  until  appellant  asked  in- 
struction on  tMs  matter  did  it  appear  that  he  relied  on 
any  such  defense.  For  this  purpose  the  matter  should  have 
been  pleaded  by  way  of  confession  and  avoidance, 
and  it  was  not  so  pleaded.  It  may  be  true  that, 
where  evidence  of  matter  which  is  clearly  in  bar 
has  been  received  without  objection,  the  court  should 
treat  the  defense  as  having  been  pleaded,  and  instruct  the 
jury  on  such  issue;  but  where  evidence  has  properly  been 
admitted  on  the  theory  of  the  case  presented  by  the  pleadings, 
we  know  of  no  rule  or  practice  which  requires  the  court  to  in- 
struct the  jury  as  to  the  effect  of  such  evidence  with  reference 
to  an  issue  not  raised  by  the  pleadings.  The  court 
3  therefore   properly   limited    the   jury,    in    the   con- 

sideraion  of  the  evidence  as  to  plaintiff's  physi- 
cal condition,  to  the  question  whether  a  contract  of 
marriage  was  made,  and  properly  refused  to  give  in- 
structions asked  by  defendant  directing  the  jury  to  con- 
sider this  evidence  as  tending  to  show  that  defend- 
ant was  not  liable  for  breach  of  the  contract,  if  made.  Cer- 
tainly the  court  is  justified  in  instructing  the  jury  in  accord- 
ance with  the  theory  on  which  the  case  was  tried',  and  does 
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not  commit  an  error  in  refusing  to  present  issues  Tvhieli 
might  have  been  raised,  and  to  which  the  evidence  would  have 
been  pertinent,  but  which  were  not  raised  or  considered  in  the 
trial  of  the  case.  Appellant  seems  to  think  that  the  evidence 
in  question  ought  to  have  been  considered  by  way  of  mitiga- 
tion of  damages,  but  he  did  not  in  his  instructions,  suggest 
that  the  evidence  was  to  be  considered  in  mitigation, 
4  but  asked  that  it  be  treated  as  constituting  a  bar. 

Moreover,  the  proper  rule  of  pleading  seems  to  be 
that  even  matter  in  mitigation  should  be  specially  pleaded 
as  a  partial  defense,  and  cannot  be  proven  under  a  general 
denial.     Pomeroy,  Remedies,  section  695. 

II.     Appellant  complains  of  the  refusal  of  the  court  to 
sustain  the  motion  made  by  him  at  the  conclusion  of  his  evi- 
dence asking  that  plaintiff  be  required  to  submit  to  a  physi- 
cal examination  by  physicians  to  be  appointed  by 
6  the  court,  for  the  purpose  of  determining  whetlior 

her  physical  condition  was  such  as  to  present  an  ol)- 
stacle  to  marriage.  Without  discussing  the  question  whether, 
if  defendant  had  properly  pleaded  such  defensive  matter  as 
a  bar,  such  an  examination  could  have  been  ordered,  it  is 
enough  to  say  that  the  result  of  such  an  examination  would 
have  had  no  bearing  on  any  issue  in  the  case.  The  only 
question  at  issue  involving  plaintiff's  physical  condition  re- 
lated to  the  times  when  defendant's  promises  of  marriage 
were  alleged  to  have  been  made,  and  not  to  her  condition 
at  the  time  of  the  trial,  as  involving  her  fitness  to  marry.  It 
is  plain  that  the  motion  was  with  reference  to  this  theory 
of  the  case ;  for  defendant  alleges  in  his  motion  that  he  "sets 
forth  in  his  answer,  as  a  part  of  his  defense,  that  he  could  not 
l)ecome  engaged  to  or  marry  the  plaintiff  since  their  first  ac- 
quaintance, among  other  reasons,  owing  to  her  physical  in- 
firmities and  disabilities,"  and  the  court  overruled  the  motion 
on  the  ground  that  the  cause  of  action  was  based  upon  a 
breach  of  contract.  As  bearing  on  the  question  as  to  whether 
defendant  did  promise  to  marry  plaintiff,  the  evidence  of 
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her  physical  condition  was  collateral  only,  and  did  not  relate 
to  the  matter  immediately  under  investigation.  Certainly 
a  physical  examination  should  be  ordered  only  when  it  is 
necessary  to  determine  the  existence  of  the  very  cause  of 
action  or  defense  pleaded  in  the  case.  Such  an  examination 
is  for  the  purpose  of  bringing  before  the  jury,  as  nearly  as 
may  be,  the  real  evidence  relating  to  the  cause  of  action  or 
defense.  2  Jones,  Evidence,  section  397  et  seq.;  Schroeder 
V.  Railroad  Co.,  47  Iowa,  375 ;  Hall  v.  Town  of  Manson, 
99  Iowa,  678,  711.  The  question  at  issue  in  this  case  was 
whether  the  contract  had  been  made,  and  the  physical  con- 
dition of  the  plaintiff  was  not  real  evidence  with  reference 
to  that  question,  even  though  it  might  bear  collaterally 
upon  it. 

III.  The  defendant  assigns  as  error  the  overruling  of 
his  objection  to  the  testimony  of  a  witness  whogave  evidence 
as  to  the  specific  pieces  of  real  property  owned  by  defendant, 

and  their  value.     The  contention  is  that,  while  evi- 
6  dence  of  the  defendant's  reputation  as  to  wealth  is 

admissible,  it  is  not  proper  to  show  specifically  what 
pro])orty  he  had  at  the  time  of  entering  into  the  contract  of 
marriage.  There  is  an  observation  in  Kniffen  v.  McConnell, 
30  X.  Y.  285,  which  seems  to  support  appellant's  view;  but 
this  is  made  without  citation  of  authority,  and  is  out  of  har- 
mony with  the  other  decisions  on  the  subject.  It  is  true  that 
evidence  of  general  reputation  is  admissible.  Chellis  v. 
Chapman,  125  N.  Y.  214  (26  X.  E.  Kep.  308,  11  L.  K.  A. 
784) ;  Stratton  v.  Dole,  45  Neb.  472  (63  K  W.  Eep.  875). 
But  it  seems  to  have  been  the  common  practice  in  such  cases 
to  allow  specific  evidence  of  defendant's  pecuniary  circum* 
stances  to  be  introduced.  Rime  v.  Rater,  108  Iowa,  61 ; . 
Sprague  v,  Craig ^  51  111.  288 ;  Douglas  v,  Gausrnann,  68  111. 
170;  Clark  v.  Hodges,  65  Vt  273  (26  Atl.  Eep.  726).  This 
is  in  accordance  with  the  general  theory  on  which  the  jury 
are  allowed  to  take  into  account  the  defendant's  financial 
<MDndition  in  snch  actions,  to- wit,  that  plaintiff  has  lost  a  pe- 
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ouniary  advantage  by  reason  of  breach  of  the  contract  which 
jihe  would  have  had  if  the  contract  had  been  carried  out. 
What  plaintiff  has  lost  in  such  cases  is  not  merely  marriage 
to  a  man  reputed  to  be  wealthy  but  marriage  to  a  man 
who  has  actually  the  means  to  support  her  in  such 
style  as  his  reputation  in  this  respect  would  justify.  3  Suth- 
erland, Damages,  section  98 ;  Holloway  v.  OriffHh,  32  Iowa, 
409;  James  v.  Biddington,  6  Car.  &  P.  589;  Coolidge  v. 
Neat,  129  Mass.  146;  Allen  v.  Baker,  86  N.  C.  91;  Bennett 
V.  Beam,  42  Mich.  346  (4  K  W.  Eep.  8). 

Appellant  also  objects  that  the  evidence  introduced  re- 
lated to  his  pecuniary  condition  at  the  time  of  the  trial,  and 
not  at  the  time  of  the  making  of  the  promise,  but  the  time  to 
which  the  evidence  related  was  not  so  remote  from 

7  that  at  which  the  promise  was  claimed  to  have  been 
made  as  to  render  it  inadmissible  on  that  theory.   De- 
fendant ex>uld  have  shown,  if  he  saw  fit,  that  this  property 
was  acquired  after  the  making  of  the  promise.     Dent  v. 

Pichens,  34  W.  Va.  240  (12  S.  E.  Eep.  698).    More 

8  than  this,  the  evidence  was  without  prejudice;  for 
the  total  amount  of  defendant's  property  as  testified 

to  by  the  witness  did  not  exceed  the  amount  of  defendant's 
wealth  as  stated  by  him  in  his  correspondence  with  plaintiff 
prior  to  the  alleged  contract. 

IV.  Appellant  assigns  as  error  the  refusal  of  the  lower 
court  to  grant  a  new  trial  on  account  of  the  insufficiency  of 
the  evidence  to  support  the  verdict,  but  we  find  that  there 
is  a  conflict  in  the  evidence,  and  have  no  occasion  to  interfere 
with  the  result. — Affirmed. 
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where  several  grounds  are  stated  in  a  motion  for  a  new  trial, 
the  one  relied  on  must  be  specifically  stated.     Defendant,  in 

1  his  motion,  specified  several  grounds  for  a  new  trial,  one  of 
which  was  that  the  verdict  was  not  supported  by  the  evidence^ 
and  in  a  single  assignment  of  error  alleged  that  the  court 
erred  in  overruling  the  motion  on  each  ground  thereof  Held^ 
that  the  assignment  was  not  sufficiently  specific  to  present 
the  question  whether  the  verdict  was  supported  by  the  evidence, 
for  review. 

Verdict:  special  findings:  Review  on  appeal.  Plaintiff's  ani- 
mals got  on  defendant's  track  through  a  defective  gate,  and 
were  killed.  The  court  charged,  in  an  action  therefor,  that 
if  the  jury  failed  to  find  from  the  evidence  the  cause  of  the 
gate  being  open  at  the  time  plaintiffs  horses  went  on  the 
track,  the  verdict  must  be  for  defendant,  and  the  jury,  in 
answer  to  a  special   interrogatory,   found  that  the   gate   was 

2  open  because  of  defendant's  negligence.  Defendant  did  not 
object  to  the  answer  as  indefinite,  nor  move  to  set  aside  the 
verdict  for  failure  of  the  jury  to  properly  answer  it.  Held^ 
that  a  verdict  for  plaintiff  would  not  be  set  aside  on  the 
ground  that  the  jury  failed  to  find  the  existence  of  the  fact 
essential  to  its  support,  since  the  answer  did  not  indicate 
that  the  jury  did  not  know  that  the  gate  was  open  for  a  cause 
for  which  defendant  was  responsible  and,  if  defendant  desired 
a  more  specific  answer,  he  should  have  requested  it  at  the  trial. 

Same:     Presumptions,    Where    there    was    evidence    from    which 

2  facts  could  be  found  to  sustain  a  verdict,  it  will  be  presumed 
in  favor  of  a  general   verdict  that  such  facts   were   found, 

3  though   the   iury   failed   to   return   an   answer   to    a    special 
interrogatory. 

Appeal  from  Warren  District  Court, — Hon.  J.  H.  Apple- 
gate,  Judge. 

Wednesday,  April  10,  1901. 

Action  against  a  railway  company  to  recover  damages 
for  stock  killed  on  its  right  of  way,  where  the  company  had 
a  right  to  fence,  and  at  a  private  crossing.  Verdict  and  judg- 
ment for  plaintiff.    Defendant  appeals. — Affirmed, 

Cummins,  Hewitt  &  Wright  and  Henderson  &  Berry 
for  appellant 

0.  C.  Brown  and  George  Clammer  for  appellee. 
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McClain,  J. — One  of  the  claims  of  appellant  is  that 
the  verdict  is  not  supported  by  the  evidence.    Appellee  con- 
tends that  no  such  error  is  properly  assigned.     The  assign- 
ment relied  on  is  that  the  court  erred  in  overruling 
1  defendant's  motion  to  set  aside  the  verdict  and  grant 

a  new  trial,  and  erred  in  overruling  each  ground 
thereof.  Among  the  grounds  for  a  new  trial  was  this :  "Be- 
cause the  verdict  is  contrary  to,  and  not  supported  by,  the  evi- 
dence." 

An  assignment  of  error  in  sustaining  or  overruling  a 
motion  for  a  new  trial,  based  on  the  one  specific  ground  that 
the  verdict  is  contrary  to,  and  not  supported  by,  the  evidence, 
is  sufficient  It  would  not  be  practicable  to  point  out  how 
each  particular  part  of  the  evidence  fails  to  sustain  the  ver- 
dict, nor  is  it  necessary  in  the  assignment  to  present  the  ar- 
guments which  tend  to  show  that  the  ruling  should  have  been 
otherwise.  Waller  v.  Waller,  76  Iowa,  513;  Sneer  v.  Stutz, 
93  Iowa,  62 ;  Farmers  Sav.  Bank  v.  Wilha,  102  Iowa,  315. 
But  Code,  section  4136,  requires  that  the  assignments  "must 
clearly  and  specifically  indicate  the  very  error  complained 
of,  and  among  several  points  made  in  demurrer,  motion,  in- 
structions, or  rulings,  the  one,  or  those  relied  on,  must  be 
separately  stated."  It  has  been  held  in  a  great  number  of 
cases  that  an  assignment  of  error  in  the  overruling  of  a  mo- 
tion for  a  new  trial,  where  several  grounds  are  stated  in  the 
motion,  i«  not  sufficiently  specific.  Leelcins  v.  Mormon  Co., 
(jQ  Iowa,  471;  Ilasner  v.  Patterson,  70  Iowa,  681;  Dunr 
combe  v.  Powers,  75  Iowa,  185;  State  v.  Harbach,  78  Iowa, 
475;  Feister  v.  Kent,  92  Iowa,  1.  The  assignment  in  this 
case,  however,  is  in  overruling  defendant's  motion  for  a  new 
trial  on  each  ground  thereof,  and  the  question  is  whether  in 
one  assignment,  error  in  overruling  a  motion  for  a  new  trial 
on  different  specific  grounds,  where  the  gi^ounds  themselves 
are  sufficiently  stated  in  the  motion,  can  be  considered  as 
properly  raising  an  error  appearing  in  the  ruling  on  one  of' 
the  grounds  of  the  motion.     On  this  question  the  language  of" 
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the  statute  above  quoted  seems  to  be  conclusive,  See  Morris  r. 
Railroad  Co,,  45  Iowa,  29;  McMurray  v.  Insurance  Co,, 
87  Iowa,  453 ;  Koenigs  v.  Railway  Co.^  98  Iowa,  569  ;  Geiser 
Mfg.  Co,  V.  Krogman,  111  Iowa,  503.  No  doubt,  exceptions 
may  be  taken  in  this  collective  way  when  it  is  specified  that 
the  ruling  as  to  each  of  the  grounds  is  relied  upon,  but  the 
statute  seems  to  preclude  the  grouping  together  in  one  as- 
cignment  of  several  specific  rulings.  Herkimer  v,  Keeler, 
109  Iowa,  (jSO;Calkins  v.  Railway  Co.,  92  Iowa,  714.  We 
desire  to  state  quite  definitely  the  ground  of  our  ruling  in 
this  respect,  in  order  that  the  practice  may  be  made  cer- 
tain. While  we  are  satisfied  that  there  was  no  error  in 
overruling  the  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence,  we  prefer  to  base 
our  conclusion  in  this  case  on  the  ground  above  stated. 

The  evidence  tended  to  show  that  the  animals  killed 
got  on  the  right  of  way  through  a  defective  gate  at  a  private 
crossing,  and  the  jurors  w^ere  instructed  as  follows:  "If 
you  fail  to  find  from  the  evidence  in  this  case  the  cause  of 
said  gate  being  open  at  the  time  that  plaintiff's  horses  went 
upon  the  said  railway  track,  then  your  verdict  must  be  for 
defendant.'^  In  response  tb  a  special  interoggatory  as  to 
what  was  the  cause  of  the  opening  of  said  gate  at  the  time 
plaintiff's  horses  went  upon  defendant's  railway  track,  the 
jury  answered,  "!N"egligence  on  part  of  defendant."  Appel- 
lant insists  that,  regarding  the  instruction  given  as  the  law 
of  tlie  case,  the  answer  to  the  special  interrogator^'  was  such 
as  to  render  a  verdict  for  the  plaintiff  erroneous,  and  urges 
that,  where  a  specific  fact  must  be  found  by  the  jury  in  order 
to  support  their  verdict,  the  failure  to  find  that  specific  fact, 
when  asked  in  a  special  interrogatory,  will  be  sufficient 
ground  for  sotting  the  verdict  aside.  It  is,  perhaps,  true 
that  where  a  specific  fact  is  essential,  and  the  jury  answers 
with  reference  to  that  fact  that  they  do  not  know,  then  the 
verdict  cannot  stand.  Fisk  v.  Railway  Co.,  74  Iowa,  424; 
Darling  v.  West,  51  Iowa,  259.     But  this  is  not  a  case  of 
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that  kind.  This  answer  does  not  indicate  that  they  did  not 
know  or  did  not  find  that  the  gate  was  open  for  a  cause 
which  charged  the  defendant  with  the  resulting  injury,  but 
rather  the  contrary.  The  most  that  can  be  said  is  that  the 
interrogatory  was  not  answered  at  all.  Now,  if  the  defend- 
ant desired  an  answer  to  this  interrogatory,  or  a  more  specfic 
answer,  it  should  have  asked  that  the  court  require  the  jury- 
to  return  a  definite  answer  to  the  question.  But  no  such 
request  was  made.  Defendant  did  not  even  move  to  set  aside 
the  verdict  for  failure  of  the  jury  to  properly  answer  this 
interrogatory,  and  no  assignment  of  error  is  in  any  way 
based  on  the  fact  that  a  more  specific  answer  was  not  re- 
quired. Where  a  special  interrogatory  remains  unanswered, 
it  must  be  presumed  in  support  of  the  general  verdict  that 
the  jury  found  such  facts  as  were  necessary  to  sustain  it. 
Mack  V.  Leedle,  78  Iowa,  164. 

The  jury  may  well  have  found  under  the  evidence  that 
the  gate  was  worked  open  by  the  wind  or  pushed  open  by 
stock.  It  was  confessedly  defective,  and,  although  it  was  a 
recent  substitute  for  an  old  gate,  it  seems  to  have  had  the 
same  defects  in  construction  which  were  inherent  in  the  for- 
mer one,  which  is  shown  to  have  been  worked  open  by  the 
wind  or  stock  prior  to  the  time  the  new  one  was  substituted. 
Indeed,  the  new  gate  appears  to  have  come  open  without  the 
intervention  of  human  agency  after  the  occurrence  in  ques- 
tion in  this  case,  and  before  a  change  was  made  in  it  which 
tended  to  make  it  more  secure.  It  is  said  in  Johnson  v.  Rail- 
road Co,,  55  Iowa,  707,  that,  even  though  there  is  evidence 
of  a  defective  gate,  the  burden  is  still  on  the  plaintiff  to  show 
that  the  gate  was  open  through  defendant's  fault,  but  in  that 
case  there  was  a  reversal  on  account  of  error  in  the  instruc- 
tions. In  this  case  no  complaint  is  made  of  the  instructions, 
but  it  is  contended  that  the  jury  could  not  have  found  that 
the  facts  showed  the  gate  to  have  been  open  through 
3  defendant's  fault.     This  was  a  question  for  the  jury, 

and  in  support  of  their  verdict  it  will  be  presumed 


348  State  of  Iowa  v.  Lee.  [113  Iowa 

that  they  reached  that  conclusion  on  the  facts,  if  there  was 
any  evidence  on  which  to  base  such  conclusion,  and  we  are 
clearly  of  the  opinion  that  there  was.  In  this  view  of  the 
case,  the  decision  of  this  court  in  McKinley  v.  Railroad  Co., 
47  Iowa,  76,  is  conclusive.  See  Anderson  v.  Bailroad  Co,, 
93  Iowa,  561. — Affirmed. 


The  State  of  Iowa  v.  Geokge  S.  Lee^  Appellant. 

Rebuttal  Evidence:  self  sebvino  declarations.  Where  a  defend- 
ant contends  that  another  is  the  guilty  party,  that  other  should 

1  not  be  allowed,  on  rebuttal,  to  narrate  a  Qonversation,  not  had 
In  the  presence  of  defendants,  which  conversation  amounts  ta 
a  declaration  that  narrator  is  innocent,  though  the  person  with 
whom  the  conversation  was  had  testified  thereto  for  the  state, 
on  his  direct  examination. 

Instructions:     reasonable  doubt.    An  Instruction  defining  a  "roa- 

2  sonable  roubt"  as  one  that  the  jury  are  able  to  give  a  reason 
for  is  erroneous. 

Appeal  from  Ringgold  District  Court, — Hon.  W.  H.  Ted- 
FOKD^  Judge. 

Wednesday,  April  10,  1901. 

The  defendant  was  accused  of  attempting  to  cause  a 
miscarriage  by  the  use  of  an  iron  instrument,  and  from 
judgment  of  conviction  he  appeals. — Reversed. 

Henry  &  Spence,  A.  I.  Smith,  and  Cummins,  Hewitt 
£  Wright  for  appellant. 

Milton  Remley,  Attorney  General,  and  Chas,  A.  Van 
Vlcck,  Assistant  Attorney  General,  for  the  State. 

Ladd,  J. — In  the  administration  of  the  law  denouncing 
offenses  against  the  sex  of  woman,  it  must  always  be  borne 
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in  mind  that,  by  the  very  nature  of  things,  snch  crimes  are 
<M>mmitted  in  secret,  and  it  ought  not  to  be  expected  that  the 
testimony  of  the  alleged  victim  will  be  supported  to  any 
considerable  extent  by  direct  evidence.  Of  necessity,  the 
prosecution  must  ordinarily  rely  upon  proof  of  incriminat- 
ing circumstances  and  admissions  for  corroboration  when 
required,  and  it  is  often  a  delicate  and  difficult  task  to  pass 
on  their  sufficiency  for  that  purpose.  On  the  one  hand,  the 
<5haracter  of  the  charge  precludes  the  hope  of  any 
considerable  amount  of  cumulative  proof,  while,  on 
the  other,  its  nature  renders  it  peculiarly  susceptible  to 
the  influences  of  passion  and  prejudice.  The  conditions 
surrounding  a  trial — the  atmosphere,  as  it  were,  permeat- 
ing the  investigation — can  never  be  transmited  through  the 
abstract  or  transcript,  and,  for  this  reason,  appellate  courts 
necesqaxily  rely  very  largely  upon  the  discernment  and 
fiound  discretion  of  the  nisi  prius  judge  with  respect  to  the 
correctness  of  the  jury's  findings  as  expressed  in  the  judg- 
ment entered.  Without  reviewing  the  evidence  in  this  case, 
it  is  enough  to  say  that,  in  view  of  the  conflict  we  ought  not 
to  interfere  with  the  conclusioai  of  the  district  judge  refus- 
ing to  set  the  verdict  aside  because  not  supported  by  the 
■evidence. 

II.  The  prosecutrix  lived  in  the  family  of  the  defend- 
ant from  June  or  July,  1898,  until  February,  1899,  during 
which  time  she  taught  a  country  school.  The  theory  of  the 
state  was  that  the  accused  began  having  intercourse  with  her 
about  the  first  of  September,  when  she  became  pregnant, 
and  that  about  November  10th  he  inserted  a  speculum  in 
her  vagina,  and  attempted,  by  the  use  of  an  iron  probe,  to 
cause  an  abortion,  and  that  about  two  weeks  thereafter  she 
lost  the  foetus.  The  defense  was  a  denial  of  all  these  accu- 
sations, and  it  was  insisted  that,  if  pregnant,  the  prosecutrix 
became  so  by  Oscar  Fullerton,  with  whom  she  had  been 
keeping  company  and  to  whom  she  had  become  engaged  to 
marry,  and  who  had  waited  on  her  up  to  the  time  of  trial. 
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Only  two  of  the  errors  assigned  in  addition  to  the  one  no- 
ticed require  attention,  as  the  others  are  not  likely  to  arise 
on  another  trial. 

III.  Fullerton  was  called  as  a  witness,  and,  over 
defendant's  objection,  permitted  to  detail  a  conversatioa 
with  one  White,  not  in  the  presence  of  the  defendant.  In 
response  to  an  inquiry  with  respect  to  his  knowledge  of  the 
miscarriage,  he  had  said :  "Yes,  I  had  found  out  a  few  days 
before  that  there  had  been  an  abortion.  So  far  as  I  am  con- 
cerned, the  sooner  they  push  it  the  better.  I  do  not  want 
people  to  think  I  am  interested  in  it,  and  I  want  to  see  it 

come  out"     This  evidence  was  wholly  irrelevant  to 

1  any  issue.     The  state  attempts  to  justify  its  admis- 
sion on  the  ground  that  this  conversation  had  been 

brought  out  in  the  cross-examination  of  White,  and  that 
seems  to  have  been  the  ground  of  the  judge's  ruling.  This 
was  a  mistake,  as  White  testified  concerning  this  conversa- 
tion in  his  direct  examination.  Its  detail  by  him  did  not 
justify  the  ruling  permitting  Fullerton  to  repeat  the  conver- 
sation in  rebuttal.  Allowing  him  to  do  so  under  the  circum- 
stances and  in  view  of  the  theory  of  the  defense  was  not 
only  erroneous,  but  extremely  prejudicial. 

IV.  The  second  instruction,  otherwise  correct,  closed 
with  this  sentence:  "A  reasonable  doubt  does  not  mean  a 
doubt  from  mere  caprice  or  groundless  conjecture,  but  it 

means  a  reasonable  doubt,  such  as  the  jury  are  able 

2  to  give  a  reason  for."    A  similar  statement  contained 
in  an  instruction  was  condemned  in  State  v.  Cohen, 

108  Iowa,  208,  decided  after  the  ruling  in  this  case.  The 
authorities  there  cited  fully  sustain  the  decision,  and  it  is. 
adhered  to. — Reversed. 
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In  the  Matter  of  the  Estate  of  John  Brown,  Deceased.. 

Eezentont  exceptions  to  report;  Relief  against  executor  person- 
ally. Where  an  executor  recieiyeB  money  belonging  to  a  third 
person,  and  does  not  use  it  for  the  benefit  of  the  estate,  but  for 

1  his  own  use,  and  reports  it  as  estate  property,  such  person  can- 
not hold  the  executor  liable  on  objections  to  his  account  in  the 
probate  court,  even  though  the  exceptions  were  broad  enough 
to  show  that  the  executor  was  Individually  liable.  Since  it  is  not 

4  the  office  of  such  exceptions  to  demand  affirmative  relief  and 

5  the  report  was  so  framed  that  acquiescence  would  have  been 
fatal  to  holding  the  executor  liable  as  an  individual,  the  objecter 
must  as  to  that  individual  liability,  resort  to  an  action  in  a 
court  of  campetent  jurisdiction. 


Interest  on  moneys  used.    Where  an  executor  uses  estate  moneys. 
6      for  his  own  purposes,  he  is  chargeable  with  interest  thereon. 

Joint  Ownertiiip:  evidence.  A  husband  deposited  money  in  the 
2  banlc  and  took  a  certificate  in  the  name  of  himself  and  wife. 
The  wife  testified,  in  a  suit  against  the  executor  of  the  husband,, 
that  she  had  bought  a  portion  of  the  farm  twenty-five  years 
before;  and  the  executor,  who  was  a  son  of  deceased,  testified 
that  the  money  deposited  was  earned  on  the  farm.  Held,  not 
to  show  that  the  money  was  not  jointly  owned  by  husband  and 
the  wife,  as  indicated  by  the  joint  certificate. 


Same:  Gifts,  A  husband  deposited  money  in  the  bank,  and  took 
the  certificate  jointly  in  the  names  of  himself  and  wife,  and 
stated  to  the  banker  that  he  did  so  to  enable  the  wife  to  draw 
money  on  his  death.    He  was  informed  by  the  banker  that  the 

2  latter  would  pay  either  husband  or  wife.  The  husband  gave 
the  certificate  to  the  wife  to  keep,  but  there  was  no  evidence 
that  he  intended  to  part  with  the  title  thereto.  Held,  not  suf- 
ficient to  show  a  gift  to  the  wife,  and  hence  not  to  prevent  one- 
half  of  such  sum  from  passing  to  the  executor  of  the  husband. 

Same.    Evidence  of  the  banker's  understanding  that  certain  money 
2      deposited  with  him  by  deceased,  for  which  certlfioates  were  is- 
sued jointly  to  deceased  and  his  wife,  belongs  to  the  former,  is 
entitled  to  no  weight  on  an  issue  between  the  executor  and  the: 
wife  as  to  the  ownership  of  such  money. 
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Trusts.    Such  evidence  was  not  sufficient  to  show  that  money  was 

2  left  with  the  banker  as  trustee,  his  obligation  being  similar  to 

3  that  of  a  maker  of  a  note. 

Appeal  from  Jones  District  Court. — ^Hon.  H.  M.  Hemley, 

Judge. 

Wednesday,  April  10,  1901. 

Upon  the  death  of  John  Brown,  in  December,  1896, 
his  wife,  Mary,  and  son,  Maurice,  were  appointed  execu- 
tors of  his  estate.  In  February,  1898,  Maurice  stated  in  his 
report  as  executor  that  deceased  had  deposited  in  the 
1  bank  of  L.  Schoonover  at  the  time  of  his  death,  evi- 

*  denced  by  certificates  of  deposit,  $1,600,  of  which  he 
had  no  knowledge  in  filing  the  inventory,  and  asked  that 
the  same  be  distributed  one-third  to  his  mother,  and  the  bal- 
ance to  him,  as  he  had  purchased  his  sister's  interest.  To  this 
the  mother  filed  objections,  supported  by  her  aflSdavit  that  the 
certificates  were  her  individual  property,  but  these  were  sub- 
sequently withdrawn,  and  the  report  approved.  December 
8  following,  Maurice  filed  his  final  report,  to  which  the 
widow  filed  exceptions,  averring,  in  substance,  that  the  certifi- 
cates referred  to  belonged  to  her,  and  ought  not  to  be  in- 
cluded in  the  settlement  of  the  estate;  that  said  Maurice 
never  had  but  $1,000  thereof,  and  that  was  loaned  to  him  by 
the  mother  to  enable  him  to  purchase  his  sister's  interest; 
that  she  neither  signed  nor  was  consulted  about  any  of  the  re- 
ports filed;  that  she  was  induced  to  withdraw  her  objections 
to  the  former  report  by  his  promise  to  support  and  maintain 
her,  which  he  had  failed  to  carry  out — all  to  mislead  and 
cheat  said  widow.  And  she  prays  that  the  approval  of  the  for- 
mer report  be  set  aside  and  the  executor  be  required  to  ac- 
count for  said  money.  Later,  Maurice  filed  a  substituted  re- 
port, setting  out  the  agreement  wihdrawing  exceptions  to  the 
former  report,  and  averring  that  the  estate  was  settled  as 
therein  mentioned.  The  district  court  ordered  the  report 
set  aside,  and  Maurice,  as  executor,  to  pay  the  widow,  with 
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other  sums,  the  amount  of  the  certificates.    From  this  order 
he  appeals. — Modified. 

C.  J.  Case  and  D.  McCam  for  appellant. 

Ellison  £  Ercanbrack  for  appellee. 

Ladd,  J. — ^Money  had  been  kept  on  deposit  by  deceased 
in  the  bank  of  L.  Sehoonover  for  many  years,  evidenced  by 
•certificates  of  deposit  in  the  name  of  John  or  Mary  Brown. 
The  certificates  in  controversy  were  issued  October  16,  1896, 
to  John  and  Mary  Brown.  According  to  the  banker,  they 
were  so  drawn  that  in  event  of  Brown's  sudden  death  his 
wid'ow,  rather  than  administrator,  might  obtain  the 
2  money.     He  appears  to  have  made  the  deposits,  but 

she  to  have  taken  care  of  the  certificates.  The  source  of 
this  money  is  not  disclosed,  though  she  testified  to  having 
bought  120  acres  of  the  farm  25  years  prior  to  the  trial ;  and 
Sehoonover,  to  his  understanding  that  it  belonged  to  her  hus- 
band. Maurice,  the  son,  relates  seeing  his  father  deposit 
money,  and  states  generally  that  it  was  earned  on  the  farm. 
Conceding  all  said,  save  Schoonover's  understanding,  which 
can  be  given  no  weight,  to  be  true,  and  it  is  not  in  any  way 
inconsistent  with  the  joint  ownership  indicated  by  these  cer- 
tificates. Nor  do  we  think  the  deceased  parted  with  his  in- 
terest therein  during  his  lifetime.  It  appears  to  have  been 
Tiis  design  to  have  the  certificates  so  drawn  that  he  might 
liave  and  control  them  while  living,  and  that  upon  his  death 
they  might  pass  eo  instante  to  liis  wife.  Sehoonover  testi- 
fied: "The  reason  he  gave  for  having  the  certificates  drawn 
to  himself  and  her  was  that  if  he  died  she  would  draw  the 
money.  *  *  *  When  he  first  put  money  in  there  he 
seemed  to  have  a  fear  that  he  might  drop  off,  and  then  she 
could  get  the  money,  and  no  one  else,  and  if  he  wanted  it  he 
could  come  and  get  it  himself."  The  witness  advised^  that 
be  would  pay  either  on  the  presentation  of  the  certificates. 
Vol  113  la— 23 
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This  indicates  no  intention  to  part  with  the  title  or  control 
during  life.  If  not,  then  the  transaction  fell  short  of  a  gift, 
as  there  was  no  present  delivery.  True,  the  certificates  were 
placed  in  the  wife^s  beeping,  but  not  with  the  purpose  of 
transfen'ing  title.  Each  still  had  the  right  to  draw  the 
money.  In  order  to  constitute  a  gift,  there  must  be  an  actual 
transfer  by  the  donor  of  all  right  and  dominion  over  the 
thing  given.  If  this  is  to  happen  in  the  future,  it  amounts  to 
no  more  than  a  promise  without  consideration,  and  may  be 
disregarded.  Furenes  v,  Eide,  109  Iowa,  511.  In  the  author- 
ities cited  by  appellee  a  present  delivery  was  intended,  or 
else  the  instrument  had  been  left  with  a  third  party,  without 
reservation  or  right  of  recall,  to  be  delivered  at  death.  See 
Chiinan's  Appeal,  70  Conn.  342  (39  Atl.  Rep.  482)  ;  Sclwll- 
mier  v,  Schoendelen,  78  Iowa,  426  ;  Detfmer  v,  Behrens,  100 

Iowa,  585.  Nor  can  it  be  said  that  the  money  was 
3  left  with  Schoonover  as  trustee.     There  is  nothing  to 

indicate  that  his  obligation  was  other  than  as  stipu- 
lated in  the  certificates  of  deposit..  And  by  these  he  was 
payor  to  tbe  joint  payees  lierein  named,  with  liability  sim- 
ilar to  that  of  maker  in  a  promissory  note.  Mereness  r.  Bank\ 
112  Iowa,  11.  Under  the  evidence  the  deceased  and  his  wife 
were  joint  owners  of  these  certificates  at  the  time  of  his  deaths 
and  his  undivided  one-half  interest  therein  should'  be  distrib- 
uted as  a  part  of  his  estate. 

II.  The  report,  including  the  entire  amount  of  the  cer- 
tificates as  property  of  the  estate,  filed  in  February,  1898, 
was  approved  in  May  of  that  year,  the  widow  having  with- 
drawn exceptions  previously  filed.  As  part  of  the  relief 
prayed  in  her  objections  to  the  final  report,  she  asked  that 
the  above  order  of  approval  be  sot  aside,  and  the  executor,. 
Maurice  Brown,  be  required  to  account  to  her  for  the  money 
represented  by  the  certificates.  Evidently  this  woman  of  75 
years,  unable  to  read  or  write,  confided  in  her  son  implicitly 
in  the  management  of  the  estate,  and,  if  she  is  to  be  believed 
as  against  him,  was  induced  to  sign  the  agreement  withdraw- 
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ing  the  exceptions  to  the  report  without  hearing  it  read,  and 
without  understanding  that  the  $1,000  of  the  proceeds  of  the 
certificates  were  being  turned  over  to  him  as  executor  of  the 
estate.  Without  reviewing  the  evidence,  it  is  enough  to  say 
that  we  are  content  with  the  conclusion  of  the  district  court 
that  the  order  should  be  vacated.    See  Dorris  v.  Mil- 

4  lev,  105  Iowa,  565.    But  this  money  was  not  used  for 
the  benefit  of  the  estata     The  executor,   Maurice 

Brown,  paid  it  for  his  sister's  interest  in  the  estate,  taking 
title  in  himself  individually.  That  an  action  may  not  be 
maintained  against  an  executor  undfer  such  circumstances 
was  settled  in  Valley  Nat,  Bank  v,  Crosby,  108  Iowa,  651. 
The  mere  fact  that  he  reported  it  as  property  of  the  estate 
does  not  make  it  such.  To  hold  otherwise  would  permit  him, 
by,including  private  indebtedness  in  his  report,  to  saddle  his 
individual  obligations  on  the  estate,  and  this,  possibly,  at 
the  expense  of  his  bondsmen.    It  is  said  that  enough 

5  was  contained  in  the  objections  filed  to  warrant  such 
relief.     But  these  were  directed  at  the  final  report, 

which  proceeded  on  a  theory  such  that  acquiescence  therein 
by  the  widow  would  have  been  fatal  to  any  claim  against  the 
executor  individually.  The  office  of  exceptions  to  such  re- 
ports is  not  to  demand  affirmative  relief,  but  to  call  the  at- 
tention of  the  court  to  errors  of  omission  or  commission  in 
the  statements  of  account.  The  report  and  the  objections 
form  the  issues  to  be  tried  to  the  court,  and  involve  no  more 
than  the  correctness  of  the  account  presented  by  the  executor 
as  such.  His  individual  liability  is  not  involved.  The  claims 
of  the  widow  against  her  son  individually  must  be  de- 
termined in  a  jurisdiction  other  than  the  court  of  probate. 

Our  conclusion,  briefly  stated,  is  that  the  executor 
should  be  charged  with  one-half  of  the  face  of  the  certificates, 
with  the  interest  accrued  up  to  the  time  he  received'  the 
money ;  and  as  he  made  use  of  that  received,  in  his  own  busi- 
ness, he  should  account  for  interest  thereon  at  the  rate  of  0 
per  cent,  per  annum,  with  annual  rests.    The  remaining  one- 
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half  of  the  certificates  and  interest  belongs  to  Mrs.  Brown  in- 
dividually, to  whom  her  son  is  accountable  individually  for 
the  portion  in  his  hands,  and  not  as  executor.  The  judgment 
as  thus  modified  is  affirmed!;  the  costs  in  both  courts  to  be 
paid  from  the  funds  of  the  estate. — Modified  and  affirmed. 


Mary  J.  Lee,  Appellant,  v.  The  City  of  Burlington,  Ap- 
pellee. 

Negligence:  proximate  damages:  Cities  and  towns.  Where  the 
negligent  operation  of  a  street  roller  frightens  a  horse,  and 
causes  it  to  rupture  a  blood  vessel  in  its  heart  which  re- 
results  in  death  there  can  be  no  recovery  therefor  from  the  city. 

Appeal   from  Des  Moines  District   Court. — Hon.    W.    S. 
WiTHRow,  Judge. 

Wednesday^  April  10,  1901. 

Action  to  recover  dania<rf*s  for  the  death  of  a  horse, 
due,  as  is  alleged,  to  its  becoming  frightened  at  a  steam  rol- 
ler negligently  operated  on  one  of  defendant's  streets.  Tlit? 
trial  court  sustained  a  demurrer  to  the  petition,  and  plaintiff 
appeals. — Affirmed, 

Stutsmati  &  Stutsman  for  appellant. 

George  S,  Tracy  for  appellee. 

Deemer^  J. — The  negligence  alleged  is  that  defendant 
failed  to  erect  barriers  or  guards  to  prevent  people  driving 
OTi  the  streets  where  the  roller  was  being  operated ;  failed  to 
give  warning  to  persons  going  on  the  street  of  the  danger; 
started  the  roller  by  blowing  off  steam  and  smoke,  and  mak- 
ing a  loud  noise,  in  such  a  manner  as  to  frighten  plaintiff's 
horse;  and  failed  to  stop  the  roller  after  defendant  knew 
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that  plaintiff's  horse  was  frightened.  It  is  also  al- 
leged that  by  reason  of  these  negligent  acta  plain- 
tiff's horse  was  frightened,  causing  a  rupture  of 
the  heart  and  the  death  of  the  horse,  "so  determined  by  a 
post  mortem  examination  by  a  veterinary  surgeon."  Defend- 
ant claims  that  it  had  the  right  to  operate  the  roller  in  the 
ordinary  manner,  and  that  if  plaintiff's  horse  was  injured 
thereby,  it  was  damnum  absque  injuria,  and  that  the  claim 
of  death  from  fright  is  too  speculative,  remote  and,  contin- 
gent to  furnish  the  basis  of  an  action  for  damages. 

For  the  purpose  of  the  case,  it  may  be  assumed  that  the 
defendant  was  negligent,  and  the  sole  question  then  is,  is  de- 
fendant liable  for  the  death  of  the  horse  caused  through 
fright  alone?  If  there  had  been  any  physical  injury  to  the 
horse  due  to  defendant's  negligence  and  resulting  in  death, 
there  would  undoubtedly  be  liability.  But  where  death  re- 
sults from  fright  alone  the  defendant  is  not  liable  in  dam- 
ages, since  such  a  result  is  so  unusual  and  extraordinary  that 
one  ought  not  to  be  held  liable  therefor.  As  a  general  rule, 
no  recovery  may  be  had  for  injuries  resulting  from  fright 
caused  by  the  negligence  of  another,  where  no  immediate  per- 
sonal injury  is  received.  This  is  the  settled  rule  as  to  human 
beingsw  Cleveland,  C,  C.  St,  L,  By.  Co.  v,  Stewart,  24  Ind. 
App.  874  (56  iSr.  E.  Rep.  917)  \Mitchell  v.  Railway  Co,,  151 
K  Y.  App.  107  (45  N.  E.  Rep.  354,  34  L.  R.  A.  781)  ;  Nel- 
son V.  Cra^wford  122  Mich.  466  (81  K  W.  Rep.  335)  ;  Eiv- 
ing  V.  Railway  Co.,  147  Pa.  St.  40  (23  Atl.  Rep.  340,  14 
L.  R.  A.  666)  ;Spade  v.  Railroad  Cot,  168  Mass.  286  (47  K 
E.  Rep.  88,  38  L.  R.  A.  512)  ;  Kalen  v.  Railroad  Co.,  18 
Ind.  202  (47  N.  E.  Rep  694)  ;  and  we  see  no  reason  why  the 
same  rule  should  not  be  applied  to  animals  (see,  also,  Ma- 
honey  V.  Danhwart,  108  Iowa,  321.  Although  possessed  of 
the  most  vivid  imagination,  one  could  hardly  anticipate  such 
results  as  are  said  to  have  followed  from  the  fright  of  the 
horse.  It  was  such  an  unusual  occurrencvi  that  the  law  will 
not  consider  it  the  proximate  result  of  the  alleged  negligence. 
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Damages,  to  be  recoverable,  must  be  such  as,  in  the  ordinary 
course  of  things,  naturally  follow  from  the  act  complained 
of.  This  conclusion  renders  a  decision  of  the  other  points 
made  by  the  defendant  unnecessarry.  The  ruling  was  right, 
and  it  is  affirmed. 


McGiLL   Bbothers   v.    The   Minneapolis   &    St.  Louis 
Railroad  Company^  Appellant. 

Ballroads :  authobitt  of  official:  Request  for  cattle  guard.  The 
question  of  the  negligence  resulting  from  the  failure  of  the 
railroad  company  to  construct  cattle  guards  at  a  private  cross- 
ing, after  request  made  to  an  officer  whose  duty  includes  the 

2  control  of  such  cattle  guards,  as  required  by  the  Code,  section 
2022,  should  not  be  submitted  to  the  Jury  in  an  action  for  cattle 
killed  at  such  a  crossing  where  the  request  for  the  construction 
of  such  guards  is  shown  to  have  been  made  to  officials  having 
no  control  thereover. 

Cause  of  injxjby:     Jury  question.    Where  the  failure  to  maintain 

3  such  cattle  guards  Is  not  shown  to  have  contributed  to  the  in- 
Jury,  it  is  error  to  submit  such  issue. 

Negligence  of  minor  who  drives  cattle.  Where  an  action  ia 
brought  against  a  railroad  company  for  cattle  killed  while  be- 
ing driven  across  the  track  by  plaintiff's  minor  son,  it  is  error 
to  instruct  that  the  age  of  the  boy  may  be  considered  m  deter- 
mining whether  he  exercised  rasonable  care,  since  the  plaintiff 

5  is  chargeable  with  the  negligence  of  the  boy,  without  regard  to 
his  years. 

Contributory  negligence:  .  Looking  and  listening.  Driving  cattle 
1      over  a  railroad  track  without  looking  and  listening  for  a  train 

6  is  negligence  which  will  preclude  a  recovery  for  animals  killed 
by  a  train. 

Same.  The  faot  that  the  regular  trains  of  a  railroad  have  passed 
1  does  not  excuse  a  person  crossing  the  track  with  cattle  from 
6      the  duty  of  listening  before  driving  the  cattle  on  the  track. 

Warning  animals:  Construction  of  statute.  The  question  whether 
the  statutory  signals  were  given  by  a  locomotive  approaching  a 
crossing  at  which  cattle  were  killed,  and  whether  the  failure  to 
give  such  signals  was  the  cause  of  the  death  of  the  cattle,  is  for 
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4  the  Jury,  though  the  person  drlTlng  the  cattle  knew  of  the  ap- 
proach of  the  train  before  the  time  when  such  signals  should 
have  been  given,  since  the  duty  of  giying  such  signals  is  for  the 
protection  of  the  animals. 

Appeal  from  Webster  District  Court. — Hon.  J.  B.  TFiiit- 
AKEB^  Judge. 

Wednesday,  Apeil  10,  1901. 

Action  in  two  counts,  the  first  to  recover  $40  for  a  cow 
killed  at  a  private  road  crossing  on  plaintiffs'  farm  hv  ono 
of  the  delendant's  trains,  on  the  twenty-sixth  day  of  October, 
1S98.  The  second  count  is  to  recover  a  balance  of  $28  on 
account  of  the  killing  of  a  steer.  The  contentions  on  this 
appeal  relate  entirely  to  the  first  count,  and  therefore  the 
second  will  not  be  further  noticed.  The  defendant  answered 
the  first  count,  admitting  its  corporate  capacity  and  the 
killing  of  the  cow  claimed  by  the  plaintiffs  to  be 
theirs,  and  denying  every  other  allegation  of  said  count. 
Verdict  and  judgment  in  favor  of  the  plaintiffs  for  $40. 
The  amount  in  controversy  not  exceeding  $100,  this 
appeal  is  taken  by  the  defendant  on  the  certficate  of  the 
trial  judge,  under  section  4110  of  the  Code,  that  it  is  a  case 
in  which  an  appeal  should  be  allowed; — Reversed. 

R.  M.  Wright  for  appellant. 

M.  J.  Mitchell  for  appellee. 

Given,  C.  J. — I.  The  general  direction  of  the  defend- 
ant's road  is  north  and  south.  It  runs  through  plaintiffs' 
farm  on  a  continuous  curve,  entering  it  from  the  northwest 
across  the  west  line  of  the  farm,  and  leaving  it  a  short  dis- 
tance north  of  the  south  line ;  thus  leaving  a  small  part  of  the 
farm  west  of  the  track,  which  plaintiffs  used  as  a  pasture. 

The  dwelling  house  and  stock  yards  are  east  of  the 
1  track.     There  was  a  private  crossing,  with  gates,  in 

the  right  of  way  fence,  but  no  cattle  guards,  by  which 
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the  plaintiflFs  had  access  to  said  pasture,  and!  to  the  public 
highway  along  the  west  side  of  their  farm.  On  the  evening 
of  October  26, 1898,  the  plaintiffs  sent  Charles  McGill,  a  lad 
aged  16,  on  horseback,  to  drive  25  or  30  head  of  cattle  from 
the  pasture  over  said  private  crossing  to  the  stock  yard.  Two 
regular  trains  due  to  go  south  between  5  and  6  o'clock  p.  m. 
having  passed,  the  boy  went  to  drive  up  the  cattle,  leaving 
the  crossing  gates  open  as  he  went,  and  he  at  once  proceeded 
to  drive  the  cattle  over  the  crossing.  An  extra  freight 
train,  going  south,  came  along  when  the  cattle  were  on 
the  private  crossing,  and  struck  and  killed  the  cow 
for  which  compensation  is  sought.  There  are  two 
highway  crossings  northwest  of  said  private  crossing,  the 
first  being  405  feet  distant  therefrom,  and  the  other  1,84S 
feet  beyond  that,  making  the  distance  to  the  furthest  crossing 
2,253  feet.  Plaintiffs  charged,  as  the  negligence  causing  the 
killing  of  their  cow,  as  follows:  That  defendant  failed  to 
put  in  cattle  guards  at  said  private  crossing  within  a  reason- 
able time  after  being  requested  so  to  do;  that  defendant's 
enginemen  on  said  train  failed  to  ring  the  bell  or  sound  the 
whistle  at  either  of  said  crossings. 

II.  We  think  the  charge  of  negligence  in  not  putting 
in  cattle  guards  should  not  have  been  submitted  to  the  jury, 
for  two  reasons:  The  court  properly  stated  the  law  to  be 
that  the  defendant  was  required  to  build  and  maintain  cattle 
guards  within  a  reasonable  time  after  having  been  properly 
requested  (CodC;  section  2022)  ;  also  that  the  request  must  be 
of  some  ofiicer  or  agent  of  the  company  acting  within  the 
scope  of  his  duties,  such  duties  including  the  management 
or  control  of  the  putting  in  of  cattle  guards  or  of  ordering 
them  to  be  put  in.  The  evidence  not  only  fails  to 
2  show  that  any  of  the  three  persons  of  whom  it  is  al- 

lied the  request  was  made  had  such  authority,  but 
it  appears  without  contradiction  that  none  of  them  was 
charged  with  such  duty  at  that  place.  It  was  not  until  the 
request  was  made  that  plaintiffs  had  a  right  to  complain  of 
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the  failure  to  put  in  cattle  guards,  and,  as  no  request  was 
shown  to  have  been  made  of  any  person  authorized  to 

3  act  in  the  matter,  the  absence  of  cattle  guards  fur- 
nishes no  ground  of  complaint.     The  evidence  fails 

to  show  that  the  absence  of  cattle  guards  caused  or  con- 
tributed to  the  killing  of  the  cow. 

III.  The  charge  of  negligence  in  failing  to  ring  the 
bell  or  sound  the  whistle,  so  far  as  the  conduct  of  the  boy  is 
concerned,  seems  to  have  been  entirely  immaterial.  lie  tes- 
tifies :  "I  first  saw  the  train  up  there  from  Westley's  cross- 
ing." That,  as  we  have  seen,  was  2,253  feet  from  the  private 
crossing,  and  at  the  furthest  crossing,  where  it  is  claimed 
the  engineman  failed  to  give  the  required  signals.  As  the 
boy  knew  of  the  approach  of  the  train  by  seeing  it  about  as 
soon  as  he  would  have  known  it  from  the  signals,  it  is  imma- 
terial, so  far  as  his  conduct  is  concerned,  whether  or 

4  not  the  sjgnals  were  given.  In  Oraybill  v.  Railway 
Co.,  113  Iowa,  pos?,  we  held  that  such  signals  are  re- 
quired, not  only  for  the  purpose  of  warning  human  beings, 
but  for  the  protection  of  animals  as  well.  In  view  of  this  con- 
struction of  the  statute,  it  was  for  the  jury  to  determine 
whether  the  signals  were  given  as  required,  and,  if  not, 
whether  the  failure  to  give  them  was  the  cause  of  the  killing 
of  the  cow. 

IV.  One  ground  of  defendant's  motion  for  a  new  trial 
was  that  plaintiffs  were  guilty  of  contributory  negligence; 
also  that  the  court  erred  in  giving  the  tenth  instruction.  The 
court  instructed  to  the  effect  that  the  plaintiffs  were  required 
to  exercise  reasonable  care — that  is,  the  care  that  an  ordina- 
rily prudent  man  would  exercise  under  the  circumstances — 

and  that  a  failure  to  exercise  such  care  would  be  neg- 
6  ligence.    The  jury  was  instructed  that  in  considering 

this  question  of  care  it  should  consider  the  age  of  the 
boy.  This,  we  think,  was  error.  The  plaintiffs  are  held  to 
the  exercise  of  reasonable  care  in  driving,  or  causing  their 
cattle  to  be  driven,  upon  the  crossing.  They  are  chargeable 
with  the  conduct  of  the  boy  in  driving  the  cattle,  and,  if  he- 
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failed  to  exercise  reasonable  care,  the  failure  is  theirs,  the 
same  as  if  they  had  driven  the  cattle  themselves.  If  this 
was  an  action  by  the  boy,  the  rule  of  the  instruction  might 
apply,  but,  as  between  these  parties,  the  plaintiffs  are  charge- 
able with  the  negligence  of  the  boy,  regardless  of  whether  it 
might  be  excusable  as  to  him  because  of  his  tender  years. 
Fitch  V.  Railroad  Co.,  13  Hun,  668.  That  the  boy  was  negli- 
gent can  hardly  be  questioned.  It  is  in  evidence  that, 
6  knowing  that  the  regular  trains  had  passed  as  usual, 

he  assumed,  as  he  had  no  right  to  do,  that  no  other 
trains  would  be  passing  at  that  timei,  and  thus  assuming, 
without  stopping  to  look  or  listen  for  a  train,  he  proceeded 
to  drive  the  cattle  over  the  crossing.  That  he  had  no  right  to 
assume  that  a  train  might  not  pass  at  any  time,  and  that  it 
was  his  duty  to  look  and  listen  for  trains  before  driving  the 
cattle  onto  the  crossing,  have  been  held  many  times  by  this 
-court.  See  Woosier  v.  Railway  Co.,  74  Iowa,  593.  There  is 
nothing  in  the  facts  of  this  case  to  support  the  theory  that 
defendant  became  liable  for  negligence  after  knowing  of  the 
peril  of  the  cattle.  We  think  the  motion  for  a  new  trial 
should  have  been  sustained  upon  the  grounds  just  considered. 
As,  for  the  reasons  already  stated,  the  jud^gment  must  be  re- 
versed, it  is  unnecessary  that  we  consider  other  errors  as- 
signed and  discussed,  as  they  are  not  such  as  are  likely  to 
-arise  upon  a  retrial. — Reversed. 


State  of  Iowa  v.  Thomas  Daily,  Jr.,  Appellant. 

'Offense  on  Boundary  Line  of  Counties:  indictment.  The  venue  of 
an  offense  which  is  triable  in  either  of  two  counties  as  pro- 
vided by  Code,  section  5158,  because  committed  within  five  hun- 
dred yards  of  the  boundary  line  between  them,  is  not  suffi- 
ciently laid  by  an  averrment  that  it  was  committed  in  the 
county  where  the  indictment  was  found,  or  in  another  county 
within  five  hundred  yards  of  the  boundary  line  between  the  two 
counties,  "as  near  as  the  grand  Jury  knew  and  can  state." 
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Appeal  from  Iowa  District  Court. — ^Hon.  M.  J.   Wade, 

Judge. 

Wednesday,  April  10,  1901. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
<5rime  of  sedhiction,  and  from  the  judgment  imposed  appeals. 
— Reversed, 

Thomas  Stapleton  and  D.  P.  TJiomus  for  appellant 

C.  W.  Mullan,  Attorney  General,  and  Chas,  A,  Van 
Yleck,  Assistant  Attorney  General,  for  the  State. 

Deemer,  J. — The  indictment  alleges  that  the  crime  was 
<M)mmitted  "in  the  county  of  Iowa  and  the  state  of  Iowa,  or 
within  Keokuk  county,  Iowa,  within  five  hundred  yards  of 
the  southern  line  of  Iowa  county,  as  nearly  as  the  grand  jury 
know  and  can  state."  After  conviction  defendant  moved  in 
arrest  of  judgment  on  the  ground  that  the  indictment  failed 
to  charge  an  indictable  oflFense  within  the  jurisdiction  of  or 
triable  by  the  district  court  of  Iowa  county,  in  that  it  failed 
to  aver  venue.  This  motion  was  overruled,  and  the  excep- 
tion to  this  duling  presents  the  first  matter  for  our  considera- 
tion. It  must  appear  from  the  indictment  itself  "that  the 
offense  is  triable  within  the  jurisdiction  of  the  court."  Code, 
section  5289.  This  must  be  shown  by  express  averment,  and 
not  by  inference  or  suggestion.  Unless  it  clearly  appears 
that  the  crime  alleged  was  committed  in  the  county  where 
the  indictment  was  found,  or  within  500  yards  of  the  boun- 
dary thereof,  the  court  has  no  jurisdiction.  Code,  sections 
5154,  5158.  There  was,  it  is  true,  no  necessity  for  averring 
that  the  crime  was  committed  within  500  yards  of  the  boim- 
dary  of  Iowa  county;  for,  under  an  allegation  that  it  was 
committed  in  Iowa  county,  the  fact  that  the  place  of  the  of- 
fense was  within  500  yards  of  the  boundary  thereof  could 
be  shown.    State  v,  Pugsley,  75  Iowa,  742.    But  the  pleader 
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was  not  content  to  stand  on  this  naked  averment  He  states 
that  the  crime  was  committed!  in  Iowa  county,  or  in  Keokuk 
county,  within  600  yards  of  the  south  line  of  Iowa  county, 
as  nearly  as  the  grand  jury  knew  and  could  state.  Whether 
the  offense  was  committed  in  Iowa  or  Keokuk  county  does 
not  clearly  appear.  It  may  have  been  in  either,  but,  if  in 
Keokuk  county,  it  does  not  sufficiently  appear  that  it  was 
within  500  yards  of  the  south  line  of  Iowa  county.  The  aver- 
ment is  that,  "as  nearly  as  the  grand  jury  knew  and  can 
[could]  state,"  it  was  within  the  500-yard  limit.  •  In  so  far 
as  the  allegation  is  concerned,  the  crime  may  have  been  com- 
mitted within  the  jurisdiction  of  the  courts  or  it  may  not 
have  been.  It  was  the  duty  of  the  grand  jury  to  know  and 
to  state  that  the  offense  was  committed  at  a  place  within  the 
jurisdiction  of  the  court  to  which  their  presentment  was 
made.  There  are  certain  matters  unknown  to  the  grand  jury 
that  need  not  be  stated  in  the  indictment  As  to  such  matters 
it  is  sufficient  to  say  that  they  are  unknown.  Thus  it  is  suffi- 
cient to  state :  That  the  Christian  name  of  defendant  is  un- 
known. Jones  V.  State,  11  Ind.  357.  That  the  name  of  a  per- 
son other  than  accused  was  unknown.  State  v.  Ean,  90  Iowa, 
534;  Geiger  v.  State,  5  Iowa,  484.  That  the  character  of 
the  instrument  with  which  the  crime  was  inflicted  was  un- 
known, and  that  various  other  matters,  purely  of  description, 
were  unknown  to  the  grand  jury.  But  this  rule  does  not  ol)- 
tain  as  to  jurisdiction.  This  fact  must  be  stated,  for  it  is 
necessary  to  know  and  to  state  facts  showing  jurisdiction  in 
the  court  that  is  to  try  the  case.  It  appears  from  the  indict- 
ment that  the  grand  jury  did  not  know  exactly  where  the  of- 
fense was  committed.  As  nearly  as  they  knew,  it  was,  if  in 
Keokuk  county,  within  500  yards  of  the  southern  boundary  of 
Iowa  county.  Whether  or  not  it  was  in  fact  committed  with- 
in the  jurisdiction  of  the  Iowa  county  district  court  does  not 
appear.  The  statement  relates  to  the  knowledge  of  the  grand 
jury,  rather  than  to  the  fact  itself.  We  think  the  motion  in 
arrest  should  have  been  sustained.     As  supporting  our  con- 
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elusions,  see  Slate  v.  Bushey,  8-1  Me.  460  (24  Atl.  Kop. 
■940);  Territory  v.  Do,  1  Ariz.  508  (25  Pac.  Kep.  472). 
This  view  of  the  case  relieves  us  of  the  necessity  of  consid- 
ering others  matters  discussed  by  counsel.  For  the  error 
pointed  out,  the  judgment  is  ebversed. 


Omaha  National  Bank,  Appellant,  v.  J.  W.  Squiee  et  al.. 

Appellees. 

Filing  of  Affidavit:  evidence:  Recitals  in  decree,  A  decree  re- 
Qited  that  defendant  was  duly  served  with  notice  by  publication, 
and  the  appearance  of  the  docket  showed  that  an  affidavit  of 
non-residence  was  filed  with  the  petition,  and  before  the  first 
publication;  and  two  witnesses  stated  that  they  saw  the  affi- 
davit, and  the  attorney  for  the  plaintiff  testified  that  while  he 
had  no  independent  recollection  of  filing  the  affidavit,  it  was  hi^ 
custom  to  file  such  affidavits  in  every  case  where  defendants 
were  non-residents.  Held,  that  the  filing  of  the  affidavit  was 
established  though  it  was  not  on  file  when  an  action  to  set 
aside  the  decree  was  brought. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  "N.  W. 
Macy,  Judge. 

Wednesday,  Apeil  10,  1901. 

Suit  in  equity  to  rodeem  from  a  tax  sale,  and  to  sot 
aside  a  decree  of  court  quieting  title  to  certain  lands  in  de- 
fendant Squire.  The  trial  court,  dismissed  the  plaintiff's 
petition,  and  plaintiff  appeals. — Affirmed. 

Wright  &  Baldwin  and  A.  W.  Askwith  far  appellant. 
Ilarl  &  McCabe  for  appellees. 

Deemer^  J. — Defendant  Squire  holds  a  tax  deed  on  the 
property  in  controversy,  and  in  an  action  brought  against 
the  plaintiff,  secured  a  decree  quieting  title  thereto  in  him. 
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The  decree  is  attacked  because  the  notice,  which  was  by  pub- 
lication, was  not  properly  served,  for  that  there  was  no  affi- 
davit of  non-residence  filed  as  required  by  statute.  And  the 
tax  deed  is  challenged  because  Squire  did  not  pay  the  amount 
of  his  bid  at  the  time  of  sale,  and  was  guilty  of  combining 
with  other  bidders  to  prevent  competition.  The  decree  quiet- 
ing title  recites  that  defendant  (plaintiff  herein)  was  duly 
and  legally  served  with  notice  by  publication;  the  appear- 
ance docket  shows  that  an  "affidavit  of  non-residcnce"  was 
filed  with  the  petition,  and  before  the  first  publication;  and 
the  testimony  of  at  least  two  witnesses  is  to  the  effect  that 
they  saw  an  affidavit  of  non-residence  filed  in  the  case,  and 
that  it  stated,  in  addition  to  the  fact  that  defendant  the 
Omaha  National  Bank  was  a  non-resident,  that  personal  sor- 
vice  could  not  be  made  on  it  in  this  state.  Another  witness 
(the  attorney  who  acted  for  Squire  in  the  action  to  quiet  ti- 
tle) testified  that,  while  he  had  no  independent  recollection 
of  the  facts,  it  was  his  custom  to  file  such  affidavits  in  every 
case  where  dfe-f end  ants  were  non-residents.  These  facts,  which 
are  practically  uncontradicted,  clearly  brings  the  case  within 
the  rule  announced  in  Simmons  v.  Simmons,  91  Iowa,  408, 
and,  while  there  was  at  the  time  of  the  trial  no  affidavit  of 
non-residence  on  file  or  with  the  original  papers,  furnish  in- 
dubitable proof  that  such  an  affidavit  was  on  file  before  the 
notice  was  published.  Some  claim  is  made  that  Squire 
fraudulently  withheld  from  plaintiff  the  fact  that  he  had  an 
action  to  quiet  the  title  pending,  but  that  claim  is  without 
support  in  the  evidence.  True,  in  his  negotiations  with 
plaintiff's  agent  regarding  redemption  from  the  sale  he  did 
not  speak  of  his  action,  but,  under  the  circumstances  dis- 
closed, he  was  not  bound  to  do  so.  His  silence  did  not  amount 
to  a  fraud  on  the  plaintiff.  As  the  decree  quieting  title  in 
defendant  is  regular  and  unassailable,  nothing  need  be  said 
regarding  the  validity  of  the  tax  deed.  The  decree  is  rights 
and  it  is  affiemed. 
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State  of  Iowa  v.  Gustav  Hamann^  Appellant. 

Seduction:  clerical  ebbob  in  instructions:  Harmless  error. 
Where  the  trial  court  charged  that,  in  order  to  constitute  seduc- 
tion, the  sexual  intercourse  must  have  been  induced  through 

1  some  false  promise  or  *'artiflce*'by  which  the  prosecuting  wit- 
ness was  deceived,  the  fact  that  in  defining  "seduction/'  in  the 
same  paragraph,  the  court  inadvertently  stated  that  there  must 
have  been  some  "artiflciar*  or  false  promise,  was  not  prejudi- 
cial to  defendant 

Cumulative  Instructions:    bequests.    A  requested  instruction  which 

2  contained,  only  matter  covered  by  the  charge  of  the  court  was 
was  properly  refused. 

Appeal   from   Lyon    District    Court. — ^Hon.    Geoboe    W.. 
Wakefield^  Judge. 

Wednesday,  April  10,  1901. 

The  defendant  was  convicted  of  the  crime  of  seduction,, 
and  appeals  from  the  judgment  thereon. — Affirmed. 

Parsons  &  Riniker  for  appellant. 

Milton  Remley,  Attorney  General,  and  Chas.  A.  Tan 
Vleck,  Assistant  Attorney  General,  for  the  State. 

SiiERwiN,  J. — The  trial  court  instructed  in  the  Ian- 
guage  following  in  one  of  its  paragraphs:  "The  exact 
amount  or  kind  of  seductive  arts  necessary  to  constitute  se- 
duction cannot  be  defined,  but  there  must  be  some  artificial 
or  false  promise  or  flattery  or  deception  by  which  the  vir- 
tuous female  is  induced  to  surrender  her  person  to  the  ac- 
cused. *  *  *  Seduction  may  be  made  out  by  the  prac- 
tice of  arts,  or  by  flattery,  or  by  deception,  or  by  false  repre- 
sentations. You  will  consider  all  the  facts  and  circumstances 
in  evidence,  and  determine  therefrom  whether  the  alleged 
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sexual  intercourse  between  defendant  and  said  Martha  M. 

0.  Bauer  was  in  fact  induced  or  brought  about  by  any  false 

promise,  flattery,  or  artifice,  by  which  she  was  de- 

1  ceived."     Complaint  is*  made  of  the  use  of  the  word 
"artificial."    In  the  opinion  written  in  this  case  when 

here  on  a  former  appeal,  109  Iowa,  646,  this  word  was  used 
in  what  purported  to  be  a  literal  quotation  from  State  v. 
Fitzgerald,  63  Iowa,  269,  and  was  plainly  so  used  by  inad- 
vertence; for  it  is  not  found  in  that  case,  and  was  substi- 
tuted for  the  word  "artifice."  It  must  be  conceded  that  it  is 
not  as  direct  and  certain  in  its  meaning  as  the  latter  word, 
and  we  do  not  approve  its  use  in  place  thereof.  But  it  does 
not  follow  that  it  was  prejudicial  in  this  case,  as  the  court, 
further  along  in  the  same  paragraph  of  its  charge,  told  the 
jury,  in  effect,  that  seduction  was  not  proven  unless  the  sex- 
ual intercourse  was  induced  by  "false  promise,  flattery,  or 
artifice,  by  which  she  was  deceived.  Then,  again,  one  of  the 
universal  definitions  of  the  word  "artificial"  is  "artful/* 
subtle,  crafty,  and  ingenious — so  nearly  like  that  of  "ar- 
tifice" that  an  attempted  "distinction  would  be  without  a 
difference."  Nor  does  any  presumption  arise  that  the  jury 
would  give  the  word  used  a  meaning  foreign  to  the  subject- 
matter  before  it;  and,  indeed,  we  are  inclined'  to  the  view 
that,  as  used,  it  was  suggestive  of  the  definition  we  have  al- 
ready given,  and  if  so  there  certainly  was  no  prejudice.  The 
word  "artifice"  has  many  definitions,  but  no  one  will  claim 
that  a  jury  would  misunderstand  the  sense  in  which  it 

2  was  used  in  a  seduction  case.    There  was  no  error  in 
refusing  the   instructions   asked»  by  the  defendant. 

The  court  covered  the  case  fully  and  fairly  in  its  own  charge, 
and  submitted  the  issue  therein  to  the  jury.  The  verdict 
finds  ample  support  in  the  evidence,  and  the  judgment  is 

-AFFIRMED. 


April  1901]         State  of  Iowa  v.  Maxwell.  369 


State  of  Iowa^  Appellant,  v.  L.  E.  Maxwell. 

Embezzlement:  venue.  Where  a  salesman,  required  to  collect  for 
articles  sold,  and  report  such  sales  and  to  make  settlements 
with  the  office  of  his  employer  in  P.  County,  made  sales  In  other 
counties,  collected  the  price,  and  without  reporting  it,  con- 
verted the  money,  in  a  prosecution  for  embezzlement  in  P. 
County,  it  was  error  to  direct  a  verdict  of  not  guilty,  on  the 
ground  that,  the  offense  having  been  committed  in  another 
county,  the  court  had  no  jurisdiction,  since,  as  defendant's  obli- 
gation was  to  account  to  his  employer  in  P.  county  the  venue 
was  properly  laid  there. 

Appeal  from  Polk  District  Court. — Hon.   S.  F.  Prouty^ 

Judge. 

Wednesday,  April  10,  1901. 

Defendant  was  indicted  by  the  grand  jury  of  Polk 
county  for  embezzlement,  and  in  due  course  of  time  put  upon 
trial.  After  the  state  had  rested  its  case,  and  some,  if  not 
all,  the  evidence  for  the  defense  had  been  introduced,  the 
trial  judge^  on  his  own  motion,  instructed  the  jury  to  return 
a  verdict  of  not  guilty,  giving  as  a  reason  that,  the  offense 
being  shown  not  to  have  been  committed  in  Polk  county,  the 
court  had  no  jurisdiction.  Such  a  verdict  was  returned. 
The  state  appeals. — Reversed. 

Milton  Remley,  Attorney  General,  and  Clias.  A.  Van 
Vleclc,  Assistant  Attorney  General,  for  the  State. 

No  appearance  for  defendant. 

Waterman,  J. — The  United  Typewriter  &  Supplies 
Company  was  a  concern  located  in  Des  Moines,  and  engaged 
in  the  sale  of  typewriting  machines.     Defendant  was  in  its 
Vol  113  la— 24 
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employ,  under  an  oral  contract,  on  a  salary,  his  duty  being 
to  sell  machines,  which  were  shipped  to  him,  as  he  directed, 
from  Des  Moines.  He  was  to  collect  for  machines  so  sold, 
and  report  such  sales  to,  and  make  settlements  with,  the  Des 
Moines  office,  in  Polk  county.  This  is  the  undisputed  testi- 
mony. It  further  appears  that  defendant  sold  certain  ma- 
chines in  counties  other  than  Polk,  collected  the  price,  and,, 
without  reporting  the  same,  converted  the  money  to  his  own 
use.  The  case  of  State  v.  Hengen,  106  Iowa,  711  is  on  all 
fours  with  the  one  at  bar,  and  this  court  there  held  that  juris- 
diction to  try  the  defendant  was  in  the  county  in  which  he 
had  agreed  to  account  to  his  employer.  The  question  is  quite 
fully  discussed  in  that  case,  and  many  authorities  are  re- 
viewed. We  do  not  feel  justified  in  again  examining  the 
matter.  That  case  is  decisive  of  the  one  at  bar.  The  trial 
court  had  jurist iction,  and  the  issue  of  fact  should  have  been 
left  to  the  jury. — ^Eeveesed. 
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C.  A.  DbLono,  Contestant,  v.  David  Brown,  Incumbent, 
Appellant 

Evidence:  Preliminary  showing  as  to  competency.  The  ballots 
cast  at  a  general  election,  and  required  by  Code,  section  1142, 

1  to  be  preserved  by  the  county  auditar,  are  not  competent  evi- 
dence in  an  election  contest,  without  showing  that  they  have 
been  properly  preserved. 

Objection  availaWe  without  plea.  The  objection  that  ballots  cast 
at  a  general  election  and  required  by  CJode,  section  1142,  to  be 
2  preserved  by  the  county  auditor  are  not  admissible  in  an  elec- 
tion contest  because  not  shown  to  have  been  properly  preserved,, 
may  be  urged,  though  the  incompetency  of  such  ballots  is  not 
alleged  in  the  pleadings. 

Review  on  appeal:  Ruling  on  competency.  The  finding  of  the 
trial  court  in  an  election  contest  that  the  ballots  cast  at  a  gen- 
eral election,  and  required  by  Code,  section  1142,  to  be  preserved 

8      by  the  auditor,  are  incompetent,  as  not  having  been  properly 
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preserved,  will  not  be  disturbed  on  appeal  unless  it  has  no  sup« 
port  in  the  evidence. 

Election  Contests:  baixots  as  evidence:  Preservation  and  compe- 
tency. Code,  section  1142,  requires  the  county  auditor  to  care- 
fully preserve  the  ballots  cast  at  a  general  election.  The  vault 
in  the  auditor's  office  consisted  of  an  upper  and  lower  section; 
the  latter  being  in  the  basement,  and  having  no  lock  and  an 
outside  window,  the  vault  was  reached  by  a  stairway  from  the 

4  auditor's  office.  The  auditor  received  the  ballots  cast  at  the 
general  election,  and  deposited  them  for  a  time  in  the  upper 
vault,  and  then  transferred  them  to  the  lower,  where  they  re- 
mained 49  days»  till  they  were  used  in  an  election  contest. 
They  were  not  enclosed  in  the  paper  envelopes  in  whicn  tney 
returned  by  the  various  election  boards  but  were  left  in  the 
original  envelopes  on  the  floor  of  the  vault  Two  of  the  en- 
velopes were  so  sealed  that  when  examined  at  a  oontest.  ballots 
could  be  extricated,  and  the  seals  on  others  were  of  such  a  char- 
acter that  they  could  be  opened  and  re-sealed  without  detection. 
The  auditor  was  shown  to  have  allowed  certain  attorneys,  ab- 
stracters, county  officials  and  others  to  have  access  to  and  use  of 
the  vault  unattended,  though  such  use  was  restricted  to  per- 
sons known  to  the  auditor.  Held,  that  the  negligence  in  pre- 
serving the  ballots  rendered  them  incompetent  in  an  election 
contest 

Appeal  from  Tama  District  Court. — Hon.  Obed  Caswell, 

Judge. 

Wednesday,  Apbil  10,  1901. 

Election  contest  over  the  office  of  county  superintend- 
ent of  schools.  From  judgment. declaring  contestant  elected, 
the  incumbent  appeals. — Reversed.  • 

Caldwell  £  Walters  and  R.  P.  Fitzgerald  for  appellant. 

G.  R.  Struhle  for  appellee. 

Ladd,  J. — The  statute  requires  the  auditor  to  carefully 
preserve  the  ballots  received'  from  the  judges  of  election  for 
six  months.  Section  1142,  Code.  The  particular  manner 
or  place  is  not  pointed  out.  If  carefully  done,  this  pre- 
cludes any  reasonably  well  founded  suspicion  that  they  may 
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have  been  changed  or  tampered  with,  and  in  such  event  they 
form  the  best  evidence  of  who  has  been  elected.  With 

1  their  integrity  thus  fully  established,  they  are  silent 
witnesses  which  can  neither  err  nor  lie.  And  it  is  gen- 
erally held,  where  the  manner  or  mode  of  preservation  has 
been  enjoined  by  statute,  a  substantial  compliance  therewith 
must  be  shown,  preliminary  to  the  introduction  of  ballots  in 
evidence.  Davenport  v.  Olerich,  104  Iowa,  194,  and  cited 
cases;  Mentzer  v.  Davis,  109  Iowa,  528 ;  Hudson  v.  Solomon, 
19  Kan.  177 ;  Sone  v.  Williams,  130  Mo.  Sup.  530  (32  S.W. 
Rep.  1016).  See  decisions  collected  in  10  Am.  &  Eng.  Enc. 
Law,  732,  830 ;  also  in  briefs  to  Tehbe  v.  Smith,  108  Cal- 
101  (41  Pac.  Eep.  454,  29  L.  E.  A.  673).  The  rule  seems 
to  prevail  in  Texas  that  if  the  ballots  come  from  their  law- 
ful custodian  in  obedience  to  an  appropriate  writ,  and  are 
produced  in  court  apparently  intact,  they  are  prima  facie 
admissible.  Hunnicutt  v.  State,  75  Tex.  233  (12  S.  W.  Rep. 
106) ;  Graij  v.  State,  19  Tex.  Ciy.  App.  521  (94  S.  W.  Rep. 
699).  While  these  circumstances,  and  also  the  presumption 
obtaining  that  an  officer  has  performed  his  d'uty,  should  be 
r:iven  weight,  we  do  not  think  they  alone  afford  sufficient  as- 
surance of  the  identity  and  genuineness  of  the  ballots.  The 
official  count  as  finally  declared  with  respect  to  county  offi- 
cers is  the  ultimate  conclusion  of  many  officers  presumed  to 
have  faithfully  performed  their  respective  duties,  and  con- 
cerning the  correctness  of  which  a  very  strong  presumption 
obtains — so  stA>ng  that  it  ought  not  to  be  overcome  by  evi- 
dence, peculiarly  susceptible  of  change,  unless  proven,  not 
merely  presumed,  to  have  been  properly  preserved.     This 

preliminary  proof,  imless  waived,  is  essential  to  the 

2  competency  of  the  ballots  as  evidence  for  any  pur- 
pose as  against  the  official  count,  and  certainly  no 

averment  in  the  pleading  is  required  as  a  basis  for  an  objec- 
tion to  such  incompetency.  In  Furguson  v.  Henry,  95  Iowa, 
439,  it  was  merely  held  that,  although  the  ballots  had  been 
received  in  evidence,  the  incumbent  might  show  them  not  to 
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be  the  same  as  voted,  or  counted  by  the  judges  of  election. 
What  was  said  of  the  ballots  coming  through  regular  chan- 
nels was  by  way  of  argument  The  character  of  preliminary 
proof  required  was  neither  involved  nor  decided. 

II.  But  the  question  of  the  competency  of  the  bal- 
lots as  evidence  is  one  of  fact,  to  be  determined  by  the  trial 
court ;  and,  as  the  action  is  by  ordinary  proceedings,  its  find- 
ing cannot  be  disturbed  unless  without  sufficient  sup- 

3  port  in  the  evidence.    Tebbe  v.  Smith,  108  Cal.  101 
(41  Pac.  Eep.  455,  29  L.  K.  A.  673) ;  People  v. 

Livingston,  79  N.  Y.  290;Hughes  v.  Holman  23  Or.  48  (32 
Pac.  Rep.  298)  ;  People  v.  Cicott,  16  Mich.  283  (97  Am. 
Dec.  141).  But  the  weight  to  be  given  to  evidence  and  its  ad- 
missibility are  different  matters.  For  this  reason  it  is  often 
difficult  to  determine  whether  the  ballots,  although  the  ir- 
regularities in  their  presentation  may  not  justify  their  rejec^ 
tion  as  evidence,  should  be  accepted,  when  their  actual  con- 
dition is  disclosed,  as  better  proof  of  who  has  been  elected 
than  the  official  count.  In  other  words,  there  are  always  tho 
two  issues  in  such  a  case:  (1)  Were  the  ballots  so  preserved 
as  that  they  should  be  received  in  evidence?  and,  (2)  if  so 
received,  are  they,  in  view  of  the  manner  in  which  they  have 
been  kept,  and  their  condition  when  examined,  entitled  to 
greater  credit  than  the  count  as  made  by  the  officers  of  elec- 
tion? 

III.  The  evidence  disclosed  that  connected  with  the 
auditor's  office  is  a  vault,  and  below  that  another,  in  the  base- 
ment, reached  from  the  first  by  an  iron  stairway.    The  first 

was  entered  from  the  office  through  iron  doors  having 

4  a  combination  lock,  and  there  appears  to  have  been 
no  door  to  the  second  or  lower  vault,  though  it  had 

an  outside  window,  hung  by  cords  and  weights.  The  desk 
of  the  auditor  and  his  deputy  was  so  located  that  they  could 
notice  persons  enter  the  vault,  but  could  not  see  them  after 
having  gone  in.  The  ballots  before  being  received  had  been 
placed  in  paper  envelops  or  sacks  about  6x14  inches,  and  16 
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inches  deep.  These  had  been  fastened  by  seals  when  re- 
ceived by  the  auditor,  except  one  which  was  broken  in  order 
to  extract  the  poll  book,  inadvertently  included.  The  sacka 
when  received  were  put  in  the  upper  vault,  on  the  floor,  un- 
der the  table,  but  with  no  other  covering,  and  remained  thero 
until  after  the  canvass  by  the  board  of  supervisors.  They 
were  then  taken  to  the  lower  vault  and  placed  on  a  box  about 
a  foot  above  the  floor,  and  there  remained  until  the  trial  be- 
fore the  contest  board,  said  by  appellant  to  have  been  49  days 
after  the  election.  At  that  time  the  sealing  wax  on  some  of 
the  sacks  had  been  cracked  or  broken  by  handling,  but  not 
so  as  to  release  the  cords  fastening  them.  The  wax,  had  been 
stamped  with  the  seals  of  the  respective  townships,  but  not 
always  making  a  good'  impression.  In  one  instance  the  wax 
did  not  cover  the  cords,  and  by  untying  these  the  sack  could 
be  opened  halfway  without  tearing.  The  seal  of  another  was 
broken,  but  not  so  as  to  open,  and  the  ends  of  the  wires  on 
which  the  boUots  were  strung  were  twisted,  but  not  sealed. 
Still  another  did  not  have  the  cord  through  one  side,  and  a 
space  six  to  eight  inches  was  not  closed.  In  four  of  the  sacks 
or  envelopes  the  ballots  were  not  folded,  and  in  three  they 
were  not  strung  on  wires.  In  another  they  were  not  wired, 
and  there  were  four  ballots  more  than  the  number  of  electors 
entered  on  the  poll  book.  The  auditor  during  this  time  made 
no  count  of  the  packages,  and  only  glanced  at  them  casually 
when  he  happened  to  be  in  the  vault,  to  see  that  the  pile  of 
envelopes  had  not  been  disturbed.  The  auditor  does  not  pre- 
tend to  name  all  who  were  in  the  vault  unattended  while  the 
ballots  were  there.  He  admits  that  three  abstractors,  four 
attorneys,  the  county  treasurer,  and  the  court-house  janitor 
had  free  access  to  the  vaults ;  but  all  these  testify  that,  though 
having  the  opportunity,  they  did  not  tamper  with  the  ballots. 
Some  of  these  testify  to  seeing  persons  examining  the  rec- 
ords in  the  vault  when  they  entered.  Besides  these  are  men- 
tioned three  persons  who  frequently  examined'  the  returns 
of  pharmacists  of  sales  of  liquors  in  the  vaults,  who  may 
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have  been  allowed  in  the  upper  vault  unattended;  and  tlio 
members  of  the  board  of  supervisors  Were  allowed  free  ac- 
<;ess.  None  of  these  were  called  as  witnesse>s  and  it  is  to  be 
said  that  the  auditor  has  no  recollection  of  any  of  them  being 
in  there  during  this  time,  though  they  may  have  been.  With 
respect  to  his  care  and  observation  a  better  understanding 
•can  be  had  from  his  own  testimony :  "I  most  always  noticed 
to  see  who  went  in  there,  and  if  I  should  hear  any  one  in 
there,  and  not  know  who  it  was,  I  always  went  to  see  who  it 
was.  *  *  *  When  people  wished  to  go  into  the  vault  dur- 
ing that  time  I  accompanied  a  good  many  of  them  who  were 
not  in  the  habit  of  going  in  there  daily,  outside  of  abstract- 
ors. *  *  *  Anybody  that  is  not  familiar  with  the  office 
would  not  go  in  there  unless  I  knew  what  their  business  is. 
Q.  But  if  people  came  in  there,  desiring  to  examine  the  rec- 
ords, and  do  not  call  on  you  for  assistance,  was  it  not  your 
habit  then,  and  is  it  not  now,  to  permit  them  to  pursue  their 
investigation  without  your  accompanying  them  ?  A.  It  is 
with  a  few,  yes,  sir;  not  everybody.  Some  records  are  kept 
in  the  lower  vault.  I  presume  people  have  a  right  to  go 
down  and  look  at  them.  I  would  have  to  go  to  the  door  of 
the  vault  to  see  what  people  in  the  lower  vault  were  doing. 
I  could  see  probably  within  a  foot  from  where  the  envelopes 
were  piled  up  from  the  door  of  the  vault.  To  see  the  whole 
vault  it  would  be  necessary  to  go  down  the  spiral  stairway. 
I  don't  know  of  anyone  going  down  there  without  my  accom- 
panying them.  Certain  people  went  into  the  vault  during 
the  time  those  envelopes  were  there,  but  not  every  one  went 
'who  wanted  to.  Certainly  some  went  in  alone.  I  can't  recall 
anybody  whom  I  accompanied  into  the  vault  I  have  no 
recollection  of  any  one  else  going  in  [save  those  referred  to]. 
That  embraces  all  the  people  that  I  refer  to  as  having  gone 
into  my  oflSce  during  the  time  named,  except  I  went  with 
them.  If  some  one  else  were  named,  I  would  know  whether 
I  went  or  not  On  an  average,  there  are  one  or  two  persons 
^0  into  the  vault  every  day.     I  did  not  always  accompany 
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them.  There  are  probably  half  a  dozen  people,  and  might  be 
more,  whom  I  permit  to  go  in  there  without  accompanying 
them.  I  go  in  with  people  if  they  need  my  assistance.  I 
nearly  always  stay  with  people  when  they  go  in  there,  and 
assist  them,  and  when  they  complete  their  business  they  come 
out  again.  I  db  not  recollect  of  any  one  to  whom  I  f  urnishe<l 
the  books  that  were  called  for,  and  then  leave  them  there 
with  the  books.  There  might  be  one  or  two  persons  that  way. 
The  vaults  are  almost  always  open  when  the  office  is  open. 
There  are  times,  I  ^less,  when  both  of  us  [he  and  deputy] 
are  out  of  the  office,  but  not  a  very  long  period.  Have  no 
recollection  of  this  happening." 

IV.  From  this  evidence  it  may  well  be  said  that  the 
ballots  were  not  beyond  the  reach  of  any  one  who  might 
have  had  access  to  the  vaults,  and  were  not  so  placed  or 
guarded  as  that  any  interference  therewith  would  have  been 
at  all  likely  to  be  detected.  The  ballots  in  two  of  the  envel- 
opes, at  least,  might  have  been  changed  without  disturbing 
the  seals,  and  the  seals  of  others  were  not  so  stamped  as  to 
obviate  opening  and  resealing  without  detection.  In  such 
a  case  it  cannot  be  expected  that  any  actual  interference  Avill 
be  shown,  nor  that  testimony  of  those  having  the  opportunity 
to  meddle  therewith,  and  denying  having  done  so  will  be  re- 
futed. The  effectiveness  of  the  tampering  necessarily  de- 
pend!s  on  the  secrecy  with  which  it  is  done,  and  ordinarily 
the  ballots  themselves  alone  bear  witness  to  the  facts.  The 
memory  of  election  judges  will  hardly  retain  knowledge  of 
the  markings  of  the  ballots  when  counted.  So  that  in  the 
very  nature  of  things  perfect  safety  may  be  attained  only  by 
placing  them  beyond  the  reach  of  unauthorized  persons.  This 
could  have  been  done  with  slight  trouble  and  little  expense, 
or  the  auditor  might  have  accompanied  all  who  entered  the 
vaults,  and  fastened  the  window.  As  said  in  the  Davenport 
Case,  ^'the  duty  of  preserving  them  is  not  a  negative  one  of 
noninterference,  but  a  positive  requirement  to  do  whatever 
may  be  necessary  in  order  to  accomplish  the  purposes  of  the 
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law  in  keeping  them  inviolate/'  Perfection,  however,  is  only 
aimed  at,  not  required,  in  this  world,  and  all  necessary  is  tha^ 
the  ballots  ^^shall  not  be  so  exposed  to  the  reach  of  unauthor- 
ized persons  as  to  afford  a  reasonable  possibility  of  their  hav- 
ing been  tampered  with."  Mentzer  v.  Davis,  supra.  It  i? 
evident  from  his  testimony  that  the  auditor  allowed  any  one 
in  the  vaults  in  whom  he  reposed  confidence.  Were  it  cer- 
tain that  such  confidence  might  never  be  betrayed,  there- 
would  bo  little  diflSculty  in  this  class  of  cases.  We  have  at 
best,  only  his  opinion  that  others  than  those  named  were  not 
in  the  vaults  alone.  That  people  might  have  entered  with- 
out his  knowledge  is  conceded,  else  he  would  not,  on  hearing 
some  one  in  the  vaults,  have  been  compelled  to  learn  who  they 
were.  All  members  of  the  board  of  supervisors  and  three 
others  may  have  been  there.  He  does  not  know.  Nothing 
but  the  cobwebs  and  dust  about  the  open  window  kept  others 
still  from  entering.  Could  they  not  have  gone  or  reached 
in  and  procured  some  of  the  envelopes  without  disturbing  the 
cobwebs  and  dust,  but  casually  noticed,  so  that  this  might  not 
have  been  detected  a  month  later  ?  N^o  precaution  whatever 
was  taken  with  respect  to  the  protection  of  the  ballots,  save  in 
throwing  the  envelopes  in  the  vaults ;  otherwise  the  affairs  of 
the  office  were  conducted  the  same  as  at  any  other  time.  That 
there  was  a  reasonable  possibility  of  their  having  been  tam- 
pered with  is  put  beyond  question  by  this  record.  It  depended 
wholly  on  the  motive  of  evilly  disposed  persons  in  the  com- 
munity. Ballots  so  negligently  preserved  ought  to  be  given 
no  consideration  whatever,  and  should  have  been  rejected. 
For  the  error  in  admitting  them  in  evidence  as  genuine  and 
identical  with  the  ballots  cast,  the  judgment  is  eevebsed. 
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W.  E.  Haverstock  v.  E.  E.  Ayleswoeth,  Judge. 

Quo  Warranto  and  Statutory  Contest:  abb  cumulative  remedies. 
Code,  section  4313,  declares  that  civil  actions  by  ordinary  pro- 
ceeding may  be  brought  in  the  name  of  the  state  against  any 
person  unlawfully  holding  any  public  office  within  this  state. 
Title  6,  chapter  7,  provides  that  the  election  of  any  ];>erson  to 
any  county  office  "may  be  contested"  by  any  person  eligible  to 
such  office,  and  that  the  court  for  the  trial  of  contested  Qounty 
elections  shall  be  presided  over  by  the  chairman  of  the  board  of 
supervisors,  etc.  Held,  that  a  petition  for  quo  warranto  to  test 
the  right  of  the  incumbent  of  a  county  office  to  hold  the  same 
was  not  demurrable  on  the  ground  that  the  proceedings  pre- 
scribed in  Code,  title  6,  section  7,  are  exclusive,  since  such  pro- 
ceedings are  merely  cumulative. 

Certiorari  to  Council  Bluffs  Superior  Court. — Hon.  E.  E. 
Ayleswortii,  Judge. 

Thursday,  Avril  11,  1901. 

The  petitioner  was  declared  duly  elected  treasurer  of 
the  independent  school  district  of  the  city  of  Council  Bluffs, 
to  succeed  George  S.  Davis,  who  was  a  candidate  against  him. 
Davis  refused  to  surrender  the  offioe,  and  was  compelled  to 
do  so  by  mandamus  proceedings.  Afterwards  he  began  an 
action  in  the  superior  court  to  test  the  right  of  the  petitioner 
to  the  office  in  question.  The  petitioner  herein  demurred  to 
the  i)etition  in  that  action,  which  demurrer  was  overruled. 
I'his  proceeding  is  to  test  the  correctness  of  the  court's  ruling 
thereon. — D  ismissed. 

Flicldingcr  Bros  for  petitioner. 

jff.  /.  Chambers  and  S.  B.  Wadsworth  for  defendant. 

Sherwin,  J — The  demurrer  went  to  the  jurisdiction  of 
the  superior  court  to  hear  and  determine  the  rights  of  the 
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petitioner  and  Davis  to  the  office  in  question.    The  petitioner 
contends  that  this  office  is  within  the  provisions  of  title  6, 
chapter  7,  of  the  Code,  which  provides  for  and  regulates  elec- 
tion contests ;  that  the  contest  therein  provided  for  is  exclu- 
sive; and  that  an  action  of  quo  warranto  will  not  lie.     If  it 
be  conceded  for  the  purposes  of  this  case  that  section  1250 
of  the  Code  brings  this  officer  within  the  law  relating  to  con- 
tests,— a     proposition    which    we    very     much     doubt, — 
we   cannot    agree   with    the   contention   that   the    remedy 
by  contest  is  exclusive.    Section  1198  of  the  Code  says  "that 
the  election  of  any  person  to  any  coimty  office    *    *    *    may 
be  contested  by  any  person  eligible  to  such  office."    It  then 
enumerates  the  grounds  of  such  contest     Section  1201  is  in 
the  same  chapter  of  the  Code,  and  relates  to  the  same  subject. 
It  is  as  follows :    "The  court  for  the  trial  of  contested  county 
elections  shall  be  thus  constituted ;  the  chairman  of  the  board 
of  supervisors  shall  be  the  presiding  officer,  and  the  contestant 
and  incumbent  may  each  name  a  person  who  shall  be  asso- 
ciated with  him."    Section  4313  of  the  Code  provides  as  fol- 
lows :  "A  civil  action  by  ordinary  proceedings  may  be  brought 
in  the  name  of  the  state  in  the  following  cases:     (1)  Against 
any  person  unlawfully  holding  any  public  office  or  franchise 
within  this  state,"  etc.     It  will  be  noticed  that  section  1198 
says  that  an  election  "may  be  contested"  for  certain  reasons. 
The  rest  of  the  chapter  provides  for  the  court  and  procedure 
when  such  a  contest  is  instituted.     But  there  is  nowhere  in 
our  constitution  or  in  the  Code  any  mandate  that  the  contest 
court  provided  by  the  statute  shall  have  sole,  final,  or  exclu- 
sive power  of  determining  election  contests.  Nor  do  we  think 
any  just  inference  can  be  drawn  from  the  act  itself  that  the 
legislature  intended  its  jurisdiction  to  be  exclusive.     On  the 
other  hand,  it  satisfactorily  ap])ears  that  such  was  not  the 
intent.    Otherwise,  section  431*5,  quoted  above,  would  be  en- 
tirely without  force  or  effect.     Il  is  a  familiar  rule  that  con- 
current enactments  will  Ix^  given  full  force,  unless  clearly 
contradictory.     Section  4313  ckarly  confers  upon  the  courts 
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the  power  to  hear  and  determine  contests  of  this  character. 
And  this  power  may  be  invoked  by  the  county  attorney,  or 
by  any  citizen  of  the  state  having  an  interest  in  the  question. 
Section  4316.    It  is  therefore  quit©  apparent  that  the  legis- 
lature has  left  a  choice  of  remedies  for  the  contestants  in  this 
class  of  cases.    Judge  Dillon,  in  his  Mimicipal  Corporations 
(section  202,  3d  ed.),  says:    "It  is  not  unusual  for  charters 
to  contain  provisions  to  the  effect  that  the  common  council 
or  governing  body  of  the  municipality  'shall  be  the  judge  of 
the  election  of  its  own  members.'    *    *    ^    What  effect  do 
provisions  of  this  kind  have  upon  the  jurisdiction  of  the  su- 
perior courts  ?    The  answer  must  depend  upon  the  language 
in  which  these  provisions  are  couched,  viewed  in  the  light  of 
the  general  la\vs  of  the  state  on  the  subjects  of  contested  eU*c- 
tions  and  quo  warranto.     The  principle  is  that  the  jurisdic- 
tion of  the  court  remains  unless  it  appears  with  unequivocal 
certainty  that  the  legislature  intended  to  take  it  away.    Lan- 
guage like  that  quoted  above  will  not  ordinarily  have  this 
effect,  but  will  be  construed  to  afford  a  cumulative  or  primary 
tribunal  only,  not  an  exclusive  one.''     "Upon  the  question 
whether  a  special  statutory  remedy  for  the  contest  of  an  elec- 
tion is  exclusive  of  the  ordinary  jurisdiction  of  courts  over 
quo  warranto  proceedings,  or  is  merely  cumulative,  -here  is 
a  conflict  of  authority.     It  would  seem,  however,  that  the 
weight  of  authority  is  in  favor  of  the  rule  that  such  a  special 
remedy  is  merely  cumulative,  unless  by  express  provision  or 
necessary  inference  it  is  made  exclusive."     17  Enc.  PI.  & 
Prac.  p.  423.    Such  is  the  rule  in  Indiana  {State  v.  Adams, 
65  Ind.  397  and  in  Michigan  (People  t\  Tisdale,  1  Doug. 
59.    See,  also  People  v.  Ilolden,  28  Cal.  124;  People  v.  Hall, 
80  X.  Y.  117;  Newsom  v.  Coicke,  44  Miss.  352;  Osgood  r. 
Jones,  60  X.  H.  543;  Attorney  General  v,  Deleware  &  B,  B. 
R.  Co.,  38  ]Sr.  J.  282;  Saunders  v.  Gatling,  81  K  C.  208; 
State  V.  Dahl,  65  Wis.,  510  (27  X.  W.  R^p.,  343)  ;  Snowball 
V.  People,  147  111.  260  (35  X.  E.  Rep.,  538)  ;  State  v.  Franiz 
55  Neb.  167  (75  K  W.  Eep.,  546)  ;  People  v.  Londoner,  13 
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Colo.  Sup.  303  (22  Pac.  Rep.,  765,  6  L.  R  A.  444) ;  State 
V.  Fransham,  19  Mont  273  (48  Pac  Rep.,  1) ;  McCrary, 
Elections,  sections  380,  381.  In  State  v.  Fimck,  17  Iowa, 
365,  it  was  expressly  said  that  it  was  not  necessary  to  deter- 
mine the  question  before  us,  and  it  was  not  done.  We  think 
the  superior  court  rightly  overruled  the  demurrer,  and  this 
writ  is  dismissed. — ^Dismissed. 


Pkank  G.  Scott,  Appellee,  v.  Chicago  Great  Westebn      J||  ^ 
Railway  Company,  Appellant.  }J3  3gi| 

Matter  and  Servant:  negligence  of  yice-principal.  An  Instruotlon 
in  a  personal  Injury  case  that  the  employer  is  answerable  to  all 
the  underservants  for  the  negligence  of  a  vice-principal,  either 
in  his  personal  conduct  within  the  scope  of  his  employment,  or 

1  In  his  selection  of  other  servants,  is  faulty,  as  failing  to  distin- 
guish between  acts  done  in  the  performance  of   the  master's  duty 

2  to  the  servant  and  acts  done  in  discharge  of  a  duty  which  the 
master  might  properly  commit  to  another  without  liability  for 
negligence;  the  employer  being  liable  for  the  negligence  of  a 
vice-principal  only  when  the  latter  is  engaged  in  the  perform- 
ance of  some  of  the  employer's  personal  duties. 

Plea  and  Charge:  pebmanenct  of  injubies.    An  instruction  in  a 
Z      personal  injury  case  directing  the  jury  to  consider  the  fact  that 
plaintiff's  injuries  were  permanent,  and  that  he  would  suffer 
loss  of  time  in  the  future,  is  erroneous  in  the  absence  of  alle- 
gations in  the  petition  justifying  it. 

Appeal  ftvm   Taylor  District   Court. — Hon.    Horace  M. 
Townee,  Judge. 

Thursday,  April  11,  1901. 

ilcTioN  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff  while  engaged  in  the  construction  of  a 
bridge  on  defendant's  line  of  road.  Verdict  and  judgment 
for  plaintiff,  and  defendant  appeals. — Reversed, 
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Cummins,  Het^itt  &  Wright  and  W.  E.  Miller  for  appel- 
lant. 

Flich  £  Jackson  for  appellee. 

Deemek,  J. — ^While  engaged  with  other  men  in  work 
preparatory  to  the  erection  of  a  stone  abutment  for  the  sup- 
port of  an  iron  span  of  a  bridge  on  defendant's  line  of  road, 
plaintiff  was  injured  by  the  falling  of  an  end  of  a  piling  that 
he  was  engaged  in  sawing  off  near  the  bottom  of  the  pit  in 
which  said  piling  was  driven.  It  is  claimed  that  the  end  of 
piling  was  negligently  and  carelessly  pushed  by  one  of  the 
men  (McLean,  defendant's  bridge  superintendent) 
men  (McLean,  defendant's  bridge  superintendent)  in 
1  such  a  way  that  it  fell  upon  and  injured  plaintiff ;  that 

McLean  was  a  vice  principal  or  alter  ego  of  the  de- 
fendant, who  owed  plaintiff  a  duty;  and  that  defendant  is 
responsible  for  his  negligent  act^ — ^while  defendant  insists 
that  McLean  was  a  fellow  servant  of  plaintiff,  for  whose  act 
it  is  not  responsible.  There  is  no  claim  that  the  case  falls 
within  the  provision  of  section  2071  of  the  Code ;  and  the 
principal  question  in  the  case  is,  was  McLean  a  fellow  ser- 
vant of  plaintiff,  for  whose  acts  defendant  is  not  responsible, 
or  was  he  a  vice  principal  representing  the  defendant  in  what 
he  did,  and  for  whose  acts  defendant  is  liable?  The  exact 
charge  of  negligence  is  "that  on  said  day  while  engaged  in 
sawing  off  a  piling  fifteen  inches  in  diameter  and  about  four- 
teen feet  long,  that  had  been  driven  into  the  ground  in  the 
bottom  of  a  pit  about  twelve  feet  deep,  which  said  piling 
was  being  cut  off  at  the  bottom  of  said  pit  preparatory  to 
building  an  abutment  to  the  bridge,  and  after  the  plaintiff 
and  another  employe  of  defendant  had  sawed  the  said  piling 
almost  off,  the  said  McLean,  bridge  superintendent  and  vice 
principal  of  defendant,  carelessly  and  negligently  pushed 
and  kicked  said  piling  just  sawed  off  as  aforesaid,  and  caused 
the  same  to  fall  over  and  upon  the  plaintiff."    The  evidence 
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shows  that  McLean  was  bridge  superintendent,  that  he  had 
power  to  and  did  employ  and  discharge  men,  and  that  he 
directed  the  foreman  of  each  gang  of  men  as  to  where  he- 
should  work  and  what  he  should  do.  He  was  not  required  to 
do  manual  labor,  although  he  sometimes  voluntarily  assisted 
the  men  in  their  work.  McLean  denied  on  the  witness 
stand  that  he  pushed  the  timber,  but,  as  there  was  a  conflict 
of  this  proposition,  we  must  accept  it  as  true  that  he  did  the 
act  complained  of,  and  that  it  was  negligently  done,  to  the 
damage  of  plaintiff.     Bearing  on  the  defendant's  liability 

for  the  act,  the  court  instructed  the  jury  as  follows:. 
2  "It  will  be  noted  that  the  plaintiff  seeks  to  make  the 

defendant  company  responsible  for  the  acts  of  the 
said  McLean.  Before  he  will  be  entitled  to  this,  he  must 
prove  by  a  preponderance  of  the  evidence  that  said  McLean 
was  at  the  time,  and  was  acting  at  the  time,  as 
a  vice-principal  of  the  defendant.  It  will  not  be 
sufficient  to  show  that  the  said  McLean  was  merely 
a  fellow  servant.  If  that  is  all  that  is  shown, 
there  can  be  no  recovery.  The  vice-principal  is  a  person  to 
whom  the  employer  commits  the  entire  charge  and  manage- 
ment of  its  business  in  this  particular  regard,  with  power  to 
choose  his  own  assistants  and  to  control  and  discharge  them 
as  freely  and  as  fully  as  the  principal  itself  could.  The  em- 
ployer is  liable  and  answerable  to  all  the  underservants  for 
the  negligence  of  such  a  managing  assistant,  either  in  his  per- 
sonal conduct  within  the  scope  of  his  employment,  or  in  his 
selection  of  other  servants.  If  in  the  cf^se  at  bar  you  find 
that  at  the  time  complained  of  the  said  McLean  had  the  entire 
charge  and  management  of  the  defendant's  business  in  the 
building  of  bridges  within  the  district,  and  that  he  had  power 
to  choose  his  own  assistants  and  to  control  and  discharge  them 
as  freely  as  the  defendant  itself  could,  you  would  be  justified 
in  finding  said  McLean  was  a  vice-principal,  within  the 
meaning  of  the  law;  and  if  you  find  the  act  complained  of 
was  one  within  the  scope  of  his  duties  as  such  superintendent^. 
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and  one  which  he  might  have  directed  done  by  another,  then 
you  would  be  justified  in  finding  the  act  one  for  which  the 
principal  would  be  responsible.  If  you  do  notfind  these  things 
established  by  the  evidence,  your  verdict  should  be  for  the 
defendant."  The  instruction  is  erroneous,  for  the  reason 
that  it  fails  to  recognize  the  distinction  between  acts  done 
in  the  performance  of  the  master's  duty  to  the  servant  and 
acts  done  in  discharge  of  a  duty  that  the  master  might  prop- 
erly conmiit  to  another  without  liability  for  negligence.  A 
master  is  liable  for  the  negligence  of  a  superior  servant  when 
the  servant  is  engaged  in  the  performance  of  some  of  the  mas- 
ter's personal  duties,  but  not  otherwise ;  and  it  is  the  char- 
acter of  the  work,  rather  than  the  rank  of  the  servant^  that 
controls.  The  duties  that  may  not  be  delegated  to  another 
are  well  understood,  and  need  not  be  reiterated.  They  are 
stated  in  a  general  way  in  Nawbury  v.  Manufacturing  Co.: 
100  Iowa,  441.  See,  also,  Bamicle  v.  Connor,  110  Iowa,  238. 
The  .instruction  in  question  fails  to  recognize  this  distinc- 
tion. It  makes  the  defendant  liable  provided  the  act  was 
within  the  scope  of  of  McLean's  employment,  although  it  was 
as  the  work  of  a  mere  servant,  and  did  not  in  any  manner  per- 
tain to  the  duty  that  defendant  owed  to  the  plaintiff.  A  ser- 
vant may  act  in  the  dual  relation  of  vice-principal,  represent- 
ing the  master,  and  as  a  co-servant  with  other  employes. 
Whether  or  not  the  act  in  question  was  such  an  one  as  might 
be  delegated  depends  on  the  character  of  the  work  and  the 
nature  of  the  duty  that  is  owing  the  party  injured.  There 
is  no  claim  that  the  act  was  willfully  done,  and  no  charge  in 
in  the  petition  that  defendant  failed  to  furnish  plaintiflF  a 
safe  place  in  which  to  work,  or  with  suitable  appliances  for 
performing  his  work.  The  sole  charge  is  that  McLean,  as 
vice-principal,  negligently  pushed  the  piling  in  such  a  man- 
ner that  it  fell  and  injured  the  plaintiff.  Moreover,  the  charge 
of  the  court  does  not  proceed  on  the  theorv'  that  !McLean  was 
engaged  in  the  performance  of  his  masters  duty,  but  on  the 
^ole  ground  that  he  was  acting  within  the  scope  of  his  employ- 
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ment.  That  part  of  the  instructian  which  says  that  if  the 
act  was  one  within  the  scope  of  the  employment  of  the  super- 
intendentj  and  one  which  he  might  have  directed  done  by  an- 
other, then  the  act  was  one  for  which  the  principal  would  be 
responsible,  is  clearly  erroneous.  The  superintendent  might 
have  directed  the  work  of  any  of  plaintiffs  co-servants,  but 
this  fact  would:  not  authorize  a  finding  that  in  that  work 
he  became  a  vice-principal,  for  whose  act  defendant 
would  be  responsible.  Plaintiff  claims  some  support  for  the 
instruction  in  Chicago,  M.  &  St.  P.  B.  E.  Co.  v.  Ross,  112  U. 
S.  377  (5  Sup.  Ct.  Kep.  184,  28  L.  Ed.  787).  It  is  sufficient 
to  say  of  that  case,  even  if  it  be  an  authority  for  his  conten- 
tion, that  it  has  been  overruled  by  the  court  that  rendered  it 
in  New  England  Co.  v.  Conroy,  175  U.  S.  323  (20  Sup.  Ct. 
Kep.,  85,  44  L.  Ed.  181),  and  is  no  longer  regarded  as  an 
authority.  Donnelly  v.  Bridge  Co.,  117  Cal.  417  (49  Pae. 
Rep.,  559),  is  much  like  the  one  at  bar,  and  the  rules  we  have 
announced  are  very  clearly  stated  in  the  opinion.  We  are 
of  the  opinion  that  the  case  is  ruled  by  the  Newbury  and 
Barnicle  Ca^es,  hitherto  cited. 

11.     Without  allegation  in  the  petition  that  plaintiff's 
injury  was  permanent,  or  that  he  would  suffer  loss  of  time 
in  the  future,  the  court,  in  its  instructions,  directed  the  jury 
to  consider  these  items,  in  the  event  it  found  for  the 
5  plaintiff.     This  was  also  a  prejudicial  error  which 

calls  for  a  reversal  of  the  case.  For  the  errors  pointed 
out,  the  judgment  is  reveesed. 


The  State  of  Iowa  v.  A.  D.  Storms,  Appellant. 

Voluntary  ConfeMlons:  I;efendant,  who  was  accused  of  murder,  was 

taken  from  his  cell  and  examined  by  an  officer  as  to  his  where- 

abouts  when  the  crime  was  committed.    He  was  also  searched, 

and  his  shirt  taken  from  him  and  kept  for  use  as  evidence.    On 
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1  the  next  day,  having  previously  talked  with  his  counsel*  but 

5  not  in  private,  he  was  shackled,  and  taken  into  the  presence  of 
the  bodies  of  the  deceased.    On  his  return  to  jail,  he  requested 

6  an  interview  with  the  officer,  which  was  granted.  After  being 
questioned  again  regarding  his  whereabouts,  he  asked  the  officer 
about  pleading  guilty,  to  which  the  officer  replied  "No;  that  he 
wanted  to  know  if  anyone  else  was  implicated  in  the  crime.'" 

'  He  thereupon  gave  a  connected  account  of  the  transaction,  with- 
out being  questioned,  atid  without  being  informed  as  to  what 
evidence  there  was  against  him.  When  the  county  attorney 
(5ame,  in  response  to  the  officer's  request,  he  asked  defendant  if 
his  confession  had  been  made  because  of  any  inducements,  and 
defendant  replied,  "No."  Held,  that  his  confession  was  prop- 
erly received  in  evidence.  U,  8.  v,  Bram,  168  U.  S.  532,  disap- 
proved. 

Burden  of  proof  as  to  voluntary  character.    Where  a  confession 

3  appears  on  its  face  to  be  free  and  voluntary,  the  burden  is  on 
defendant  to  rebut  that  presumption. 

Court  and  jury.  The  question  whether  a  confession  has  been  made 
with  that  degree  of  freedom  which  Justices  admission  in  evi- 

2  dence  is  for  the  court,  but  when  there  is  conflict  in  the  evi- 
dence as  to  whether  it  if  as  made  voluntarily,  and  the  court  is 
In  doubt,  the  question  should  be  left  to  the  jury. 

Review  on  appeal.    The  conclusion  of  the  trial  court  on  the  ques- 

4  tion  whether  a  confession  was  voluntary  will  not  be  disturbed 

5  on  appeal,  unless  clearly  erroneous. 

Appeal  from  Louisa  District  Court. — IIox.  W.  S.  Withrow^ 

Judge.  • 

Thursday,  April  11,  1901. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  murder.  The  jury  fixed  his  punishment  at  impris- 
onment for  life,  and  from  the  verdict  and  judgment  defend- 
ant appeals. — Affirmed. 

Babb  &  Bahb  and  Palmer  &  Kopp  for  appellant. 

C.  W.  Mullan,  Assistant  Attorney  General,  and  Chas. 
A.  Van  Vleckj  Assistant  Attorney  General,  for  the  State. 

Deemeb,  J. — The  conviction  was  secured  largely  on 
alleged  confessions  made  by  defendant  to    the    chief    of 
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police  of  the  city  of  Burlington,  at  which  place  the  crime 
was  commited;  and  to  the  county  attorney  of  Des  Moines 
county.  It  is  strenuously  insisted  that  the  court  erred  in  ad- 
mitting these  confessions  in  evidence,  for  that  the  same  were 

not  free  and  voluntary,  but  were  extorted  by  coer- 
1  cion,  torture,  threats,  and  promises.    The  facts  relied 

upon  to  establish  the  voluntary  character  of  the  con- 
fession are,  in  substance,  as  follows:  The  crime  is  said  to 
have  been  committed  on  Sunday  evening,  January  23,  1898. 
Defendant  was  at  that  time  28  years  of  age,  and  had  had  con- 
siderable business  and  other  experience.  He  was  arrested 
Saturday,  January  29th,  at  abo]it  3  o'clock  in  the  afternoon, 
and  taken  to  the  police  station.  There  he  was  placed  in  a 
cell  about  6x8  feet,  which  was  devoid  of  furniture,  and  had 
nothing  for  a  bed  except  two  boards  nailed  together  and  sup- 
ported at  either  end  by  cleats.  Here  he  was  kept  until  the 
alleged  confession  was  made,  some  time  about  half  past  4 
o'clock  the  following  Monday  morning.  About  10  o'clock 
Saturday  evening  he  was  taken  to  the  oflSce  of  the  chief  of 
police,  and  there  examined  by  the  mayor  and  other  oflScers  of 
the  city  regarding  his  whereabouts  on  the  Sunday  and  Mon- 
day previous.  The  chief  of  police  was  absent  from  the  city, 
and  did  not  return  until  about  11 :30  on  Saturday  evening. 
On  his  return  he  went  inunediately  to  his  oflSce^  where  de- 
fendant and  others  were.  He  (the  chief)  soon  learned  that 
defendant  and  some  S^e  others  were  arrested  for  the  crime, 
and  was  told  regarding  the  examination  of  the  defendant  by 
the  mayor  and  others.  During  the  night,  Greiner,  the  chief 
of  police,  had  all  the  suspects  before  him  from  time  to  time, 
and  he  examined  and  cross-examined  the  defendant  regarding 
his  whereabouts  before,  at  the  time  of,  and  after  the  crime 
is  said  to  have  been  committed.  At  the  first  or  second  exam- 
ination defendant  was  thoroughly  searched,  and  his  under- 
shirt was  taken  from  him  and  kept  for  use  as  evidence.  A 
pocket-knife  was  also  taken  from  him,  as  we  understand  it, 
but  this  was  not  done  until  he  made  his  confession.    Sunday 
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forenoon  the  defendant  was  again  brought  into  the  presence 
of  the  chief  of  police,  and  again  catechised  regarding  his 
whereabouts  at  different  times  at  and  about  the  time  the 
crime  is  said  to  have  been  committed.  As  we  understand 
it,  he  was  brought  before  the  chief  of  police  twice  Sunday 
morning,  and  about  the  same  questions  asked  each  time.  De- 
fendant was  slow  about  answering,  sometimes  delaying  for 
more  than  15  minutes.  Sunday  afternoon  defendant  was 
again  brought  before  the  chief  of  police,  and,  after  going 
through  much  the  same  process,  the  chief,  about  4:30 
o'clock  in  the  evening,  took  the  defendant  to  the  morgue 
where  the  dead  bodies  of  the  victims  of  the  mur- 
der were  lying.  He  was  handcuffed  when  he  left 
the  office,  and  so  remained  until  he  was  returned 
to  the  jail.  With  the  chief  of  police  and  defend- 
ant were  two  of  the  cily  aldermen.  The  morgue  was 
about  three  blocks  from  the  jail,  and  the  bodies  of  the  mur- 
dered women  were  lying  in  the  second  story  of  the  building, 
which  was  used  as  a  morgue.  Defendant  was  taken  past  the 
bodies  which  were  lying  close  to  him,  and  no  doubt  all  pres- 
ent closely  scrutinized  his  manner  and  demeanor  at  the  time. 
After  the  return  from  the  morgue  defendant  was  again  taken 
to  the  chiefs  office,  and  kept  there  until  about  dark,  when 
he  was  returned  to  his  cell.  As  he  was  being  conducted  to 
his  cell,  he  asked  the  chief  to  step  to  one  side,  and  said  he 
wanted  to  talk  with  him.  He  (the  chief)  responded  that  he 
had  been  talking  with  him  "a  whole  lot,"  "and  you  are  con- 
tradicting yourself,  and  if  you  will  talk  to  me  right  I  will 
talk  to  you."  About  11  o'clock  Sunday  evening  defendant 
was  again  taken  before  the  chief  of  police,  and  remained  in 
his  room  until  4:30  or  5  o'clock  Monday  morning.  Shortly 
after  coming  before  the  chief  the  last  time  he  asked  him  (the 
chief)  why  it  would  not  be  just  as  well  to  plead  guilty  or  "say 
he  was  guilty.''  The  chief  said:  "No;  that  the  wanted  to 
know  if  anyone  else  was  implicated  in  the  crime."  Very 
.much  talk  was  indulged  in  from  that  time  until  the  confes- 
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sion  is  said  to  have  been  made,  very  little  of  which  is  mate- 
rial, save  that  defendant  asked  to  see  an  attorney,  and  said 
that  if  the  attorney  advised  him  to  tell  about  the  crime  he 
would  do  it  The  chief  said  the  attorney  would  be  there 
Monday  morning  to  see  him.  The  attorney  had  been  there 
on  Sunday,  as  we  understand  it,  but  was  not  allowed  to  have 
any  private  conversation  with  him  (the  defendant).  He 
did  tell  the  defendant,  however,  that  he  (the  attorney) 
had  been  employed  to  look  after  his  (defendant's)  interests. 
During  the  Sunday  night  interview  the  chief  showed  the  de- 
fendant some  old  revolvers  and  other  relics  that  he  had  in 
his  office.  Shortly  after  making  the  remark  regarding  his 
attorneys,  defendant  grew  sullen,  and  refused  to  talk.  The 
chief  thereupon  got  up  to  go  out  of  the  room,  and  defendant 
him  back.  In  a  short  time  the  defendant  made  a 
confession  regarding  his  connection  with  the  affair, 
and  gave  all  the  details  thereof.  The  chief  cross-examined 
him  while  the  confession  was  being  made,  and  at  its  conclu- 
sion sent  for  Mr.  Clark,  the  county  attorney.  The  county 
attorney  came  as  soon  as  he  could  after  being  called,  and 
when  he  came  the  defendant  was  informed  that  he  was  the 
'county  attorney,  and  for  him  to  make  his  statement,  that 
it  might  be  taken  in  writing.  Defendant  gave  an  account  of 
his  whereabouts  on  the  Sunday  the  crime  is  said  to  have  been 
committed,  but  did  not  fully  state  all  the  matters  he  had 
related  to  the  chief  of  police,  and  Mr.  Clark  arose,  put  on 
his  overcoat,  and  started  to  leave,  when  defendant  said, 
''Hold  on ;  I  will  tell  you  all  about  it"  Shortly  thereafter  he 
made  a  full  confession  to  Clark,  which  was  taken  down  in 
writing,  sworn  to  by  defendant,  and  witnessed  by  two  wit- 
nesses. It  is  this  confession,  'as  well  as  the  oral  one  made  to 
the  chief  of  police,  which  is  claimed  was  involuntarily 
made.  The  written  confession  was  read  over  to  defendant  at 
least  twice,  and  Clark  asked  him  several  times  before  he 
made  it  if  it  was  his  free  and  voluntary  act,  and  if  any  prom 
ises  or  inducements  were  held  out  to  him  to  induce  him  to 
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make  it;  to  wliich  he  responded  there  were  no  inducements, 
and  that  it  was  his  free  and  voluntary  act.  Something  was 
said  about  defendant's  attorney,  and  he  was  informed  that 
his  attorney  would  be  there  in  the  morning.  There  is  a  con- 
flict in  the  evidence  regarding  defendant's  condition  the  next 
morning,  and,  in  view  of  this  conflict,  we  cannot  say  there 
was  anything  in  his  after  appearance  indicating  that  the  con- 
fession was  involuntary. 

Such  in  brief,  is  the  testimony  relating  to  the  confes- 
sion. The  trial  court  heard  it  at  first,  the  jury  being  ex- 
cluded, and,  finding  that  the  confessions  were  prima  facie 
admissible,  directed  the  jury  to  be  recalled,  and  all  the  evi- 
dence relating  to  the  confession  was  read  in  its  presence. 

The  question  of  law  presented,  and  the  only  one  for  our 
consideration,  relates  to  the  admission  of  these  confessions 
in  evidence.  It  is  evident  there  were  no  ph)mises  or  other  * 
inducements  held  out  to  defendant  to  elicit  a  confession.  His 
statements,  oral  and  written,  if  not  voluntary,  were  brought 
about  through  fear  or  torture,  and  it  is  with  that  question  wo 
have  to  deal.  Confessions  which  are  not  voluntarily  made, 
but  are  extorted  through  hope  or  fear  caused  by  inducements 
held  out  to  the  prisoner,  are  not  competent  evidence 

2  against  him.    Whether  confessions  proposed  to  be  in- 
troduced in  evidence  against  a  prisoner  are  of  the 

character  just  indicated  is  a  question  to  be  determined  by  the 
court.  State  v,  Fidment,  35  Iowa,  541.  But  where  there  is 
a  conflict  of  evidence,  and  the  court  is  left  in  doubt  on  the 
question,  the  inquiry  should  be  left  to  the  jury,  with  the 
direction  to  disregard  and  reject  the  confession,  if,  upon  the 
whole  evidence,  they  are  satisfied  that  the  confession  was 
obtained  through  improper  influences.  Com.  v.  Cuffee,  108 
Mass.  285 ;  PeopU  v,  Howes,  81  Mich.  396  (45  N.  W.  Rep., 
961 ;  Burdgc  v.  State,  53  Ohio  St.  512  (42  N.  E. 

3  Rep.,  594).    Where  the  confession  appears  on  its  face 
to  be  free  and  voluntary,  as  the  one  made  by  the  de- 
fendant in  this  case,  the  burden  is  on  the  defendant  to  show 
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that  it  is  incompetent.    Bufer  v.  Stale,  25  Ohio  St.  464.    In 
tlie  absence  of  such  a  showing,  the  weight  of  authority  seems 
to  be  that,  when  there  is  a  general  objection  that  the  confes- 
sion was  made  under  promises,  threats,  or  fear,  the  burden 
is  on  the  state  to  show  that  it  was  freely  and  voluntarily 
made.     Bradford  i\  State,  104  Ala.  68   (16  South.  Kep., 
107)  ;  People  V,  Bodriguez,  10  Cal.  50.     Adjuration  to  tell 
the  truth  is  not  sufficient  to  justify  the  rejection  of  the  con- 
fession.   Sparf  V.  U,  S.,  156  U.  S.  51  (15  Sup.  Ot  Rep., 
273,  39  L.  Ed.  343)  ;  Conu  v.  Preece,  140  Mass.  276  (5  N. 
E.  Kep.,  494) ;  King  v.  State,  40  Ala.  314.     The  fact  that 
the  confession  was  induced  by  artifice,  deception,  or  fraud 
will  not  exclude.    People  v.  Barker,  60  Mich.  279  (27  N.  W. 
Eep.  539) ;  State  v.  Staley,  14  Minn.  105  (Gil.  75) ;  Heldt 
V.  State,  20  Xcb.  492  (30  N.  W.  Rep.,  626).    Fear  of  ulti- 
mate consequences  of  the  crime  will  not  be  sufficient.    Allen 
t\  State,  12  111.  App.  190;  People  i\  Weniz,  37  K  Y.  304. 
And  the  mere  fact  that  the  prisoner  is  in  custody  will  not 
amount  to  undue  influence  or  fear.     State  v.  McLaughlin, 
44  Iowa,  82 ;  Com,  v,  Preece,  supra.     That  the  prisoner  was 
manacled  had  no  bearing.    Ilopt  v.  People,  110  U.  S.  574 
(4  Sup.  Ct.  Rep.,  20-2,  28  L.  Ed.  262).    In  People  v.  Johnr 
son,  2  Wheeler,  Cr.  Cas.  261,  it  was  held  no  valid  objection 
Ihat  defendant  had  been  called  upon  to  touch  the  deceased's 
body.    But  if  the  confession  is  obtained  by  any  sort  of  threats 
or  violence,  or  by  any  direct  or  implied  promises,  however 
slight,  or  by  the  exertion  of  any  improper  influence,  it  is  in- 
admissible.   Inquisitorial  proceedings,  which,  directly  or  in- 
directly, menace  the  life  or  safety  of  the  prisoner,  and  are 
calculated  to  produce  such  a  state  of  mind  as  that  the  answers 
given  to  the  questions  propounded  are  not  free  and  voluntary, 
will  not  be  tolerated.     But  the  showing  must  be  such  as  to 
induce  the  belief  that  the  statements  were  the  result  of  an 
involuntary  condition  of  mind.    As  said  by  Fuller,  C.  J.,  in 
Wilson  V.  U.  S,  162  U.  S.  613  (16  Sup.  Ct.  Rep.,  895,  40 
L.  Ed.  1090):     "In  short,  the  true  test  of  admissibility  is 
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that  tlie  confession  is  made  freely,  voluntarily,  and  without 
compulsion  or  inducement  of  any  kind/'  The  fact  that  the 
confession  was  made  to  a  public  oflScer  while  the  accused  was 
under  arrest^  in  or  out  of  prison,  or  was.  drawn  out  by  his 
questions,  does  not  necessarily  render  the  confession  invol- 
untary ;  but,  as  one  of  the  circumstances,  such  imprisonment 
may  be  taken  into  account  in  determining  whether  or  not  the 
statement  of  the  prisoner  was  voluntary.  Hopt  i\  People, 
supra. 

We  have  already  said  that  the  confession  in  this  case  is 
presumed  to  have  been  voluntary,  and  that  the  defendant  was 
called  on  to  introduce  enough  evidence  to  rebut  this  presump- 
tion. It  was  the  province  of  the  judge  to  determine, 
4  as  a  preliminary  question,  whether  the  confessions 

were  made  with  that  degree  of  freedom  to  justify 
their  admission  in  evidence,  or,  in  case  of  doubt  and  of  a 
conflict  in  the  evidence,  to  submit  the  question  to  the  jury, 
under  proper  instructions,  and  unless  there  was  manifest 
error  in  admitting  them  in  evidence,  this  court  will  not  in- 
terfere. Fife  V,  Com.  29  Pa.  St  429.  The  matter  rests  pecu- 
liarly in  the  sound  discretion  of  the  trial  judge,  and,  while 
his  decision  is  subject  to  review,  this  court  will  not  reverse 
on  a  question  of  fact,  unless  the  finding  is  manifestly  against 
the  weight  of  the  evidence.  The  trial  court  saw  and  heard 
the  witnesses,  and  had  better  knowledge  of  the  facts  than  we 
can  possibly  have ;  hence  its  conclusion  will  not  be  disturbed, 
imless  clearly  and  manifestly  erroneous.  State  v.  Staley,  14 
Minn.  110  (Gil.  ^5)  ;  Bartley  v.  People,  156  111.  228  (40  N. 
E.  Rep.  831)  ;  Com,  v.  Preece,  supra;  State  v.  Oorham,  67 
Vt  367  (31  Atl.  Rep.  845) ;  Fife  v.  Com.,  29  Pa.  St.  429; 
People  V.  Wentz,  37  K  Y.  305. 

Now,  in  the  case  at  bar  no  threats  were  made,  and  no 

promises  or  inducements  held  out.     The  fear,  if  any,  under 

which  defendant  labored,  arose  from  other  causes  than  the 

conduct  of  the  oflScers  having  him  in  charge.    He  was 

6  searched,  his  clothing  removed,  and'  his  undershirt 

kept  by  the  chief  of  police,  but  this  was  not  unusual 
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or  extraordinary.  He  was  handcuffed,  and  taken  in  the  pres- 
ence of  the  dead  bodies  of  the  victims,  but  this  would  not  pro- 
duce fear  in  and  a  confession  from  an  innocent  man.  When 
returned  to  the  jail,  he  said  to  the  chief  of  police  that  he- 
wished  to  talk  with  him,  and!  he  was  returned  to  the  chief  ^s 
office  pursuant  to  this  request.  He  was  told  by  counsel  that 
he  had  been  employed  to  look  after  his  interests,  and,  while 
counsel  was  not  allowed  to  talk  with  him  privately  on  Sun- 
day afternoon,  defendant  was  told  that  he  could  see  him  Mon- 
day morning,  and  at  the  time  the  written  confession  was 
made  was  again  informed  of  that  fact  He  made  no  request 
to  see  counsel  after  being  informed  of  these  facts.  When 
brought  before  the  chief  of  police,  Sunday  evening,  pursuant 
to  his  own  request,  he  was  not  "browbeaten"  or  unduly  ques- 
tioned by  that  officer.  The  talk  was  general,  and  the  firearms 
shown  him  were  relics  that  were  explained,  and  their  histor^r 
given.  He  was  in  no  way  threatened  therewith.  Much  of 
the  time  while  before  the  chief  on  Sunday  evening  defendant 
was  smoking.  He  was  questioned  regarding  his  whereabouts, 
and,  when  he  asked  about  pleading  guilty,  the  chief  said, 
"Xo;  he  wanted  to  know  who  else  was  with  him."  When 
the  confession  was  made,  there  was  no  questioning.  The 
prisoner  gave  a  connected  account  of  the  entire  transaction. 
When  the  county  attorney  came,  he  asked  the  defendant  if 
his  confession  had  been  freely  made,  and  if  any  inducements 
had  been  offered,  and  defendant  said,  "Xo."  When  the 
county  attorney  started  to  leave  during  a  break  in  the  con- 
fession, the  prisoner  called  him  back,  and  said,  "I  will  tell 
you  what  I  know."  After  making  the  written  confession,  he- 
asked  the  county  attorney  if  he  could  not  make  him  some 
kind  of  a  promise,  and  the  county  attorney  said,  "Ko."  While 
making  this  confession,  the  defendant  was  not  apparently 
excited,  but  sat  smoking  a  cigar  most  of  the  time.  He  was 
advised  by  a  fellow  prisioner  that  the  best  way  out  was  to- 
plead  guilty,  and  trust  to  the  mercy  of  the  court.  The  mate- 
rial parts  of  the  confessions  correspond  with  the  proven  facts,. 
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and,  as  defendant  was  not  informed  by  any  one  as  to  what 
the  evidence  against  him  was,  this  should  be  regarded  as  a 
strong  circumstance  tending  to  sliow  the  truth  of  the  state- 
ment, and  that  it  was  not  manufactured  out  of  fear,  or  by 
reason  of  the  inquisitorial  character  of  the  proceedings. 

In  view  of  this  record,  and  of  the  evidence  on  which  the 
trial  court  acted  in  admitting  the  confessions,  we  are  not  pr©- 
peared  to  hold  that  it  abused  its  discretion,  or  that  the  con- 
fessions were  obtained  in  such  a  manner  as  that  they  should 
be  excluded.  All  of  the  evidence  was  submitted  to  the  jury 
under  proper  instructions,  and  the  defendant  had 
'6  the  benefit  of  the  showing  made.     The  case  is  not 

stronger  in  its  facts  than  the  following,  where  con- 
fessions were  held)  voluntary:    Com.  v.  Guffee,  108  Mass. 
287 ;  Com,  v.  Smithy  119  Mass.  311 ;  Com.  v.  Preece,  supra; 
Sparf  V.  U,  S.,  156  U.  S.  52  (15  Sup.  Ct  Kep.  273,  39  L. 
Ed.  243)  ;  People  v.  Wentz,  supra;  Roesel  v.  State,  62  N.  J. 
Law,  227  (31  Atl.  Eep.  408) ;  State  v.  Trusty,  1  Penn.  319 
(40  Atl.  Kep.  766)  ;  People  v.  Kennedy,  159  K  Y.  346  (54 
X.  E.  Rep.  51),  which  is  a  very  strong  case;  Com.  v.  Chance, 
174  Mass.  248  (54  K  E.  Rep.  551).   W©  will  not  take  the 
space  needed  to  quoto  from  these  cases  in  support  of  our 
holding.     It  is  sufficient  to  say  that  they  fully  sustain  the 
conclusion  reached.    In  Flagg  v.  People,  40  Mich.  706,  de- 
fendant was  told  by  the  ofiicers  having  him  in  charge  that  the 
best  thing  he  could  do  was  to  own  up.     Defendant  in  that 
case  was  weak-minded,  and  the  officers  also  gave  him  some 
intoxicating  liquor  before  he  made  his  confession.    In  State 
V.  McCullum,  18  Wash.  394  (51  Pac.  Rep.  1044),  defendant 
was  placed  in  a  dungeon  and  kept  there  for  six  days,  and 
was  taken  out  from  time  to  time,  and  asked  if  he  would  con- 
fess.    On  his  refusal  to  do  so,  he  was  returned.    Finally  he 
made  the  confession  that  was  rejected.     Gallagher  r.  State, 
40  Tex.  Cr.  App.  296  (50  S.  W.  Rep.  388),  also  relied  on 
by  appellant,  is  based'  on  a  statute,  and  is  easily  distinguish- 
able.   U.  8.  V.  Bram,  168  TJ.  S.  532  (18  Sup.  Ct.  Rep.  183, 
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42  L.  Ed.  568),  is  the  strongest  case  cited  by  the  appellant, 
and  if  the  rule  there  announced  were  followed  it  would  call 
for  a  reversal  of  this  judgment.  We  do  not  regard  the  ma- 
jority opinion  as  sound,  and  in  this  we  are  not  alone.  See 
State  V.  Trusty  and  Boesel  v.  State,  supra,  and  Wigmore's 
notes  to  section  213,  Grcenleaf  Evidence;  also  note  10  to 
section  210,  Greenleaf  Evidence.  We  prefer  the  dissenting 
opinion  of  Justice  Brewer  filed  in  that  case.  While  there 
are  other  cases  that  would  seem  to  call  for  a  reversal  of  the 
judgment,  the  ones  we  have  cited  abundantly  sustain  our  po- 
sition, and  seem  to  announce  the  more  modem  and  more 
sensible  rule.  As  said  by  Earl,  J.,  in  Reg.  v.  Baldry,  2  Den- 
ison  &  P.  Cr.  Cas.  430 :  "In  many  cases  where  confessions 
have  been  excluded,  justice  and  common  sense  have  been 
sacrificed,  not  at  the  shrine  of  mercy,  but  at  the  shrine  of 
guilt."  Courts  have  frequently  gone  to  the  extreme  in  their 
apxiety  to  protect  the  defendant's  rights,  unmindful  of  the 
fact  that  the  peace  and  good  order  of  society  should  also  be 
protected.  We  do  not  think  there  was  such  an  abuse  of  dis- 
<;retion  in  the  trial  court  in  admitting  the  confessions  as  to 
*  justify  us  in  interfering. — Affirmed. 


IIenry  Mains  et  ah.  Appellants,  v.  Des  Moines  National       ji43    §^ 

Bank. 

Vacation  of  Stipulated  Judgment:  casualty  and  mispobtttne.  A 
1  judgment  cannot  be  vacated,  under  Code,  section  4091,  prescrib- 
3    ing  that  a  judgment  may  be  vacated  for  unavoidable  casualty 

and  misfortune,  where  it  was  entered  on  a  written  stipulation 

and  agreement  of  the  parties. 

Fraud  in  obtaining:     What  is  not.    Where  a  mortgagor  signed  a 
1      stipulation  consenting  to  a  judgment  of  foreclosure  on  a  prom- 
ise    by     the     mortgagee     to     make     an     accounting     there- 
after,    and     to     credit     any     amount     to     the     mortgagors 
6    which     should     have     been     credited,     the     judgment     ren- 
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dered  on  such  stipulation  will  not  be  set  aside  for  the 
mortgagee's  failure  to  make  the  accounting,  under  Code,  sec- 
tion 4091,  providing  that  a  Judgment  may  be  vacated  for  fraud 
in  obtaining  the  same. 

Duress:     Pleading.    The  appointment  of  a  receiver,  by  stipulation 
1    of  the  parties  In  foreclosure  proceedings,  will  not  be  set  aside 
2      for  duress  qonsisting  of  the  mortgagee's  threats  to  criminally 
4      prosecute  one  of  the  mortgagors,  a  son  of  the  co-mortgagor,  for 
selling  the  mortgaged  chattels  without  the  mortgagee's  con- 
sent where  the  complaint  did  not  clearly  allege  that  the  other 
mortgagor,  the  father,  had  been  influenced  by  such  threats. 

Judgment  of  Foreclosure:     evidence:     BHpulation   of   consent    A 
6      written  stipulation  by  a  mortgagor,  consenting  to  a  rendering 

of  a  judgment  of  foreclosure,  is  sufficient  evidence  to  warrant 

the  rendering  of  such  judgment. 

Ruling  Without  Hearing:    harmless  error.    The  striking  from  the 
7    files  of  a  motion  to  correct  the  rulings  and  vacate  a  judgment 
without  a  hearing  thereof,  though  irregular,  was  not  prejudi- 
cial error,  where  an  order  overruling  such  motion  would  have 
been  properly  entered. 

Appeal  from  Guthrie  District  Court, — ^Hon.  J.  D.  Gamble 

AND  J.    H.    APPLEGATE,    JudgeS. 

Thuksday,  April  11,  1901. 

This  is  a  proceeding,  entitled  in  equity,  to  vacate  a 
judgment  against  plaintiffs,  which  was  rendered  in  defend- 
ant's favor.  A  demurrer  to  the  petition  was  sustained  by 
Gamble,  Judge.  Plaintiffs  refusing  to  amend,  judgment  was 
rendered  against  them  for  costs.  Thereafter  they  filed  a  mo- 
tion to  set  aside  that  judgment,  and  such  motion,  on  defend- 
ant's application,  was  stricken  from  the  files  by  Applegate,. 
Judge.  From  such  judgment  and  ruling,  plaintiffs  appeal. — 
Affirmed. 

Thomas  D.  Crane  and  Henry  B.  Holsman  for  appel- 
lants. 

Charles  L,  Powell  and  John  W,  Foster  for  appellee. 
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Waterman,  J. — The  petition,  with  its  various  amend- 
ments, makes  a  very  voluminous  docimient  In  its  recital 
of  facts  many  matters  are  set  out  which  led  up  to  the  trans- 
action complained  of,  and  yet  which  are  not  essential  to  a 
determination  of  the  issues  presented  by  the  demurrer.  We 
shall  venture  to  abridge  the  statement  of  facts. 

Henry  Mains  and  his  son  and  co-plaintiflF,   John  P. 
Mains,  each  was  at  one  time  the  owner  of  a  large  farm  in 
Guthrie  county,  and  of  considerable  personal  property.    The 
latter  was  heavily  indebted,  his  father  and  the  de- 
1  fendant  being  among  his  creditors.    In  order  to  raise 

money  to  pay  these  debts,  John  P.  conveyed  his  land 
to  his  father,  and  the  latter  (omitting  some  intervening  trans- 
actions of  no  moment  on  this  hearing)  made  a  mortgage  to 
the  defendant,  covering  both  his  own  land  and  that  which  had 
been  so  conveyed  to  him  by  his  son.     Certain  chattel  mort- 
gages seem  also  to  have  been  made  to  defendant  by  both 
Henry  and  John  P.  Mains.     A  foreclosure  proceeding  was 
begun  on  all  these  mortgages.     In  this  action  a  receiver  was 
appointed  for  the  property,  and  on  the  twenty-first  day  of 
June,  1898,  judgment  was  rendered  in  said  action  against 
both  father  and  son  for  $19,955.46,  with  interest  and  costs, 
and  a  decree  was  entered  foreclosing  the  mortgages.     The 
receiver  was  appointed,  and  the  decree  rendered  on  a  written 
stipulation  of  consent,  signed  by  plaintiffs,  and  also  by  their 
attorneys.     This  decree  is  the  subject  of  the  present  attack. 
I.     First,  it  is  claimed  the  consent  of  plaintiffs  to  tho 
appointment  of  the  receiver  was  procured  by  duress;  and, 
next,  that  they  are  not  indebted  in  any  manner  to  defendant, 
and  consented  to  the  judgment  and  decree  against 
2  them  only  because  of  a  promise  on  the  part  of  defend; 

ant  that  a  full  statement  of  account  between  plaintiffs 
and  said  defendant  should  be  made,  and  that  credit  shoulS 
be  given  upon  said  judgment  of  all  sums  which  such  account- 
ing showed  ought  to  have  been  credited  upon  the  notes  on 
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which  the  judgment  was  founded ;  and  it  is  charged  no  ac- 
counting was  made  and  no  credit  given,  although  some  six 
months  have  elapsed  since  the  rendition  of  the  judgment. 
There  was  a  demurrer  to  this  petition,  which  set  forth  nine 
grounds.  We  may  say  here  that  the  petition  was  amended 
twice,  and  as  so  changed  by  the  second  amendment  was  again 
demurred  to ;  but,  as  the  amendment  is  immaterial  for  pres- 
ent purposes,  we  shall  give  it  no  furfher  attention.  The  sec- 
ond demurrer  was  a  reproduction  of  the  first,  the  grounds 
of  which  we  now  sumraariise:  (1)  The  facts  and  circum- 
stances shown  do  not  constitute  fraud  or  imavoidable  casu- 
alty and  misfortune.  (2)  The  fraud  claimed  was  in  part 
antecedent  to  the  judgment,  and  did  not  inhere  in  it  (3) 
The  rendition  of  the  judgment  upon  the  stipulation  w^asa 
mere  irregularity.  (4)  The  fraud  complained  of  occurred 
in  part  after  the  rendition  of  the  judgment,  in  that  defend- 
ant merely  failed  to  give  promised  credits  on  the  judgment. 
(5)  The  petition  shows  the  judgment  was  the  result  of  a 
wTitten  contract  and  stipulation  signed  by  all  the  parties 
hereto,  which  cannot  be  varied  by  oral  testimony.  (6)  It 
appears  from  such  stipulation  attached  to  the  petition  that 
certain  concessions  were  made  to  plaintiffs  at  the  time  it  was 
signed  and  certain  property  on  which  the  defendant  was 
asserting:  its  lien  was  turned  over  to  them  in  consideration 
of  their  signing  said  agreement,  and  plaintiffs  have  made 
no  effort  to  restore  defendant  to  its  original  position.  (7) 
Parol  evidence  could  not  be  received  to  vary  the  terms  of 
such  agreement.  (8)  Plaintiffs'  amended  petition  shows 
that  defendant  was  to  account  only  if  the  figures  for  so 
doing  were  available,  and  there  is  no  allegation  that  they 
were  so  available.  (9)  All  alleged  oral  agreements  relied 
upon  to  show  fraud  were  prior  to,  and  merged  in,  the  written 
contract. 

We  shall  not  have  occasion  to  consider  any  other  than 
the  first  and  third  of  these  grounds. 
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Before  taking  up  the  issues  presented  by  the  demurrer,, 
it  may  be  well  to  state  that  this  action  is  brought  under  sec- 
tion 4091  of  the  Code,  whieh  specifies  six  different  grounds 
for  vacating  a  judgment.  It  is  sufficient  we  think,  without 
setting  them  out,  for  us  to  say  that,  under  the  facts  stated  in 
the  ]>etition,  but  two  of  these  grounds  are  applicable,  viz. 
fraud,   and   perhaps   irregularity,   in  obtaining  the 

3  judgment.     Something  is  claimed  by  plaintiffs  be- 
cause of  unavoidable  casualty  and  misfortune,  which 

is  one  ground  of  relief  under  this  section.  But,  as  they  con- 
sented to  the  rendition  of  this  judgment,  it  is  manifest  that 
their  position  on  this  matter  is  not  tenable.  If  they  are  to 
escape  the  consequence  of  their  own  acts,  it  must  be  on  the 
ground  of  fraud  or  irregularity.  So,  we  shall  consider  the 
first  ground  of  demurrer  at  length  on  the  issue  of  fraud  only. 
II.  We  come  now  to  the  specific  questions  presented 
for  review.  First,  it  is  averred  that  plaintiff^s  consent  to 
the  appointment  of  a  receiver  was  procured  through  duress, 
s^hich  consisted  in  threats  made  by  the  bank  officers  to  John 
P.  Mains  of  prosecuting  him  criminally  for  the  sale  of  some 
of  the  mortgaged  chattels  without  the  consent  of  the  mort- 
gagee. It  is  recited  by  plaintiffs  that  such  a  sale  had  been- 
made,  but  it  is  said  that  Mains  intended  to  pay  over 

4  the  proceeds  to  the  bank.    Without  going  further  into 
detail  in  this  matter,  it  is  enough  to  say  there  is  no 

all^ation  that  such  threats  were  ever  communicated  to  Henry 
Mains,  who  was  the  sole  owner  of  the  real  estate.  It  does 
not  appear  that  he  was  in  any  manner  influenced  by  them 
when  he  signed  the  stipulation.  It  is  true  the  receiver  took 
possession  of  some  personalty  belonging  to  John  P.  Mains, 
but  how  much  in  value,  or  what  kind,  save  in  a  most  general 
way,  does  not  appear.  It  is  shown,  however,  by  the  decree 
in  the  foreclosure  action,  that  the  receiver  was  directed  to 
sell  all  personalty  at  once,  and  if  he  has  done  this,  and, 
nothing  to  the  contrary  api>ears,  defendant's  lien  should  not 
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now  be  wholly  destroyed  by  discharging  such  receiver,  and 
turning  the  proceeds  over  to  the  debtors. 

There  was  a  separate  all^ation  in  the  petition  of  wrong- 
doing in  obtaining  the  appointment  of  the  receiver,  and  a 
specific  prayer  for  his  discharge.  For  this  reason,  we  have 
considered  this  matter  as  a  distinct  issue. 

III.  We  have  next  to  inquire  as  to  the  complaints 
made  of  the  judgment.  Some  facts  alleged  by  plaintiffs  in 
this  connection  have  no  bearing  on  the  issue  as  we  view  it. 
For  instance,  it  is  urged  that  Henry  Mains  was  an  old  man, 
imable  to  write  or  read  writing,  and  that  his  son,  because 
of  a  failure  of  eyesight,  could  not  read;  but  whatever  effect 
these  matters  might  have,  if  we  were  investigating  the  state 
'of  the  accounts  between  the  parties,  they  certainly  have  no 
bearing  on  the  question  of  whether  this  judgment,  taken 
with  plaintiffs'  consent,  on  the  strength  of  a  promise  of  a 
future  accounting  and  possible  credit,  should  be  set  aside. 
Neither  is  it  material  that  there  were  confidential  relation* 
between  plaintiffs  and  the  president  of  the  defendant  bai)t, 
because,  for  the  purpose  of  this  inquiry,  we  must  assume  that 
the  promise  to  account  was  made,  and  that  plaintiffs 
•5  relied  thereon.     We  have,  then,  this  state  of  facts, 

shown  by  the  petition:  Plaintiffs  knowingly  con- 
sented that  judgment  might  be  taken  against  them  for  the 
amount  claimed  by  the  bank,  and  that  a  decree  of  foreclosure 
should  be  entered  on  the  mortgages  in  suit,  relying  upon  a 
promise  of  the  creditor  to  make  an  accounting  thereafter, 
and  to  credit  on  the  judgment  any  amount  which  such  ac- 
counting might  show  should  have  been  credited  on  the  notes. 
While,  as  we  have  said,  this  action  is  entitled  in  equity,  it 
is  in  fact  a  proceeding  at  law  for  the  vacation  of  the  judg- 
ment on  statutory  grounds.  Indeed,  it  is  questionable 
•whether  equity  could  grant  relief  upon  any  save  statu- 
tory grounds,  although  it  might,  upon  a  proper  showing, 
♦entertain  such  application  after  the  expiration  of 
.the  year  within  w^hich,  by  the     terms     of     section     4094. 
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proceedings  at  law  must  be  oommenced.  See  Bowen  v.  Mill 
Co.,  31  Iowa,  460;  Lumphm  v.  Snook,  63  Iowa,  515;  Mc- 
Conhey  v.  Lamb,  71  Iowa,  636.  The  judgment  defendants,, 
as  we  have  said,  consented  to  the  rendition  of  this  judgment 
for  the  amoimt  that  was  entered.  They  were  in  no  wise 
deceived  as  to  the  record  that  was  made  up.  To  allow  them 
now  to  set  it  aside,  because  the  judgment  creditor  did  not 
keep  a  promise  made  to  do  something  after  the  rendition  of 
the  judgment,  would  be  in  the  nature  of  trifling  with  the 
court,  and  would  tend  to  destroy  the  security  of  judg- 
ments. It  is  averred  in  the  petition  that  plaintiffs,  before 
judgment,  were  fully  aware  of  the  defense  they  now  urge, 
and  had  retained  an  attorney  to  present  it.  In  the  face  of 
all  this  they  assented  to  the  court's  action  and  as  appears,  did 
so  with  the  approbation  of  their  attorney.  It  is  manifest 
they  were  not  deceived  as  to  any  event  which 
they  expected  would  transpire  before  judgment  was 
rendered.  Let  us  suppose  that  a  debtor's  assent  to 
the  rendition  of  the  judgment  is  procured  through 
a  promise  by  the  creditor  that  he  will  not  cause 
execution  to  issue  until  after  a  certain  time  has  elapsed; 
would  it  be  contended  that,  if  execution  was  issued  before 
the  lapse  of  such  time,  the  debtor  could  have  the  judgment 
set  aside?  We  take  it  not  Lumpkin  v.  Snook,  supra,  is  a 
•case  in  principle  somewhat  like  this.  Plaintiffs  there  were 
mechanic's  lien  holders,  and  defendant  held  a  mortgage  on 
the  same  property.  Plaintiffs  claimed  their  lien  to  be  su- 
perior to  the  mortgage,  so  far  as  related  to  the  improvements 
made  by  the  materials  they  fumishe<i.  Defendant  began 
foreclosure  proceedings,  making  plaintiffs  parties  defendant, 
and,  to  induce  them  not  to  appear  and  assert  the  priority  of 
their  lien.  Snook  promised  to  pay  it  in  full.  He  obtained 
a  decree,  and,  on  his  refusal  to  pay  as  agreed,  Lumpkin  et  ql. 
institute  proceedings  to  vacate  the  jurgment  under  section 
•3154,  Code  1873,  which  was  substantially  the  same  as  pres- 
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George  H.  Eastman,  Trustee,  Appellant,  v.  G.  W.  Miller. 

Consideration:     payment  of  costs  on  dismissal.    Where  a  vendee 

transfers  his  contract  for  the  sale  of  land  to  a  third  person, 

1      who   agrees  to  assume  certain   deferred    payments,   and   suit 

2  therefor  is  afterwards  brought  by  the  vendor  to  collect  such 
sum,  the  payments  of  costs  on  dismissal  thereof  is  not  a  suffi- 
cient consideration  for  a  contract  between  the  vendee  and  the 
vendor  relieving  the  former  from  liability  for  such  deferred 
payments. 

Sa^ie^n    Review  of  verdict  for  passion  and  prejudice.     A  vendee 
transferred    his    contract    for    a    sale    of    land    to    a    third 
person,    who    agreed    to     pay     certain     deferred     payments. 
1    Thereafter    the    vendor    brought    action    against    the    ven- 
dee   to    collect    such    payments    and    the     cause     was    ris- 

3  missed,   and  a  writing  given   to  the  vendee   reciting  that  it 
4      was  dismissed  in  consideration  of  the  payment  of  costs,  and 

that  the  vendee  agreed  to  assist  the  vendor  in  recovering  the 
deferred  payments  from  the  assignee  of  the  contract  The  ven- 
dor and  his  attorney  testified  that  the  cause  was  dismissed  to 
enable  the  vendee  to  collect  the  money  from  the  assignee  and 
that  it  was  expressly  stated  that  the  dismissal  would  not  re- 
lieve  the  vendee  from  liability.  The  vendee  testlfid  that  the 
attorneys  stated  that  it  would  relieve  the  vendee.  Held,  not 
sufficient  to  sustain  a  finding  that  the  vendee  had  been  released, 
since  the  evidence,  considered  in  connection  with-  the  un 
reasonable  character  of  the  contract  as  claimed  by  vendee,  was 
sufficient  to  raise  the  inference  that  such  a  finding  was  the  re- 
sult of  passion  and  prejudice. 

Appeal  from  Buena  Vista  District  Court. — ^Hon.  F.  H.  Hel- 
SELL,  Judge. 

Thursday,  April  11,  1901. 

Action  for  judgment  on  three  promissory  notes  exe- 
cuted by  the  defendant  to  the  plaintiff  for  the  deferred  pay- 
ments on  real  estate  soldi  by  the  plaintiff  to  the  defendant 
under  a  written  contract.  Defendant  answered,  admitting 
the  execution  of  the  notes,  and  that  they  were  unpaid,  and 
alleging  as  defense  an  oral  agreement  with  the  plaintiff 
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"whereby  defendant  was  released  from  liability  on  said  notes. 
Plaintiff  demurred  to  the  answer  on  the  ground  that  there 
was  no  consideration  to  support  the  alleged  agreement.  The 
demurrer  was  overruled,  to  which  plaintiff  excepts.  Verdict 
and  judgment  were  rendered  in  favor  of  defendant.  Plain- 
tiff appeals. — Reversed. 

F,  F,  Faville  and  A.  D.  Bailie  for  appellant. 

Milt  H.  Allen  for  appellee. 

Given,  C.  J. — I.    The  defense  alleged  is,  in  substance, 
as  follows :    That  defendant  sold'  and  conveyed  said  contract 
of  purchase  to  one  Dunbar,  who  assumed  and  agreed  to  pay 
the  deferred  payments  thereon  as  represented. by  said 
1  notes.     "That  since  the  said  assignment  and  sale  of 

the  said  contract  by  defendant  the  same  has  been  fre- 
quently assigned  and)  transferred  to  parties  who  are  now  un- 
known to  defendant,  but  each  of  whom,  as  defendant  is  in- 
formed and  verily  believes,  agreed  to  pay  and  assume  the 
payment  of  said  notes.  That^  after  said  assignment  to  Dun- 
bar, plaintiff  commenced  a  suit  against  defendant  upon  said 
notes.  That  while  said  cause  wes  pending  plaintiff  and  de- 
fendant had  a  settlement  of  the  said  matters  pertaining  to 
said  action.  That  by  the  settlement  this  defendant  was  to 
pay  the  costs  of  the  said  suit,  and  was  to  aid  and  assist  to  the 
best  of  his  ability  in  the  collection  of  the  said  notes  from  the 
then  holder  of  the  land.  That,  in  consideration  of  defend- 
ant's doing  so,  the  plaintiff  was  to  relinquish  all  claims 
against  the  defendant  upon  the  said  notes,  and  the  said  notes 
were  to  be  fully  settled  as  to  this  defendant,  and  plaintiff 
was  to  proceed  to  collect  the  same  off  and'  against  the  then 
holder  of  the  said  contract  for  the  said  land."  Defendant 
alleges  that  in  pursuance  of  said  agreement  he  paid  the  costs 
of  said  action,  that  plaintiff  caused  the  same  to  be  dismissed, 
and  that  defendant  has  been,  and  still  is,  ready  to  aid  plain- 
tiff in  the  collection  of  said  notes  from  the  owner  of  the  land. 
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In  an  amendment  he  alleges  that  said  agreement  was  oral. 
The  plaintiff  demurred  on  the  ground  that  the  matters  al- 
leged do  not  constitute  a  defense,  "for  the  reason  that  such 
agreement  as  allied  is  without  consideration  and  of  no  bind- 
ing force  or  effect"  The  question  raised  by  the  demurrer  is 
whether  the  answer  shows  a  consideration  for  the  alleged 
oral  agreement  A  consideration  consists  of  some  benefit  or 
advantage  accruing  to  the  promisor,  or  of  some  loss  or  disad- 
vantage incurred  by  the  promisee.  A  consideration  is  an  es- 
sential ingredient  to  the  legal  existence  of  every  simple  con- 
tract. This  consideration  consists,  as  defined  by  Smith,  in 
his  treatise  on  Contracts  (page  87),  in  "any  benefit  to  the 
person  making  the  promise,  or  any  loss,  trouble,  or  inconven- 
ience to,  or  charged  upon,  the  person  to  whom  it  is  made. 
That  a  promise  to  do  what  a  person  is  bound  to  do  by  law  is 
not  a  good  consideration  for  another  undertaking,  and  that 
the  person  is  not  bound  to  fulfill  his  promise  to  pay  another 
for  doing  what  he  is  bound  by  law  to  do,  is  well  settled. 
*  *  *  If  the  only  consideration  for  the  promise  of  the 
grantor  is  the  performance  by  the  debtor,  or  promise  to  per- 
form, some  act  which  he  is  legally  bound  to  perform,  the 
promise  is  without  consideration."  These  statements  of  law 
are  taken  from  Ayers  v.  Railroad  Co,,  52  Iowa,  478,  and  are 

conceded  by  counsel  to  be  the  law.  The  defendant 
2  was  liable  on  the  notes,  and  therefore  liable  for  the 

costs  of  the  former  action;  hence  an  agreement  to 
pay  said  costs  was  an  agreement  to  do  what  he  was  in  law 
bound  to  do,  and  afforded  no  consideration  for  the  alleged 
agreement.  It  was  to  defendant's  interest  that  payment  of 
the  notes  should  be  enforced  against  the  assignees  of  the  con- 
tract under  which  the  laud  was  purchased,  but  he  was  under 
no  legal  obligation  to  aid  or  assist  in  so  enforcing  their  pay- 
ment. If  it  should  be  said  that  his  promise  to  so  aid  and  as- 
sist was  a  full  consideration  for  the  agreement,  then  the  de- 
murrer was  properly  overruled ;  but,  in  the  view  we  take  of 
the  case  on  its  merits,  we  do  not  determine  this  question. 
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II.     Whatever  agreement  was  had  between  these  par- 
ties was  made  while  the  former  action  was  pending,  and  in 
an  interview  between  them  in  the  presence  of  A.  D.  Bailie, 
attorney  for  the  plaintiff  in  that  action.     The  de- 
3  fondant's  contention  is  that  in  consideration  of  his 

paying  the  costs  of  that  action,  and  agreeing  to  aid 
and  assist  in  enforcing  collection  against  the  then  holder  of 
the  land,  the  plaintiff  agreed  to  relinquish  all  claims  against 
the  defendant  upon  said  notes ;  while  the  plaintiff  claims  that 
he  agreed  to  dismiss  said  action,  the  defendant  paying  the 
costs,  to  afford  the  defendant  opportunity  to  procure  pay- 
ment of  the  notes  by  the  holder  of  the  land.  At  the  time  of 
their  agreement  an  instrument  in  writing  as  follows  was  exe- 
cuted: "Storm  Lake,  Iowa,  October  21st,  1896.  In  consid- 
eration of  the  payment  of  eleven  and  75  hundredths  dollars 
costs,  the  case  of  Geo.  H.  Eastman,  Trustee,  vs.  G.  W.  Miller, 
shall  be,  and  the  same  is  hereby,  dismissed,  as  against  the 
said  defendant,  G.  W.  Miller.  And  the  said  G.  W.  Miller 
hereby  agrees  to  render  the  said  Geo.  H.  Eastman,  trustee, 
all  the  assistance  possible  in  his'  efforts  to  recover  upon  the 
notes  and  contracts  against  the  present  holder  of  the  land, 
for  which  the  notes  in  suit  are  given.  [Signed]  A.  D.  Bailie, 
Attorney  for  Plaintiff."  Mr.  Bailie,  called  and  examined 
by  the  defendant,  testified  as  follows:  "Mr.  Miller  said 
something  about  some  other  parties  being  then  interested  in 
the  land,  and  believed  that  he  could  get  them  to  pay  the 
notes.  He  did  not  know  much  about  the  parties,  but  he 
thought  they  were  good  for  the  amount  of  the  notes.  He 
said  he  would  like  to  have  a  chance  to  get  any  advantage  that 
it  might  be  to  him  out  of  those  parties,  and  asked  if  we  would 
not  defer  action  until  he  could  see  what  he  could  do.  It  was 
in  the  presence  of  Mr.  Eastman — the  three  of  us  together. 
I  asked  Mr.  Eastman  what  I  should  do,  and  in  the  presence 
of  Mr.  Miller,  the  defendant,  he  said  that  all  that. he  wanted 
was  money  on  the  notes — all  he  wanted  was  the  payment  of 
the  notes ;  that  he  didnn't  care  particularly  where  the  money 
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came  from,  and  if  Mr.  Miller*  could  get  any  advantage  by 
seeing  those  parties,  op  doing  anything  with  reference  to 
them,  that  he  was  perfectly  willing  that  he  should  do  it  But 
it  was  expressly  stated  by  me  and  by  Mr.  Eastman  in  the 
presence  of  Mr.  Miller  that  in  no  event  would  Mr.  Miller  be 
released  from  his  liability  to  pay  the  notes  in  case  a  dis- 
missal was  had  or  further  time  given.  That  is  substantially 
what  was  said.  Mr.  Miller  seemed  to  think  that  he  could  get 
the  money  out  of  the  other  parties,  from  what  he  said ;  that 
he  simply  wanted  a  chance  to  try  to  do  do  it  Q.  Was  there 
not  something  said  by  Mr.  Miller  to  you  or  to  Mr.  Eastman 
at  that  time,  that  he  desired  to  be  released  from  the  notes  ? 
A.  As  I  remember,  Mr.  Miller  did  not  ask  to  be  released 
from  his  liability  upon  the  notes.  In  fact,  I  am  confident 
that  he  did  not  ask  to  be  released,  but  simply  wanted  to  see 
if  he  could  not  get  the  amount  of  the  notes  out  of  the  other 
fellow.  He  said  he  would  go  to  work  and  find  out  right 
away  and  see  what  he  could  do.  I  think  the  other  party's 
name  was  Dunbar.  But  Mr.  Miller  said  that  he  believed 
that  Mr.  Dunbar  had  resold  the  land  to  some  other  party  in 
Illinois,  and  he  would  inquire  into  that.  Mr.  Miller  after- 
wards sent  me  his  contract  with  Dunbar.  This  contract  sent 
me  by  Mr.  Miller  is  Exhibit  No.  5,  now  shown  me."  Mr. 
Bailie,  being  called  on  behalf  of  the  plaintiff,  testified  to  the 
same  effect,  and  repeated  the  statement  that  it  was  not 
agreed  that  the  defendant  should  be  released.  The  plaintiff, 
called  on  his  own  behalf,  testified  as  follows :  "Mr.  Miller 
said  that  he  had  disposed  of  the  land,  and  did  not  want  to 
pay  the  notes;  didn't  want  us  to  obtain  judgment  against 
him ;  that  he  wanted  to  have  us  try  to  get  the  money  out  of 
the  parties  then  owning  the  land.  He  said  he  had  a  contract 
with  Mr.  Dunbar,  the  person  to  whom  he  had  sold  or  traded, 
and  that  he  had  assumed  in  that  contract  to  pay  these  notes. 
We  talked  the  matter  over,  and  told  him  we  did  not  care  who 
paid  the  notes,  so  long  as  they  were  paid ;  that,  if  he  wanted 
to  try  to  induce  Mr.  Dunbar  to  pay  them,  that  we  would 
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withdraw  this  suit  and  give  him  an  opportunity,  but  that  we 
would  not  release  him  from  his  liability  on  the  notes.  That 
was  the  substance  of  the  conversation."  The  defendant,  tes- 
tifying in  his  own  behalf,  said:  "After  I  got  the  notice  that 
they  had  sued  on  these  notes,  I  came  down  here  to  see  them, 
and  I  went  in  there  and  told  them  I  did  not  think  that  it  was 
right  for  them  to  come  onto  me  for  these  notes.  I  had  traded 
that  land  off,  and  they  had  plenty  of  time  to  see  whether  the 
other  party  was  all  right,  'and,  if  you  enter  suit  against  me 
and  get  judgment,  I  think  you  can  collect  off  from  the  other 
man  quicker  than  you  can  off  from  me.  I  ain't  got  anything, 
only  some  Dakota  land.'  I  told  them  they  ought  to  go  on  the 
other  man,  and  that  I  thought  they  could  get  it  quicker ;  and 
I  told  them  I  would  pay -the  costs  if  they  would  let  me  out  of 
the  case  and  give  me  that  paper  to  protect  me.  He  asked  me 
—  He  said  that  I  was  to  help  all  that  I  could  to  get  it.*'  Fol- 
lowing this  he  was  asked:  "Q.  What,  if  anything,  was  said 
with  reference  to  their  releasing  you  from  the  notes?  A. 
They  said  they  would  go  onto  the  other  party.  Q.  What  did 
they  say,  if  anything,  with  respect  to  releasing,  or  what  they 
would  do  wnth  you  ?  A.  Well,  you  mean  what  they  said  that 
they  would  do  with  me  ?  They  said  they  would  go  onto  the 
other  party  for  it,  and  gave  mc  a  paper  telling,  I  supposed^ 
they  let  me  out  of  the  notes.  Q.  Was  there  anything  said  in 
that  conversation  as  to  whether  or  not  you  would  be  released 
from  the  paper  ?  If  there  was  anything  said  by  any  person, 
state  what  was  said,  and  all  that  was  said.  A.  They  said  they 
would  not  come  on  me  again.  Q.  Who  said  that  ?  A.  Mr. 
Bailie."  At  the  time  of  this  conversation  the  plaintiff  had 
the  right  not  only  to  proceed-  against  this  defendant  and  land,, 
but  also  against  assignees  of  the  contract  who  had  assumed 
and  agreed  to  pay  the  notes.  It  does  not  appear  that  the  de- 
fendant was  in  position  to  render  any  special  or  valuable  as- 
sistance in  enforcing  collection  from  these  assignees,  and, 
according  to  his  petition,  he  did  not  know  to  whom  the  con- 
tract had  been  assigned,  except  to  Dunbar.     It  would  cer- 
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tainly  have  been  a  very  strange  and  unusual  agreement  for 
the  plaintiff  to  have  made  to  release  the  defendant  entirely 
from  the  notes  upon  such  a  consideration  as  the  alleged  prom- 
ised aid  and  assistance.  It  certainly  requires  stronger  evi- 
dence to  convince  the  mind  that  plaintiff  made  such  an 
agreement  than  that  he  agreed  as  claimed  by  him.  The  writ- 
ing executed  by  Mr.  Bailie  as  attorney  for  plaintiff,  and 
which  may  be  presumed  to  embrace  all  that  was  agreed  upon, 
contains  no  provisions  whatever  for  the  release  of  the 
4  defendant     We  think,  in  view  of  the  unreasonable 

character  of  the  agreement  as  claimed  by  the  defend- 
ant, the  silence  of  the  writing  as  to  any  agreement  to  release, 
the  positive  testimony  of  Mr.  Bailie  and  the  plaintiff  that 
there  was  no  agreement  to  release,  and  the  unsatisfactory 
testimony  of  the  defendant  on  the  subject,  that  the  jury  was 
not  warranted  in  finding  that  there  was  an  agreement  as  al- 
leged by  the  defendant.    We  think  such  a  finding  is  without 
support  in  the  evidence.    We  are  not  unmindful  of  the  rule 
so  frequently  announced  that  where  there  is  a  conflict  in  the 
evidence  this  court  will  not  interfere  with  the  verdict  unless 
it  appears  to  have  been  the  result  of  passion  and  prejudice. 
'^Where  there  is  a  conflict  in  the  evidence  the  supreme  court 
will  not  set  aside  a  verdict  unless  it  appears     that     it     is 
the  result  of  passion  or  prejudica"     Melhop  v.  Doan,  36 
Iowa,  630;  Moore  v.  Moore,  39  Iowa,  461;  First  Nat.  Bank 
V.  Charter  OaJc  Ins.  Co.,  40  Iowa,  672 ;  Hall  v.  Ballou,  53 
Iowa,  585 ;  French  v.  Reel,  70  Iowa,  122 ;  Gibson  v.  Fischer, 
68  Iowa,  29.     "To  authorize  a  reversal  on  the  ground  that 
the  verdict  is  against  the  evidence,  there  must  be  such  failure 
of  proof  as  to  raise  the  presumption  that  it  was  the  result 
of  passion  or  prejudice,  and  not  of  an  intelligent  and  honest 
exercise  of  discretion  by  the  jury."  McCormicTcs  v.  Fuller, 
56  Iowa,  43.    We  do  not  believe  that  this  verdict  was  the  re- 
sult of  an  intelligent  and  honest  exercise  of  discretion  by  the 
jury,  but  that  it  was  the  result  of  passion  or  prejudice.    For 
this  reason,  we  think  the  court  erred  in  overruling  the  plain- 
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tiff's  motion  for  a  verdict  at  the  close  of  the  defendant's  -est 
timony,  and  in  overruling  his  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  not  sustained  by  the  evidence.  In 
view  of  this  conclusion  it  is  unnecessary  that  we  consider 
other  questions  discussed. — Eeveesed. 


Union  Central  Life  Insurance  Company,  Appellant,  v. 
O.  B.  CnAPiN. 

Removal  of  Tax  Delinquent:  certification  of  tax  to  countt  of 
removal:  Partnership  moving  and  partners  remaining.  Code, 
section  1409,  provides  that,  where  a  person  owing  delinquent 
taxes  in  any  county  moves  to  another  county,  leaving  no  prop- 

1  erty  out  of  which  the  taxes  can  be  made,  the  treasurer  of  the 
county  where  the  taxes  are  delinquent  shall  make  out  an  ab- 
sract  thereof,  and  forward  to  the  treasurer  of  the  county  where 
the  delinquent  has  property,  where  it  shall  have  the  same  ef- 
8  feet  as  a  levy  of  taxes  in  that  county.  Held,  that  the  treasurer 
of  a  county  where  a  partnership  owes  delinquent  personal  taxes 
has  no  authority  to  certify  suqh  taxes  to  the  treasurer  of  the 
county  where  the  partnership  owns  realty  when  all  the  part- 
ners continue  to  reside  and  own  property  in  the  county  where 
the  taxes  are  delinquent;  and  hence  the  holder  of  a  mortgage 
on  such  partnership  realty,  which  provides  that  the  mortgagee 
may  pay  any  delinquent  taxes  that  have  become  a  charge  on  the 
land,  and  that  the  whole  debt  shall  then  become  due,  and  the 

2  taxes  made  a  lien  on  the  land,  is  not  entitled  to  pay  the  delin- 
quent personal  taxes,  and  maintain  foreclosure  thereon. 

Authority  to  certify:     What  certificate  must    recite.    Where     a 
county  treasurer  has  certified  delinquent  taxes  from  one  county 
1    to  another,  under  Code,  section  1409,  authorizing  such  certifica- 
tion in  case  the  delinquent  has  removed  from  the  county  where 

3  the  taxes  were  levied,  leaving  no  property  there,  the  failure  of 
the  certificate  to  show  these  facts  is  not  a  mere  irregularity 
such  as  will  not  prevent  the  taxes  from  becoming  a  charge  on 
delinquent's  land  in  the  county  to  which  they  were  certified,  but 
is  a  fatal  defect  going  to  the  authority  of  the  treasurer  to 
issue  the  certificate. 

Appeal  from  Sioux  District  Court. — Hon.  William  Hutch- 
inson, Jndge. 
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Thuesday,  April  11,  1901. 

Plaintiff,  as  mortgagee  of  real  estate,  brings  this  ac- 
tion to  foreclose  its  mortgage  as  to  certain  taxes  assessed 
against  said  real  estate  and  certain  personal  taxes  against 
the  mortgagors,  charged  against  the  same,  both  of  which 
taxes  have  been  paid  by  the  plaintiff.  The  defendant,  the 
holder  of  the  legal  title  subject  to  plaintiff's  mortgage,  makes 
tender  of  the  taxes  assessed  against  the  land  and  paid  by  the 
plaintiff,  and  denies  that  said  personal  taxes  were  legally 
charged  against  the  land,  and  therefore  denies  plaintiff's 
right  to  foreclose  or  recover  on  account  of  said  taxes.  De- 
cree was  rendered  dismissing  plaintiff's  petition,  from  which 
the  plaintiff  appeals. — Affirmed. 

Connor  &  Weaver  for  appellant. 

AlhrooJc  &  Lundy  for  appellee. 

Given,  C.  J. — ^I.     This  case  was  submitted  upon  the 
pleadings  and  an  agreed  statement  of  facts.     The  foUowiag, 
we  think,  is  sufficient  statement  to  show  the  issues  and  ma- 
terial facts :    Frank  P.  Lewis,  Seth  M.  Hadley,  and 
1  Lindley  M.  Rash  were  co-partners  under  the  firm 

name  of  Lewis,  Hadley  &  Rash,  in  business  as  retail 
merchants  at  New  Providence,  in  Hardin  county,  Iowa,  and 
were  assessed  in  that  county  upon  their  stock  of  merchandise 
for  the  years  1893,  1894,  and  1895  in  the  aggregate  sum  of 
$320.28  taxes,  which  they  failed  to  pay.  In  February,  1895, 
they  exchanged  their  said  stock  of  goods  for  a  half  section  of 
land  in  Sioux  county,  Iowa,  to  which  they  received  title. 
The  goods  remained  in  Hardin  county  until  May,  1895, 
when  they  were  taken  to  Cherokee  county,  Iowa.  On  Feb- 
ruary 17,  1896,  Lewis,  Hadley,  and  Rash,  their  wives  join- 
ing therein,  executed  to  the  plaintiff  a  mortgage  on  said  land 
to  secure  a  loan  of  $4,000,  which  mortgage  provides  as  fol-  / 
lows :  "Said  first  party  shall  not  suffer  waste ;  shall  pay  all 
taxes  and  assessments  upon  said  projx'rty,  to  whomsoever 
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let  or  assessed,  and  including  personal  taxes,  before  delin- 
quent; and  shall  deliver  to  said  party  at  its  office  in  Cincin- 
nati, Ohio,  immediately  upon  payment  of  all  of  the  taxes 
and  assessments  aforesaid,  duplicate  receipts  of  the  proper 
officer  for  the  payment  thereof  -^    *    *    *    ^  failure  to  com- 
ply with  any  one  of  the  agreements  hereof  causing  the  whole 
debt  at  once  to  become  due  and  collectible,  if  said  second 
party  or  assigns  so  elect.    *    *    *    AH  money  paid  by  said 
second  party  or  assigns  for  insurance  or  taxes  shall  bear  in- 
terest at  the  rate  of  eight  per  cent,  per  annum,  payable  annu- 
ally, and  be  a  lien  on  said  land  under  this  mortgage."     On 
the  same  day  that  plaintiffs  mortgage  was  made,  said  mort- 
gagors executed  another  mortgage  on  said  land  to  Van  Evera 
-&  Eobinson  to  secure  a  loan  of  $500,  which  contained  the 
same  provisions  as  to  taxes,  and  provided  that  it  was  junior 
to  plaintiff's  mortgage.     A  third  mortgage,  junior  to  both 
these,  was  given  in  March,  1896,  to  the  H.  L.  Spencer  Com- 
pany.   These  mortgages  were  recorded  soon  after  their  execu- 
tion.    On  January  5,  1897,  the  defendant  obtained  a  judg- 
ment for  $290  in  Hardin  county  against  said  firm,  and  of 
this  judgment  he  filed  a  transcript  in  Sioux  county  on  Jan- 
uary 15,  1897.    On  February  23,  1897,  suit  was  brought  in 
Sioux  county  to  foreclose  said  second  mortgage,  to  which 
action  this  plaintiff  was  not  made  a  party.     Decree  of  fore- 
closure was  rendered,  and  on  June  26,  1897,  the  laud  was 
sold  to  James  Van  Evera  thereunder.     The  H.  L.  Spencer 
Company  redeemed  from  that  sale  and  the     defendant  as 
judgment  creditor  redeemed  from  said  company,  receiving 
an  assignment  of  the  sheriff  certificate,  under  which  he  re- 
-ceived  a  sheriff's  deed  July  2,  1898.    On  July  11,  1896,  the 
treasurer  of  Hardin  county  certified  said  unpaid  personal 
taxes  of  1893,  1894,  and  1895  by  certificate  in  form  as  fol- 
lows making  by  seperate  certificate  for  each  year,  differing 
-only  in  the  year  and  amounts : 

"Treasurer's  Office,  Hardin  County,  Iowa* 
"Eldora,  Julyll,  1896. 
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"I,  M.  W.  Moir,  treasurer  of  said  county,  do  hereby 
certify  tJiat  the  following  is  a  correct  abstract  of  the  taxes 
assessed  in  said  county  for  the  year  1893  against  Lewis,  Had- 
ley  &  Rash,  late  a  resident  of  Providence  township,  in  said 
county,  but  who  is  now  supposed  to  be  a  resident  of  Sioux 
county,  Iowa,  which  said  taxes  are  due  and  remain  unpaid 
as  herein  set  forth.     Personal  value,  $3,500.00: 

KIND  OF  TAX. 

State,  coanty,  sohool,  road,  school  hosue,  district  tax,  brid^, 

pauper $    91.00 

Penalty  and  pauper 25.48 

Total $  116.48 

**M.  W.  MoiB,  Treasurer." 

These  certificates  were  sent  to  and  received  by  the  treas- 
urer of  Sioux  county,  and  entered  upon  the  records  of  his 
office  July  14,  1896.  At  the  tax  sale  in  December,  1890, 
the  treasurer  of  Sioux  county  sold  said  land  for  delinquent 
taxes  aggregating  $429.08,  of  which  $25.39  were  taxes  on 
the  land,  and  the  remainder  for  said  personal  taxes.  Plain- 
tiff was  the  purchaser  at  said  sale,  and  as  such  paid  all  of 
said  taxes.  It  is  admitted  that  said  co-partnership  has  never 
been  dissolved,  that  it  and  all  the  members  thereof  have  con- 
tinuously resided  in  Hardin  county,  and  that  each  of  said 
members  has  owned  property  in  that. county.  It  appears 
that  on  November  26,  1896,  the  plaintiff,  through  Van 
Evera  &  Robinson,  its  then  agents,  notified  said  mortgagors 
to  pay  said  taxes,  and  that  they  failed  to  do  so.  The  defend- 
ant concedes  the  plaintiff's  right  to  recover  the  amount  of  the 
taxes  assessed  against  the  land,  and  has  paid  that  sum  to  the 
auditor  of  the  county  in  redemption  therefrom;  therefore 
the  contention  is  as  to  plaintiff's  right  to  foreclose  on  account 
of  the  payment  of  said  personal  taxes. 

II.  There  is  no  doubt  that  the  plaintiff,  under  the 
terms  of  its  mortgage,  had  a  right  to  pay  all  delinquent 
taxcs,  real  and  j>ersonal,  legally  charged  against  the  land, 
and  to  recover  the  amount  thereof  under  its  mortgage;  and 
equally  clear,  we  think,  that  the  defendant  has  a  right  to 
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redeem  from  the  plaintiff's  mortgaga  The  controlling  con- 
tention is  whether  said  personal  taxes  were  so  charged 
against  said  land  as  that  plaintiff  is  entitled  to  recover  for 
the  payment  of  the  same  tinder  its  mortgage.  The  fact  that 
plaintiff  paid  the  taxes  by  purchasing  at  the  tax  sale  gives 
it  no  greater  rights  than  if  it  had  paid  them  after  delin- 
quent and  before  sale.  The  defendant's  contentions  are  that 
said  personal  taxes  were  not  legally  charged  against  the  land, 
for  that  said  firm  has  not  been  dissolved ;  that  it,  nor  any  of 
its  members,  had  removed  from  Hardin  county,  but  had 
continued  to  reside  therein ;  and  that  each  of  said  members 
had  property  in  said  county  that  might  be  subjected  to  the- 
payment  of  taxes.  Also  that,  if  plaintiff  has  a  lien  for  the 
taxes  paid  by  it,  it  is  junior  to  defendant's  rights  under  his 
sheriff's  deed.  The  plaintiff  claims — and  correctly  so — that^ 
as  it  was  not  a  party  to  the  foreclosure  of  the  second  mort- 
gage, it  is  not  concluded  as  to  the  claims  it  now  makes.  It 
claims  that,  as  defendant's  judgment  was  not  rendered  nor 
transcripted  until  after  plaintiff  had  paid  said  taxes,  the- 
plaintiff's  claim  for  the  taxes  is  prior  to  any  claim  of  the 
defendant  under  his  judgment.  That  plaintiff  having  noti- 
fied said  Van  Evera  &  Robinson  and  the  said  mortgagors  of 
the  existence  of  said  taxes,  and  demanded  that  they  pay  the 
same,  and  they  having  failed  to  do  so,  the  defendant  is  es- 
topped from  contesting  the  validity  of  the  lien  of  said  taxes, 
and  from  resisting  plaintiff's  claim  thereto  under  its  mort- 
gage. Plaintiff  asks  that,  if  defendant's  lien  under  his  sher- 
iff's deed  is  held  prior  to  plaintiff's  for  the  taxes,  it  be  per- 
mitted to  redeem  from  the  defendant. 

III.  Under  the  statutes  as  they  existed  at  the  time 
of  these  transactions,  individuals  composing  a  co-partnership, 
were  personally  liable  for  taxes  due  from  the  partnership 
and  taxes  due  upon  personal  property  were  a  lien  upon  real 
property  owned  within  the  county  where  assessed,  and  might 
be  collected  by  a  sale  of  such  real  estate  or  by  seizing  and 
selling  personal  property.     Section  861  of  the  Code  of  1873* 
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(section  1409,  present  Code)  is  as  follows:  'Tin  all  cases  of 
delinquent  taxes  in  any  county,  where  the  person  upon  whose 
property  the  same  weare  levied  shall  have  removed  into  an- 
other county,  leaving  no  property  within  the  county  where 
.the  taxes  were  levied  out  of  which  the  same  can  be  made,  the 
treasurer  of  the  county  where  said  taxes  are  delinquent  shall 
make  out  a  certified  abstract  thei^eof,  and  forward  the  same 
to  the  treasurer  of  the  county  in  which  the  delinquent  resides 
or  has  property,  when  the  treasurer  transmitting  said  ab- 
stract has  reason  to  believe  that  said  taxes  can  be  collected 
thereby."  Section  862  provides  that  on  filing  the  abstract 
in  the  office  of  the  treasurer  to  whom  the  same  was  sent  "it 
shall  have  the  full  force  and  effect  of  a  levy  of  taxes  in  that 
county,  and  the  collection  of  the  same  shall  be  proceeded 
with  in  the  same  manner  provided  by  law  for  tne  collection 
of  other  taxes."  It  requires  no  citation  of  authoriy  to  show 
that  statutes  prescribing  the  mode  of  assessing  and  collecting 
faxes  must  be  strictly  pursued.  But  see  Tollman  v.  Treas- 
urer, 12  Iowa,  531 ;  Chicago,  E.  I.  &  P.  B.  R.  Go.  v.  City  of 
Davenport,  51  Iowa,  451;  Jaffray  v,  Anderson,  66  Iowa, 
719 ;  Bibbins  v.  Clark,  90  Iowa,  235.  The  facts  being  that 
said  co-partnership  continued  to  exist,  and  it  and  its  mem- 
bers continued  to  reside  in  Hardin  county,  and  that  saffl 
members  had  some  propeii:y  in  that  county  subject  to  be 
seized  for  the  payment  of  said  personal  taxes,  we  think  the 
certification  of  said  taxes  to  the  treasurer  of  Sioux  county 
Avas  unauthorized.  It  may  be  that  the  property  owned  in 
Ilardin  county  by  the  members  of  the  co-partnership  was  not 
sufficient  to  pay  these  personal  taxes,  but  the  fact  remains 
that  neither  they  nor  their  co-partnership  had  removed  from 
that  county.  We  have  seen  that  those  taxes  were  assessed 
ui)on  said  merchandise  for  the  years  1893,  1894,  and  1895, 
that  said  firm  continued  to  own  the  goods  until  in  February, 
1895,  and  that  the  purchasers  continued  to  keep  the  goods 
in  Hardin  county  until  May,  1895.  Under  chapter  35,  Acts 
Twenty-fourth  General  Assembly,  then  in  force,  said  taxes 
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were  a  lien  on  said  stock  of  goods,  even  as  against  the  pur- 
chasers, and  therefore  it  cannot  be  said  that  there  was  no 

property  in  Haxdin  county  out  of  which  the  taxes 
2  could  have  been  made.     Plaintiff's  counsel  contend 

that  the  error  in  the  treasurer's  certificate  as  to  the 
residence  of  the  tax  debtors  and  the  omission  to  show  that 
they  had  left  no  property  in  Hardin  county  are  mere  irregu- 
larities, and  cites  cases  to  the  effect  that  equity  will  not  in- 
terfere to  prevent  the  collection  of  taxes  authorized  by  law  to 
which  the  property  is  justly  liable,  on  account  of  irregulari- 
ties ;  notably  Litchfield  v.Hamilton  County ^4^0  Iowa,  66.  Re- 
moval from  Hardin  county,  "leaving  no  property  within  the 
county  where  the  taxes  were  levied  out  of  which  the  same 
can  be  made,"  is  the  only  basis  upon  which  the  certification 
of  the  taxes  to  another  county  for  collection  may  be  made. 
These  conditions  did  not  exist;  hence  there  was  no  authority 
for  the  certification,  and  the  land  was  not  justly  liable  for 
the  taxes.  The  absence  of  these  essential  facts  is  quite  differ- 
ent from  the  irregularities  found  in  the  cited  cases.  In  Chi- 
cago B.  &  M.  R,  Co.  V.  Carroll  County^  41  Iowa,  155,  the 
treasurer  omitted  to  note  that  the  assessment  was  made  by 
him,  and  this  was  held  to  be  an  irregularity  that  did  not  affect 
the  legality  of  the  taxes.  In  Sioux  City  &  St.  P.  R.  Co.  v. 
Osceola  County,  45  Iowa,  169,  matter  held  to  be  irregularity 
was  the  charge  that  the  tax  had  not  been  levied  by  the  town- 
ship trustees,  was  not  carried  out  against  the  property  by 
the  township  clerks,  and  that  they  did  not  certify  a  list  of 
delinquent  taxes.  In  Conway  v._  Younhin,  28  Iowa,  29d, 
the  error  complained  of  was  an  omission  of  the  assessor  to 
insert  the  name  of  the  person  whom  he  intended  to  assess 
jointly  with  another  as  owners  of  the  property.  In  the  Case 
of  Litchfield,  supra,  the  matter  held  to  be  irregularities  were 
in  the  classification  of  the  lands  by  the  supervisor  as  to  their 
values,  the  assessments  of  lands  to  unknown  owners  in  80- 
aore  tracts,  the  want  of  the  warrant  to  the  tax  list,  and  the 
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failure  of  tlie  treasurer  to  offer  the  lands  for  sale  at  a  time 
required  by  law.  Our  conclusion  is  that  under  the  facts 
the  treasurer  of  Hardin  county  was  not  authorized  to  make 
a  certified  abstract  of  said  personal  taxes,  and  forward  the 
same  to  the  treasurer  of  Sioux  county  for  collection,  and  that 
such  certification  did  not  have  the  effect  of  a  levy  an  the 
mortgaged  lans,  nor  make  said  land  chargeable  with  said 
T)ersonal  tax. 

IV.     There  is  no  question  but  that  the  plaintiff  had  a 
right  to  protect  its  security  by  providing,  as  was  done,  in  its 
mortgage,  as  to  the  payment  of  personal  as  well  as  real  taxes 
that  might  become  a  charge  upon  the  land.     That 
3  these  personal  taxes  were  due  and  owing  by  the  mort- 

gagors was  no  reason  why  plaintiff  might  pay  and 
make  them  a  charge  on  the  land  imder  its  mortgage,  unless 
they  had  become  a  lien  upon  the  land  to  the  prejudice  of  the 
security.  It  would  not  be  claimed  that  plaintiff  might  have 
paid  these  taxes  in  Hardin  county,  and  made  them  a  charge 
upon  the  land  under  the  mortgage,  merely  because  the^y  were 
due  and  unpaid.  We  do  not  see  why  the  fact  that  the  plain- 
tiff notified  the  mortgagors  tad  the  mortgagees  in  the  second 
mortgage  to  pay  the  taxes,  nor  the  fact  that  the  foreclosure 
of  the  second  mortgage,  under  which  defendant  holds  his 
title,  and  his  judgment,  were  after  the  tax  sale,  render  these 
personal  taxes  a  valid  lien  on  the  land;  neither  do  we  see 
any  reason  why  the  defendant  should  be  estopped  from  de- 
nying plaintiff's  right  to  recover  these  taxes.  He  did  nothing 
to  induce  plaintiff  to  pay  these  taxes.  Plaintiff  presents  a 
nxonber  of  contentions,  but,  as  we  view  the  case,  they  are  all 
answered  by  the  conclusion  that  the  certification  of  the  ab- 
stracts of  these  personal  taxes  to  Sioux  county  was  unauthor- 
ized under  the  facts ;  that  they  did  not,  therefore,  become  a 
charge  upon  the  land ;  and  that  plaintiff  was  not  entitled  to 
make  them  so,  under  its  mortgage,  by  paying  the  same.  We 
think  the  decree  is  correct,  and  it  is  affirmed. 
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James  D.  Carroll,  Appellant,  v.  ITora  L.  Carroll. 

Action  a  Covenant  of  Warranty:  beconveyange  does  not  assign. 
Where  plaintiff's  cause  of  action  accrued  prior  to  an  alleged 
deed  reconveying  the  property  to  defendant,  a  charge  in  an  ac- 
tion by  plaintiff  for  defendant's  breach  of  covenant  that,  if  the 
jury  should  find  that  plaintiff  reconveyed  the  property  to  de- 

1  fendant  by  warranty  deed,  such  deed  operated  as  an  assign- 
ment of  any  cause  of  action  plaintiff  might  have  had  against 
the  defendant  because  of  the  failure  of  defendant's  title,  was 
erroneous,  since  a  reconveyance  would  not  carry  with  it  an  as- 
signment of  an  accrued  cause  of  action. 

Operates  as  a  release.  Where  plaintiff,  after  the  accrual  of  his 
cause  of  action  for  breach  of  defendant's  covenant,  reconveyed 
the  property  to  defendant  by  warranty  deed,  plaintiff  cannot 

2  maintain  an  action  for  defendant's  breach  of  covenant,  since 
the  covenants  of  the  parties  being  mutual,  cancelled  each  other, 
and  henqe  the  reconveyance  operated  as  a  release  of  plaintiff's 
claim. 

Appeal   from   Warren   District    Court, — Hon.    James    D. 
Gamble,  Judge. 

TuuRSDAY,  April  11,  1901. 

The  parties  are  husband  and  wife.  In  February,  1895, 
the  defendant  deeded  to  plaintiff  an  interest  in  certain  real 
property  by  full  warranty  deed.  It  was  afterwards  judi- 
cially declared  that  her  title  thereto  was  invalid.  Subsequent 
to  this  decision,  and  on  the  eighteenth  day  of  February, 
1896,  the  plaintiff  reconveyed  to  the  defendant  the  property 
she  had  deeded  to  him,  and  his  deed  also  contained  full  cove- 
nants of  warranty.  This  is  an  action  to  recover  for  a  breach 
of  the  defendant's  warranty.  She  pleads  want  of  considera- 
tion, and  that  the  conveyance  to  her  husband  was  for  conven- 
ience only,  the  reconveyance  to  her,  estoppel,  and  assignment 
of  his  claim  for  damages.  There  was  a  trial  to  a  jury,  and 
a  verdict  and  judgment  for  defendant.  The  plaintiff  ap- 
peals.— A  ffirmed. 
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Chas.  L.  Powell  for  appellant. 
0,  C.  Brovm  for  appellee. 

Sheewin,  J. — The  only  error  argued  relates  to  an  in- 
struction which  told  the  jury  that,  if  it  found  that  the  plain- 
tiff executed  and  delivered  to  the  defendant  a  deed  of  the 

property  in  question,  such  deed  "operated  as  an 
1  assignment  of  any  cause  of  action  he  may  have  had 

against  the  defendant  because  of  the  failure  of  title 
to  the  premises  described  in  the  deed."  That  the  defendant's 
title  failed,  and  that  there  was  a  consequent  breach  of  her 
covenant  of  warranty,  all  parties  concede.  Whether  the 
plaintiff  suffered  any  damage  thereby  was  one  of  the  ques- 
tion? submitted  for  the  determination  of  the  jury,  but  what 
its  finding  may  have  been  on  that  question  we  cannot  say, 
because  the  verdict  was  a  general  one.  The  plaintiff's  cause 
of  action  arose  before  he  reconveyed  to  the  defendant,  and 
the  rule  is  well  settled,  we  talce  it,  that,  if  his  conveyance 
had  been  to  others  than  his  grantor,  it  would  have  carried 
with  it  an  assignment  of  an  accrued  cause  of  action.  If 
this  is  true,  it  cannot  be  said  that  the  conveyance  to  his 
grantor  operated  as  an  assignment  of  the  cause  of  action 
to  her.  There  is  another  reason  why  the  instruction  is  not 
correct:  A  person  cannot  be  an  assignee  of  his  own  obli- 
gation. 

While  we  must  hold  the  instruction  erroneous,  it  does 
not  necessarily  follow  that  it  was  prejudicial  to  the  plain- 
tiff, and,  to  determine  whether  it  was  or  not,  we  must  look 
at  the  whole  record.  The  evidence  tended  to  show  that  the 
conveyance  from  the  defendant  to  the  plaintiff  was  without 
consideration,  that  it  was  in  fact  made  to  provide  against 
future  judgments  against  the  defendant,  and  that  the  plain- 
tiff so  understood  it,  and  agreed  to  reconvey  whenever  the 
defendant  desired  it.  True,  there  was  a  conflict  on  these 
questions,  but  the  jury  would  have  been  fully  justified  in 
finding  for  the  defendant  thereon.     There  was  an  issue  as 
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to  whether  the  deed  from  the  plaintiff  to  the  defendant  was  ' 
ever  delivered,  and  this  the  jury  was  called  upon  to  deter- 
mine, and  may  well  have  found  from  this  evidence  that 
it  was ;  and  in  fact  it  is  conceded  by  plaintiff,  in  argument, 
that  the  jury  found  against  him  on  this  question. 
2  It  follows,  then,  that  we  have  a  case  of  mutual  cove- 

nants; for  the  plaintiff's  covenaut  is  as  broad  as 
the  defendant's,  and  it  has  been  held  in  such  cases  that  the 
covenants  cancel  each  other.  Silverman  v,  Loomis,  104 
111.  137;  Brcmn  v.  Metz,  33  111.  339;  Goodel  v.  Bennet't, 
22  Wis.  565;  Am.  &  Eng.  Enc.  Law  (2d  ed.)  168;  Devlin, 
Deeds,  section  883.  In  Broum  v.  Staples,  28  Me.  497  (48 
Am.  Dec.  504)  it  is  said  that  the  second  covenant  acts  as 
an  estoppel  against  an  action  for  damages.  Some  of  the  cases 
cited  hold  that  the  covenant  acts  and  should  be  treated  as  a 
.  release.  In  the  case  at  bar  the  plaintiff  had  full  knowledge 
of  all  the  facts  and  circumstances  connected  with  the  en- 
tire transaction  and  of  the  previous  litigation,  and  with 
this  knowledge  he  voluntarily  reconveys  and  makes  his  cove- 
nants as  broad  and  strong  as  those  given  him.  There  must 
have  been  some  purpose  in  this  solemn,  sealed  act  of  the 
plaintiff,  and  this  purpose  can  only  be  learned  from  the 
instrument  tiself.  That  a  covenantee  while  he  holds  title 
may  release  all  obligation  on  the  part  of  the  covenantor 
cannot  be  questioned.  Having  made  these  co/enants  in  a 
deed  reconveying  this  land,  we  think  it  must  be  held,  as  a 
matter  of  law,  that  they  operate  as  a  release  of  his  claim, 
and  that  he  is  estopped  from  recovering  anything  thereon. 
This  being  our  holding,  the  instruction  complained  of  was 
not  prejudicial  to  the  plaintiff,  and  the  judgment  is  af- 
firmed. 
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James  K.  Baxter  v.  William  C.  Peitchard  and  John 
H.  Pritchard^  Appellants. 

Fraudulent  Conveyances:  adequacy  of  consideration.  When  there 
was  a  first  mortgage  on  land  for  three  thousand  dollars,  a  sec- 
ond for  one  thousand  one  hundred  and  fifty  dollars,  and  a 
judgment  for  four  hundred  and  sixty-three  dollars,  and  the  sec- 
3  ond  mortgage  was  discounted  one  hundred  and  forty-five  dol- 
lars, and  plaintiff,  a  creditor  of  the  mortgagor  refused  a  third 
mortgage  to  secure  his  debt,  a  conveyance  by  the  mortgagor  to 
defendant,  as  a  payment  of  the  encumbrances,  could  not  be 
said  to  be  fraudulent  on  account  of  inadequacy  of  consideration. 

BviDENCE  OP  judgment:  Record  book  and  judgment  docket.  Under 
Code,  section  3784,  requiring  that  all  judgments  be  entered  on 
the  record  of  the  court;  and  section  288,  requiring  the  proceed- 

1  ings  of  the  court  to  be  entered  in  the  record  book,  and  that  a 
judgment  docket  shall  be  kept  containing  an  abstract  of  all 
judgments — a  judgment  was  not  properly  proved  by  producing 
the  judgment  docket,  but  the  record  book  or  a  certified  copy 
thereof  should  have  been  produced. 

Pboof  op  insolvency:  Insufficient  return  of  writ.  In  an  action 
to  set  aside  a  conveyance  by  an  alleged  insolvent  debtor,  his 
insolvency  was  not  proved  by  the  writ  reciting  that  "This  writ 

2  came  to  my  hands  January  28;  no  property  being  found  this 

writ  is  returned  unsatisfied";  and  signed,  "J.  H.  G." 

since,  if  it  assumed  that  the  writ  related  to  the  debtor,  it  did 
not  show  that  he  had  not  property  suflacient  to  satisfy  the  debt, 
or  that  it  was  returned  by  one  having  authority. 

Appeal  from  Ida  District  Court. — Hon.  Z.   A.   Church, 

Judga 

Thursday,  Apru.  11,  1901. 

Plaintiff,  for  cause  of  action,  alleges,  in  substance, 
as  follows:  That  on  September  21,  1897,  he  recovered  judg- 
ment against  John  H.  Pritchard  for  $1,381  debt  and  $63.91 
costs ;  that  on  the  twenty-first  day  of  January,  1898,  an  exe- 
cution was  issued  thereon  to  the  sheriff  of  Ida  county,  where 
John  H.  Pritchard  resided,  which  was  returned,  "No  prop- 


April  1901]  Baxteb  v.  Peitohard.  423 

«rty  foTiiid*';  that  on  the  twenty-ninth  day  of  January,  1897, 
after  the  indebtedness  for  which  said  judgment  was  rendered 
was  contracted,  John  H.  Pritchard!  made  a  pretended  con- 
veyance of  a  certain  160  acres  of  land  in  Ida  county  to  Will- 
iam C.  Pritchard,  "with  the  intent  to  hinder,  delay,  and  de- 
fraud the  plaintiflF  in  the  collection  of  said  judgment,  and 
the  said  William  C.  Pritchard,  defendant,  took  such  convey- 
ance with  like  intent,  and  without  any  consideration  paid 
therefor."  Plaintiff  asks  that  said  conveyance  be  set  aside, 
that  his  judgment  be  declared  a  lien  and  that  he  have  special 
execution.  The  defendant  William  C.  Pritchard  alone  an- 
swers. He  denies  that  plaintiff  has  a  judgment  as  alleged, 
denies  that  execution  was  issued  and  returned  as  alleged, 
and  denies  any  intent  to  defraud,  and  alleges,  in  substance, 
as  follows :  That  there  w^re  two  mortgages  on  the  land,  one 
for  $3,000,  of  which  $2,000  was  a  first  lien,  and  one  for 
$1,150;  also  a  judgment  in  favor  of  Noah  Williams  for 
$463.69 ;  that  suit  was  pending  by  this  plaintiff  against  this 
defendant  to  set  aside  a  conveyance  made  to  defendant  by 
his  father,  Joseph  Pritchard;  that  Joseph  Pritchard  was 
surety  for  John  H.  Pritchard  in  an  amount  then  unknown 
to  defendant;  that  the  deed  in  question  was  taken  subject  to 
said  mortgage  and  judgment  liens,  and  for  the  purpose  of 
protecting  this  defendant  from  any  liability  that  might  come 
against  him  in  said  suit,  and  for  the  purpose  of  protecting 
Joseph  Pritchard  as  such  surety  out  of  any  residue  that 
might  remain  above  the  amount  of  said  incumbrance.  He  al- 
lies that  he  "was  to  take  the  title  to  said  property,  to  use, 
-care  for,  sell,  or  dispose  of  the  same,  as  in  his  judgment 
might  seem  best,  in  order  to  carry  out  said  purposes."  He 
shows  that  he  has  since  become  the  owner  of  said  second 
mortgage  and  the  judgment ;  that  he  has  paid  $91  interest  on 
the  first  mortgage,  and  $40  taxes  on  the  land-;  and  alleges 
that  he  was  compelled  to  pay  $35  costs  in  said  suit,  and  that 
he  has  incurred  $400  expenses  in  looking  after  the  land.  He 
askes  to  be  dismissed,  with  costs.     Decree  was  rendered  in 
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favor  of  plaintiff.     Defendant  William  C.  Pritchard  ap- 
peals.— Reversed. 

Duffle^  Gaines  &  Eelby  for  appellant. 

Charles  S.  Macomher  for  appellee. 

Given,  C.  J. — ^I.     Plaintiff's  allegation  that  lie  had  a 
judgment  against  John  H.  Pritchard^  and  that  execution 
thereon  had  been  returned,  "Xo  property  found,"  being  de- 
nied, the  burden  was  on  the  plaintiff  to  prove  these 
1  essential   facts.      The   only  evidence  introduced   to 

show  that  plaintiff  had  a  judgment  was  the  judgment 
docket,  and  to  this  the  defendant  objected,  and  his  objec- 
tions were  overruled.  Code,  section  3784,  requires  that  "all 
judgments  and  orders  must  be  entered  on  the  record  of  the 
court.''  Section  288  requires  the  "proceedings  of  the  court 
to  be  entered  in  the  record  book,"  and  provides  for  keeping 
a  "judgment  docket,"  containing  an  "abstract  of  the  judg- 
ment." The  record  book  is  the  best  evidence  of  a  judgment^ 
and  it,  or  a  certified  transcript  thereof,  is  alone  admissible 
to  show  a  judgment,  where  no  foundation  is  laid  for  intro- 
ducing secondary  evidence.  See  Moore  v.  McKinley,  60 
Iowa,  367 ;  Case  v.  Plato,  54  Iowa,  64,  Winter  v.  CouUhard, 
94  Iowa,  312,  and  Balm  v.  Nunn,  63  Iowa,  645.  A  judicial 
record  of  this  state  may  be  proved  by  the  production  of  the 
original  or  certified  copy  thereof.     Code,  section  4644. 

The  only  evidence  to  show  that  John  H.  Pritchard  was 
insolvent  is  this  :  "State  of  Iowa,  Ida  County.  This  writ 
came  in  my  hands  for  service  January  28,  1898.  No  prop- 
erty being  found,  this  writ  is  returned  unsatisfied.  J.  H. 
Gimmell."  If  we  may  presume  that  this  was  an  execution 
against  John  H.  Pritchard,  still  it  does  not  appear  to  be  re- 
turned by  any  one  having  authority  to  execute  such  writs. 
We  may  not  infer  that  John  H.  Pritchard  was  insolvent 
because  of  the  indebtedness  that  appears  against  him,  as  it 
is  not  shown  that  he  had  not  property  sufficient  to  pay  his 
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debts  .  It  is  certainly  clear  that  the  plaintiff  failed  to  estab- 
lish as  a  fact,  by  the  proofs  required,  that  he  has  a  judgment 
against  John  H.  Pritchard,  or  that  John  H.  Pritchard  was 
insolvent. 

II.     There  is  no  evidence  of  the  alleged  intent  to  hin- 
der, delay,  and  defraud,  unless  it  may  be  inferred  from  the 
consideration  being  inadequate.     The  consideration  was  the 
payment  of  the  existing  incumbrance,  which  at  the 
3  time  of  the  conveyance  amounted  to  over  $3,600,  ex- 

clusive of  interest.  John  H.  Pritchard  gives  the  value 
of  the  land  as  $3,200,  and  in  this  he  is  confirmed  by  the  fact 
that  defendant  purchased  the  second  mortgage  at  a  discount 
of  $145,  and  plaintiff  refused  a  third  mortgage  to  secure 
his  debt.  We  think  it  clear  that  the  incimibrances  more  than 
equalled  the  value  of  the  land,  and  therefore  no  intent  to- 
defraud  is  shown.  See  Goddard  v,  Guittar,  80  Iowa,  129 ; 
Aultman  v.  Heiney,  59  Iowa,  654.  For  the  reasons  stated,, 
the  decree  is  beversed. 


G.  Friday,  Appellee,  v.  William  Henah,  Appellant.  
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Adv«rse  Possession:  basements:  Evidence,  Defendant,  owning  HLi?' 
land  lying  north  of  plaintifTs  land,  purchased  a  strip  along 
the  west  side  of  a  tract  cornering  his  land  on  the  northeast, 
thereby  gaining  a  way  to  a  public  road  lying  to  the  north. 
Plaintiff  subsequently  purchased  a  strip  lying  along  the  west 
Bide  of  the  tract,  adjoining  defendant's  on  the  east,  so  that 
plaintiff,  by  passing  over  such  strip  onto  and  over  the  strip  pur- 
chased by  defendant,  gained  a  way  to  the  same  road.  Held, 
that  plaintiff,  by  a  mere  user  of  the  strip,  with  no  evidence  that 
he  claimed  a  way  as  of  right  did  not  gain  a  prescriptive  right 
of  way  over  the  strip  owned  by  defendant,  as  Code,  section  3004, 
prvoides  that  an  easement  claimed  by  adverse  possession  must 
be  established  by  evidence  distinct  from  it  use. 

Appeal  from  EeokuJc  Dstrici  Court, — Hon.  Ben  McCoy^ 

Judge. 
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TiiuKSDAY^  April  11,  1901. 

Suit  in  equity  to  enjoin  the  obstruction  of  a  private 
right  of  way  claimed  by  plaintiff  over  def endiant's  land.  The 
trial  court  granted  the  relief  asked,  and  defendant  appeals^ 
— Reversed, 

C.  H.  Mackey  for  appellant. 

D.  W.  Hamilton  for  appellee. 

Deemer,  J. — Plaintiff,  as  the  grantee  of  one  Myer- 
dick,  claims  a  private  right  of  way  over  defendant's  land. 
Prior  to  the  year  1870  Myerdick  purchased  the  southwest  \ 
•of  a  section  of  land  in  Keokuk  county,  and  about  the  same 
time  defendant  bought  the  south  ^  of  the  northwest  \  of  the 
same  section.    One  Misel  owned  the  northeast  J  and  also  the 
northwest  \  of  the  southeast  J  of  the  section,  and  one  Sher- 
man owned  the  north  -J  of  the  northwest  J.    There  were  then, 
and  are  now,  public  highways  on  the  north,  south,  and  east 
sides  of  the  section.     When  defendant  purchased  his  first 
80-acre  tract,  he  had  no  outlet  to  any  of  these  highways ;  and 
shortly  thereafter  he  purchased'  of  Misel  a  strip  two  rods 
wide  off  the  northwest  \  of  tJie  northeast  \y  and  two  rods 
out  of  the  northwest  corner  of  the  southwest  \  of  northeast 
^  of  the  section  for  a  road.    This  secured  him  an  outlet  from 
his  dwelling,  which  stood  near  the  center  of  his  farm,  to  the 
highway  at  the  north  line  of  the  section.     At  this  time  the 
north  \  of  the  northeast  J  of  the  section  was  timber  land  and 
unf enced ;  and,  instead  of  following  the  strip  purchased  of 
Hisel,  he  traveled  in  a  northeasterly  direction  across  Misel's 
land  to  the  highway.     In  the  year   1876  defendant  pur- 
<?hased  of  Misel  the  whole  northeast  J  of  the  section,  and  af- 
terwards fenced  it,  putting  in  a  gate  at  the  north  end  of  the 
strip  he  had  purchased  for  a  road.    Afterwards  he  purchased 
more  land,  and  is  now  the  owner  of  the  north  ^  of  the  section, 
except  the  strip  owned  by  plaintiff.     About  17  years  ago  he 
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built  a  new  house  near  the  northeast  comer  of  the  section, 
and  near  the  public  highway  on  the  north  and  east  sides  of 
his  land.  In  t*he  year  1873  Myerdick,  who  is  plaintiff's 
grantor,  purchased  of  Misel  a  strip  for  a  road  off  the  west 
side  of  the  southwest  J  of  the  northeast  ^  of  the  section,  the 
north  end  of  which  adjoins  the  south  end  of  the  strip  first 
purchased  by  defendant,  tie  had  no  outlet  to  the  highway, 
however,  save  as  he  used  the  highway  previously  purchased' 
by  plaintiff.  There  is  a  gate  at  the  south  end  of  the  strip, 
that  had  been  maintained  by  plaintiff  and  his  grantor.  For 
many  years  defendant  has  maintained  a  fence  on  the  west 
side  of  the  strip  purchased  by  plaintiff's  grantor,  and  for 
three  or  four  years  has  had  a  fence  running  from  the  north 
end  of  the  strip  to  the  east  side  of  his  farm.  Near  the  junc- 
tion of  the  two  strips  defendant  has  recently  erected  a  gate 
in  this  east  and  west  fence,  which  gate  is  the  obstruction 
<;omplained  of  as  we  understand  it. 

From  this  statement  it  will  be  seen  that,  if  conditions 
remain  as  they  are,  plaintiff  is  required  to  pass  through 
three  gates  to  reach  the  public  highway  to  the  north,  if  he 
follows  the  strip  of  land  purchased  for  road  purposes.  The 
action  is  to  remove  the  fences  and  gates  obstructing  plaintiff's 
passage  over  and  along  the  strips  of  land  originally  pur- 
chased for  road  purposes,  under  claim  that  he  (plaintiff) 
has  a  prescriptive  right  to  a  private  way  over  the  land  orig- 
inally purchased  by  defendant  for  a  private  outlet  to  the 
highway.  There  is  no  claim  of  private  way  by  necessity  or 
by  grant,  and,  if  plaintiff  has  any  right  to  the  way,  it  is  by 
reason  of  adverse  user  of  the  same  for  the  statutory  period. 
To  establish  a  prescriptive  right  of  way,  it  is  not  enough  to 
show  user  alone.  The  fact  of  adverse  possession  must  be  es- 
tablished by  evidence  distinct  from  and  independent  of 
the  use,  and  it  must  also  appear  that  the  person  against  whom 
the  claim  is  made  had  express  notice  thereof.  Code,  section 
3004;  State  v.  Mitchell,  58  Iowa,  567;  Zigefoose  v.  Zige- 
foose,  69  Iowa,  391 ;  Gray  v.  Haas,  98  Iowa,  502.     There 
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must,  therefore,  be  independent  evidence  of  claim  of  a  pri- 
vate right  of  way  over  the  defendant's  land  as  of  right,  and 
of  knowledjge  thereof  on  the  part  of  defendant.  The  record 
shows  user  for  the  statutory  time,  but  this  use  seems  to  have 
been  with  defendant's  permission,  and  without  claim  of  a 
right  of  way  in  hostility  to  the  owner.  Such  use  will  never 
ripen  into  a  claim  of  adverse  possession.  The  purchases  of 
the  two  strips  by  defendant  and  plaintiff's  grantor  were  dis- 
tinct and  independent  transactions,  and,  while  the  parties 
acquired  title  thereto  from  the  same  grantor,  the  purchases 
were  not  so  connected  as  to  show  that  either  was  making  any 
claim  to  the  strip  purchased  by  the  other.  It  is  not  cus- 
tomary to  set  out  the  evidence  on  which  we  base  our  findings, 
and  it  is  suflScient  to  say  in  conclusion  that  we  think  the  use 
was  permissive  and  without  claim  of  right.  The  case  will 
be  reversed  for  a  decree  in  harmony  with  this  opinion,  or,  at 
defendant's  option,  he  may  have  a  decree  dismissing  plain- 
tiff's petition  entered  in  this  court — ^Reveesed. 


/I37    P  ^^^  ^'  ^'  Walker  Company  v.  The  Dubuque  Fruit  & 

■"^ Produce  Company  ei  al. 

Factors:    sales  on  credit:     Implied  power  to  make.     In  the  ab^ 
sence  of  instructions  or  usage  to  the  contrary,  a  factor  has  im- 
2    pUed  power  to  seU  the  goods  of  his  principal  on  a  reasonable 
credit,  provided  he  exercise  due  care  with  respect  to  the  re- 
sponsibility of  the  purchaser  and  in  collection  of  the  price. 

Notice  of  sale  to  principal:  Required  only  on  sales  to  enforce 
factor's  lien.  Where  a  sale  by  a  factor  is  not  made  for  the  pur- 
pose of  enforcing  his  lien  for  charges  and  advances,  and  no 
S  subsequent  instructions  are  received,  the  question  of  the- 
principal's  right  to  notice  is  not  involved  and  should  not  be 
submitted  to  the  jury. 

Sale  by  principal:     Subsequent    sale    to    enforce    factor* s     lien. 
Though  a  factor  has  a  lien  on  his  principal's  goods  for  chargefr 
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and  advancements,  he  has  no  right  to  sell  them  after  learning 

4  that  the  principal  has  already  sold  them,  unless  such  sale  is 
6    necessary  for  the  enforcement  of  his  lien. 

Waiver  or  lien  by  wrongful  sale:  Effect  on  sale  hy  principal. 
Where  a  factor  hy  wrongful  sale  of  his  principal's  goods  waives 
his  lien  for  advances  and  charges,  one  purchasing  of  the  owner, 

5  hefore  the  sale  hy  the  factor,  may  recover  the  goods  of  the 
buyer  without  deduction  of  the  amount  of  the  advances,  which 
in  that  event  constitute  but  a  naked  debt  of  the  principal. 

Plea  and  Charge:  when  pleading  does  not  waive  right  to  cor- 
REQT  INSTRUCTIONS.  Acqulescenco  in  the  court's  erroneous 
1  view  of  the  law,  by  amending  the  pleadings  and  introducing 
evidence  to  meet  the  opinion,  is  not  a  waiver  of  the  error,  pre- 
cluding the  party  from  insisting  upon  a  correct  statement  of 
the  law  in  the  instructions. 

Appeal  from  Dubuque  District  Court. — ^Hon.  Fbed  O'Don- 
NEix^  Judge. 

Thursday,  April  11,  1901. 

Action  in  replevin  for  apples.  See  106  Iowa,  245. 
From  the  verdict  and  judgment  against  them,  defendants 
appeal. — Reversed, 

J,  C.  Longueville  for  appellant. 

C.  N,  Dohs  and  Lyon  &  Lyon  for  appellee. 

Ladd,  J. — One  Scott,  of  Medina,  N.  Y.,  consigned  to 
the  Dubuque  Fruit  &  Produce  Company,  a  corporation  en- 
gaged in  business  as  a  commission  merchant,  four 
car  loads  of  apples.  A  comparatively  few  barrels  of  these 
had  been  sold  prior  to  December  17,  1896,  when  Scott 
reached  Dubuque.  He  interviewed  Muntz,  the  prasident 
and  manager  of  the  company,  who  then  advanced  $100  in  ad^ 
dition  to  that  previously  paid,  and  then  visited  plaintiff,  to 
whom  it  is  claimed  he  sold  all  the  apples.  The  theory  of 
the  plaintiff  is  that  Scott  sold  to  it  the  apples  on  Muntz's  sug- 
gestion, and  that  when  Cyril  Walker,  a  representative  of  the 
firm,  presented  Scott's  order  on  the  company  for  apples,  the 
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latter,  through  Muntz,  at  first  offered  to  deliver  them  upon 
repayment  of  the  money  advanced,  together  with  freight, 
cartage,  storage,  and  commission,  which  Walker  said  he 
would  pay,  but  soon  thereafter  stated  that  he  had  changed 
his  mind,  and  refused  to  turn  them  over.  On  the  other  hand, 
the  defendants  insist  that  they  supposed  that  the  company 
was  to  handle  the  apples,  until  Walker  and  Scott  entered  the 
company's  place  of  business  to  examine  the  apples,  on  the 
morning  of  the  eighteenth  of  December;  that  a  sale  to  plain- 
tiff, or  the  payment  of  advances  or  charges  by  Walker,  was 
not  mentioned  by  or  to  Walker,  nor  was  any  order  presented  ; 
that  Muntz  offered  to  let  the  apples  go,  upon  the  the  pay- 
ment of  advances  and  charges,  but  Scott  refused  to  pay  dray- 
age,  storage,  and  commission;  that  the  latter  then 
said  he  wanted  them  sold,  regardless  of  price,  and 
the  company  made  a  sale  shortly  afterwards  to  one 
Cartigney,  a  nephew  of  Muntz,  and  an  employe 
in  his  wife's  store,  of  which  he  was  manager,  receiving  $5  in 
cash  and  a  promissory  note  for  the  remainder,  payable  in  30 
days.  It  was  held  on  the  former  trial  that  the  evidence  was 
such  that  the  issues  respecting  the  bona  fides  of  this  alleged 
sale  to  Cartigney,  and  the  waiver  of  the  company's  lien  for 
advane^^s  and  charges,  should  have  been  submitted  to  the 
jury.     106  Iowa,  245. 

I.  After  both  parties  had  rented,  the  court  8uggeste<l 
the  notion  that  a  sale  on  credit,  unless  so  authorized,  would 
be  of  no  validity.     Thereupon  defendants  offered  evidence 

of  the  existence  of  a  general  custom  among  commis- 
1  sion  merchants  tliroughout  the  country  to  sell  on  30 

daVs,  or  longer  time,  and  amended  their  answer  ac- 
cordingly. Appellee  insists  that,  having  acquiesced  in  this 
erroneous  view,  the  error  was  waived.  We  know  of  no  rule 
which  precludes  a  party  from  meeting  the  opinion  of  the 
trial  court  in  the  matter  of  pleading  and  the  introduction 
of  evidence,  and  yet  insisting  upon  a  correct  statement  of 
the  law  in  the  instructions.    Indeed,  it  is  a  general  principle 
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that  no  more  need'  be  proved  than  sufficient  to  entitle  a  party 
to  the  particular  relief  demanded;  and  if  evidence  was  un- 
necessarily introduced,  even  though  at  the  court's  sugges- 
tion, this  did  not  waive  the  right  to  have  the  jury  told,  as  a 
matter  of  law,  that  the  factor,  in  the  absence  of  instructions, 
if  not  against  custom,  might  sell  on  reasonable  credit.  The- 
point  that  the  assignment  of  error  is  not  suflSciently  specific 
is  without  merit. 

II.    'The  apples  were  consigned,  without  instructions, 
to  l)e  sold  by  the  Dubuque  Fruit  and  Produce  Company  on 
commission.     It  claimed  to  have  sold  them  to  Cartigney  on 
30  days'  time,  and  took  his  note  for  all  save  $5  of  the 
2  purchase  price.    The  court,  in  substance,  advised  the* 

jury  that,  unless  a  general  custom  of  conamission  mer- 
chants to  sell  on  credit  was  shown,  this  sale  was  invalid,  and 
in  doing  so  seems  to  have  relied  on  Payne  v.  Potter^  9  Iowa, 
549,  and  Durant  v.  Fish,  40  Iowa,  559.  In  the  first  of  these, 
the  agent  selling  the  horse  was  not  a  factor,  as  he  does  not 
appear  to  have  sold  on  commission ;  and  the  opinion  proceeds 
on  the  theory  that  he  was  merely  an  agent  with  special  au- 
thority to  sell.  A  factor  or  a  commission  merchant  has  been 
defined  to  be  an  agent  employed  to  sell  property  intrusted 
to  his  possession  by  and  for  his  principal,  for  a  compensation 
usually  designated  a  "commission,"  but  sometimes  "factor- 
age." McGraft  v.  Rugee,  60  Wis.  406  (19  K  W.  Kep. 
530)  ;  Milhuni  Mfg.  Co.  v.  Peak,  89  Tex.  209  (34  S.  W. 
Eep.  102) ;  12  Am.  &  Eng.  Enc.  Law,  628.  His  agency  with- 
respec»t  to  the  particular  property  is  general,  unless  expressly 
limited  by  instructions.  In  Durant  v.  Fish  it  was  only  held 
that  the  factor  was  not  liable  on  loss  resulting  from  retaining 
goods  after  refusal  to  sell  on  credit  to  an  irresponsible  per- 
son. The  question  is  res  integra  in  this  state,  and  we  are  in- 
clined to  hold,  in  accord  with  the  great  weight  of  authority, . 
that,  in  the  absence  of  instructions  or  usage  to  the  contrary, 
the  factor  has  the  implied  power  to  sell  the  goods  of  hi» 
principal  upon  a  reasonable  credit,  provided  he  exercises  due- 
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care  with  respect  to  the  responsibility  of  the  purchaser  and 
in  the  collection  of  the  price.  Burner  Co,  v.  Odlin,  51  X, 
H.  59  (12  Am.  Eep.  45)  ;  Roosevelt  v.  DoJierty,  129  Mass. 
301  (37  Am.  Kep.  356)  ;  Van  Allen  v.  Vanderpool,  6  Johns. 
69  (5  Am.  Dec.  192) ;  Lausatt  v.  Lippincott,  6  Sar.  &  R. 
386  (9  Am.  Dec.  440)  ;  Edgerton  v.  Michels,  66  Wis.  124 
(26  :Nr.  W.  Kep.  748,  28  K  W.  Eep.  408)  -Joslin  v.  Cowee, 
52  K  Y.  90;  Pinhham  v.  Crocker,  77  Me.  563  (1  Atl.  Rep. 
827)  ;  Meachem,  Agency,  section  990.  And  he  may  take  a 
note  for  the  purchase  price  for  his  principal's  benefit.  Oreely 
V.  Bartlett,  1  Me.  178  (10  Am.  Dec.  54) ;  Qoodenow  v.  Ty- 
ler, 7  Mass.  36  (5  Am.  Dec.  22). 

III.  Another  point  raised  was  whether  the  factor  or 
commission  company  was  bound  to  give  notice  before  selling, 
to  reimburse  it  for  advances  made  and  expenses  incurred. 
If  it  can  be  said  that  no  instructions  were  given,  then  the 
matter  of  sale  is  within  the  discretion  of  the  factor ;  and,  as 
that  is  the  purpose  of  his  employment,  he  may  sell  in  the 
ordinary  course  of  trade  without  consulting  his  principaL 
Buiterfield  v.  Stephens,  59  Iowa,  596 ;  12  Am.  &  Eng.  Enc 

Law,  651.  It  is  only  when  there  are  special  instruc- 
3  tions  with  respect  to  price  or  time  of  sale,  or  the  like, 

that  notice  is  required  before  the  property  may  be 
disposed  of  on  different  terms  or  at  an  earlier  date.  Hallo- 
well  V,  Fawcett,  30  Iowa,  491 ;  Mooney  v.  Musser^  45  Ind. 
115.  See  Baugh  v.  Kirhpatrich,  54  Pa.  84  (93  Am.  Dec 
675),  wherein  it  was  held  that  the  right  to  sell  to  satisfy  the 
factor's  lien  might  not  be  suspended  by  the  attachment  of 
the  property.  Perhaps  the  clearest  statement  of  the  law  on 
this  subject  is  found  in  Brovm  v.  McGran,  14  Pet.  479  (10 
L.  Ed.  550)  :  '^Wherever  a  consignment  is  made  to  a  factor 
for  sale,  the  consignor  has  a  right,  generally,  to  control  the 
cale  thereof  according  to  his  own  pleasure,  from  time  to  time, 
if  no  advance  has  been  made  or  liability  incurred  on  account 
thereof;  and  the  factor  is  bound  to  obey  his  orders.  This 
arises  from  the  ordinary  relation  of  principal  and  agent    If, 


April  1901]  Walker  v.  Dubuque  Fruit  Co.  433 

liowever,  the  factor  makes  advances  or  incurs  liability  on  ac- 
count of  the  consignment,  by  which  he  acquires  a  special 
property  therein,  then  the  factor  has  the  right  to  sell  so  mnch 
of  the  consignment  as  may  be  necessary  to  reimburse  ad- 
vances or  meet  liabilities,  unless  there  is  some  existing  agree- 
ment between  himself  and  the  consignor  which  controls  or 
varies  this  right  Thus,  for  example,  if  contemporaneous 
with  the  consignment  and  advances  or  liabilities  there  are 
orders  given  by  the  consignors,  which  are  assented  to  by  the 
factor,  that  the  goods  shall  not  be  sold  until  a  fixed  time,  in 
such  a  case  the  consignment  is  presumed  to  be  received  by 
the  factor  subject  to  the  orders;  and  he  is  not  at  liberty  to 
sell  the  goods  to  reimburse  his  advances  or  liabilities  until 
after  that  time  has  elapsed.  The  same  rule  will  apply  to  or- 
ders not  to  sell  below  a  fixed  price,  unless,  indeed,  the  con- 
signor shall,  after  due  notice  and  request,  refuse  to  provide 
any  other  means  to  reimburse  the  factors.  And  in  no  case 
will  the  factor  be  at  liberty  to  sell  the  consignment  contrary 
to  the  orders  of  the  consignor,  although  he  has  made  advances 
or  incurred  liabilities  thereon,  if  the  consignor  stands  ready 
and  offers  to  reimburse  and  discharge  such  advances  and  lia- 
bilities. On  the  other  hand,  where  the  consignment  is  made 
generally,  without  any  specific  orders  as  to  the  time  or  mode 
•of  sale,  and  the  factor  makes  advances  or  incurs  liabilities 
on  the  footing  of  such  consignment,  there  the  legal  presump- 
tion is  that  the  factor  is  intended  to  be  clothed  with  the  or- 
dinary rights  of  factors  to  sell,  in  the  exercise  of  a  sound 
discretion,  at  such  time  and  in  such  a  mode  as  the  usage  of 
trade  and  his  general  duty  require,  and  to  reimburse  himself 
for  his  advances  and  liabilities  out  of  the  proceeds  of  the 
sale;  and  the  consignor  has  no  right  by  any  subsequent  or- 
ders, given  after  advances  have  been  made  or  liabilities  in- 
curred by  the  factor,  to  suspend  or  control  this  right  of  sale, 
except  so  far  as  respects  the  surplus  of  the  consignment,  not 
necessary  for  the  reimbursement  of  such  advancements  or 
Vol  113  la— 28 
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liabilities."  Bvii,  owing  to  present  facilities  for  quick  com- 
munication, it  may  well  be  said  that  the  rule  concerning  the 
right  to  sell  in  order  to  satisfy  advances,  etc.,  is  too  strongly 
stated  in  that  case.  The  interest  of  the  principal  in  the  prop- 
erty, the  relationship  of  the  parties  as  principal  and  agent, 
and  the  nature  of  the  transaction  are  such  that  subsequent 
directions  should  be  obeyed,  and  the  goods  not  sold 
4  in^  disregard  of  these  until  the  principal  has  been  af- 

forded a  reasonable  opportunity  to  discharge  the  fac- 
tor's lien,  unless  an  immediate  sale  be  necessary  to  save  the 
lien  from  loss.  It  was  so  held  in  Marfield  v.  Goodhue,  3  N. 
T.  62.  See,  also,  Hilton  v,  YanderliU,  82  K  Y.  591.  The 
same  principle  was  recognized  in  Phillips  v.  Scott,  43  Mo. 
86  (97  Am.  Dec.  369),  where  it  was  said  that  on  a  sale,  if 
necessary  to  avoid  loss,  the  factor's  discretion  might  not  be 
controlled.  See,  also,  Howard  v.  Smith,  56  Mo.  316.  Hence,, 
as  said  on  the  former  hearing,  ^'The  produce  company  had  no 
right  to  sell  after  learning  of  the  sale  to  Walker  unless  found 
necessary  to  the  enforcement  of  its  lien."  No  claim  was 
made  that  the  sale  was  necessary  to  protect  the  company,  and 
the  evidence  is  conclusive  that  such  was  not  its  purpose.  No 
subsequent  instructions  had  been  given,  and  the  issue  with  re- 
spect.to  necessity  of  notice,  save  of  the  sale  to  plaintiff,  ought 
not  to  have  been  submitted  to  the  jury. 

IV.  In  view  of  another  trial,  some  other  matters  ought 
to  be  disposed  of.  This  is  not  an  action  for  conversion,  but 
for  the  possession  of  the  property;  and,  even  though  all  tho 
defendants  may  have  participated  in  the  conversion  of  the 
apples,  only  those  in  possession  when  the  suit  was  brought 
can  be  held  liable  for  their  return.  If  Cartigney  was  in  the- 
sole  and  exclusive  possession  of  the  apples,  the  jury  ought 
to  have  been  allowed  to  find  in  favor  of  the  other  defendants. 
Whether  he  was  in  such  possession,  or  exercised  control  over 
them  in  connection  with  the  produce  company,  was  an  issue 
proper  for  the  jury's  determination.  The  evidence  showed 
that  Muntz  neither  had  nor  claimed  any  interest  in  the  ap- 
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pies,  and  acted  throughout  in  the  capacity  of  the  manager 
of  the  company  to  which  the  apples  had  been  shipped,  and  in 
whose  possession  they  continued  at  least  till  sold  to  Cartig- 
ney.     The  motion  to  direct  the  verdict  in  his  favor  should 

have  been  sustained.  Shinn,  Replevin,  section  70. 
5  Again,   if  the  lien  for  advances  and   charges  was 

waived,  the  plaintiff  was  entitled  to  recover  the  pos- 
session of  the  apples,  or  their  value,  without  deduction  of  the 
amount  of  the  advances  and  charges,  which  in  that  event 
constituted  but  a  naked  debt  of  Scott  to  the  company.  If 
such  a  lien  was  not  waived  the  defendants  had  the  right  to 
retain  the  possession  of  the  apples,  and  the  produce  company 
would  only  be  liable  in  a  proper  action  for  any  balance  which 
remained  in  its  hands,  or  should  have  remained,  after  a  pru- 
dent disposal  of  the  property.  The  objections  to  the  four- 
teenth instruction  may  be  obviated  on  another  trial,  and  it 
is  suggested  that  the  precise  issues  be  stated  to  the  jury,  in- 
stead of  dfevoting  10  of  the  instructions  to  a  substantial  repe- 
tition of  the  pleadings. 

The  point  made  by  appellee  concerning  motions  to  direct 
verdict  is  disposed  of  in  German  Sav.  Bank  v.  Bates  Addi- 
tion Imp,  Co,,  111  Iowa,  432. — ^Reversed. 


Faxettie  Barnes  v.  Nancy  X.  Barnes^  Appellant 

Deeds:  delivery.  One  against  whom  there  were  judgments  Induced 
his  mother  to  execute  a  deed  of  her  land  to  his  wife,  in  order 
that,  with  the  aid  of  the  title,  he  might  procure  a  loan.  It  was 
agreed  that  the  deed  should  not  be  recorded  until  necessary,  and 
that  if  no  loan  were  made  It  should  be  returned.    After  the 

1  mother  had  executed  the  deed,  the  wife  took  it  from  where  it 
lay  on  the  secretary  and  put  it  in  a  box  accessible  to  both  the 
husband  and  wife,  in  which  were  other  papers  of  the  husband, 
where  it  remained  some  months,  when  the  wife  surreptitiously 
abstracted  it  and  recorded  it.  Held,  that  the  wife  took  no 
title,  there  having  been  no  delivery. 


436  Barnp:s  v.  Barnes.  [113  Iowa 

Estoppel  to  assert  non-deliveby.  A  mother  executed  a  deed  to 
her  son's  wife,  that  he  might,  with  the  aid  of  the  title,  secure 
a  loan — the  deed  to  be  returned  if  no  loan  were  made;  and  a 
deed  was  executed  by  the  wife  to  the  husband  for  the  protec- 
tion of  the  mother  in  case  of  the  wife's  death.  The  wife  fraud- 
ulently recorded  the  deed  to  her,  whereupon  the  husband  gave 
the  mother  a  deed  from  the  wife  to  him,  and  executed  one  to 
2  the  mother,  and  she  recorded  botn  deeds.  The  son  died,  and  the 
wife  sued  to  quiet  title  in  herself.  Held,  that  the  mother,  by 
taking  the  deeds  and  recording  them,  was  not  etopped  from 
claiming  no  delivery  of  her  deed  to  the  wife. 

Appeal  from  Polk  District  Court, — Hon.  S.  F.  Pbouty^ 

Judge. 

Thursday^  April  11,  1901. 

Action  to  quiet  title  to  the  south  half  of  lot  4  in  block 
1  of  White's  addition  to  Des  Moines.  Decree  was  entered 
declaring  each  party  entitled  to  an  undivided  one-half  inter- 
est therein  and  directing  partition.  Defendant  appeals. — 
Reversed, 

Henderson  &  Berry  for  appellant 

James  Nugent  for  appellee. 

Ladd^  J. — Prior  to  December  31,  1897,  the  defendant 
was  owner  of  lots  3  and  4,  on  which  had  been  erected  five 
houses.  On  that  day,  through  the  solicitation  of  her  son, 
she  signed  a  warranty  dieed  of  the  south  half  of  lot  4  to  his 
wife,  this  plaintiff.  There  was  a  house  at  the  east  end,  in 
which  the  son  and  family  had  lived,  since  1892  without  pay- 
ing rent,  though  contributing  somewhat  to  the  payment  of 
taxes ;  and  another  on  the  west,  fronting  on  Oak  street,  which 
had  been  occupied  by  tenants  of  the  defendant.  No  consid- 
eration whatever  passed,  and  the  controverted  question  in 
the  case  is  whether  this  deed',  though  signed,  was  ever  de- 
livered.. It  seems  that  defendant's  son,  Gteorge  W. 
1  Barns,   desired  to  make  certain  improvements  and 

erect  an  addition  to  the  house  in  which  he  lived,  and, 
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as  he  had  no  means,  proposed  that  the  premises  be  conveyed 
to  him,  that  he  might  borrow  money  thereon  and  attend 
thereto  witliont  troubling  his  mother,  who  spent  much  of  hor 
time  elsewhere.  Thereupon  her  friend  and  adviser  of  many 
years,  Capt.  Abbott,  was  called  in,  and  appears  to  have  ap- 
proved the  plan;  and  it  was  arranged  that,  as  there  were 
judgments  against  the  son,  the  deed  should  run  to  his  wife; 
he  saying  that  it  would  not  be  put  on  record  until  it  was 
nec*essary  to  do  so,  and  a  loan  made,  and  if  anything  hap- 
pened to  him  his  wife  could  deed  the  property  back  to  his 
mother.  According  to  the  notary  who  took  the  acknowledg- 
ments, defendant,  after  the  assurance  of  the  Captain  that  she 
would  be  protected  in  her  property  rights  by  the  above  ar- 
rangement, still  hesitated  about  signing  the  deed ;  and  th» 
matter  was  talked  over  again  between  her  and  the  son  in  pres- 
ence  of  the  plaintiff,  and  the  understanding  had  that  the  deed 
to  plaintiff  was  to  be  returned  to  defendant  or  destroyed  in 
the  event  the  money  was  not  borrowed.  Possibly,  as  in- 
sisted by  appellee,  he  may  be  mistaken  as  to  her  presence, 
but  the  conditions  on  which  the  deed  was  signed  were  as 
stated.  As  a  part  of  the  same  transaction,  plaintiff  signed 
a  similar  deed  to  George  W.  Barns,  that  he  might  be  able  to 
transfer  the  property  back  to  his  mother  in  event  of  his  wife's 
death.  The  plaintiff  insists  that  she  did  not  notice  the  deed 
to  her  until  found,  with  the  one  she  had  signed,  on  the  secre- 
tary, after  the  notary  had  left,  and  that  she  then  placed  both 
^*in  a  little  tin  box  in  which  we  kept  our  receipts."  It  re- 
mained there  until  the  following  July,  when  removed  by  her 
during  the  last  illness  of  her  husband,  and  without  his  knowl- 
edge, it  was  placed  on  record.  He  thereupon  delivered  the 
deed  from  plaintiff  to  him,  and  another  from  himself  to 
defendant,  to  the  latter,  who  also  reeordeil  them.  No  money 
was  borrowed, -nor  improvements  made,  and  the  son  died  Au- 
gust 2,1898.  From  the  facts  stated,  it  is  very  evident  that -the 
deed  to  plaintiff  was  left  with  the  son  with  the  undersand- 
ing  that  it  should  not  be  recorded,  and  should  be  returned  or 
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destroyed,  unless  used  in  borrowing  money.  True,  she  testi- 
fied the  tin  box  had  been  under  her  control  continually,  but 
in  it  were  other  papers  of  the  husband.  It  was  accessible 
to  both  alike,  and  apparently  no  more  in  her  keeping  than  the 
contents  of  the  home  are  ordinarily  in  that  of 
the  wife.  That  the  situation  had  not  shanged  since 
the  deeds  were  signed  appears  from  the  son^s  in- 
dignant protest  when  informed  that  plaintiff  had 
taken  and  recorded  it,  together  with  her  explanation  that  she 
had  done  so  on  the  ad,vice  of  another,  and  not  by  his  direc- 
tion. Until  then  it  had  not  passed  beyond  his  control.  If 
ever  delivered,  when  did  it  occur  ?  Certainly  not  when  signed, 
for  it  was  then  procured  by  the  son  to  carry  out  a  purpose  of 
his  ovm,  and  left  at  his  home  to  be  made  use  of  only  on  cer- 
tain conditions.  The  finding  of  it  on  the  secretary,  and 
transfer  to  the  tin  box,  or  the  surreptitious  taking  there- 
from, was  not  a  delivery,  for  such  was  not  the  intention  of 
the  parties  to  the  n^otiations.  It  was  never  delivered,  be- 
cause defendant  did  not  intend  it  should  be  unless  money 
were  borrowed;  and  her  son,  in  whose  keeping  it  was  left, 
never  intended  to  pass  it  beyond  his  possession. 

II.     But  appellant  insists  that  as  defendant  received 
the  deed  from  plaintiff  to  George  W.  Barns,  and  that  from 
him  to  the  mother,  and  placed  them  on  record,  she  is  es- 
topped from  denying  that  the  deed  to  plaintiff  was  de- 
2  livered.     The  owner  of  real  estate  loses  nothing  by 

purchasing  outstanding  titles,  and  he  may  utterly  re- 
pudiate the  one,  and  base  his  claim  to  the  land  solely  on  an- 
other. As  he  claims  adversely  to  all,  there  is  no  reason  why 
he  may  not  treat  the  vendor  or  another  in  the  chain  as  a 
stranger  to  the  title.  Greene  v.  Come,  127  K  Y.  386  (28 
^\  E.  Rep.  15,  13  L.  E.  A.  206,  24  Am.  St.  459)  ;  Cobh  v. 
Oldfield,  151  111.  Sup.  540  (38  X.  E.  Rep.  142)  ;  Owen  v. 
Itohhins,  19  111.  555.  See  cases  collected  in  11  Am.  &  Eng. 
Ene.  Law,  440.  There  is  no  reason  for  not  permitting  de- 
fendant to  fortify  her  title  by  acquiring  any  interest  her  son 
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may  have  had,  and  yet  insisting  in  this  suit  that  he  obtained 
none  because  the  title  never  passed  from  her.  No  one  has 
been  prejudiced  thereby,  and  she  is  not  estopped  from  saying 
the  deed  to  plaintiff  was  never  delivered.  The  points  raised 
by  appellee's  motion  to  dismiss  or  affirm  have  been  disposed 
of  by  recent  decisions  of  this  court. — Keversed. 


The  State  of  Iowa,  on  relation  of  the  Attorney  General,  v. 
The  Fidelity  Loan  &  Trust  Company,  Appellant. 

Acquiesence  in  Decree  Dissolving  a  Corporation:  destroys  ca- 
pacity TO  appeal  fbom  dissolution:  Appeal  from  part  of  de- 
cree. Where  the  court  has  decreed  the  dissolution  of  a  corpora- 
tion and  the  appointment  of  a  receiver,  and  the  corporation 
appeals  from  the  portion  of  the  decree  appointing  the  receiver, 
but  not  from  that  ordering  dissolution,  its  acquiescence  in  the 
decree  of  dissolution  terminates  its  existence  so  that  it  has  no 
capacity  to  prosecute  an  appeal  from  the  other  division  of  the 
decree,  and  such  appeal  will  be  dismissed. 

Appeal  from  Woodbury  District  Court. — Hon.  George  W. 
Wakefield^  Judge. 

Thursday^  April  11,  lOOlw 

Action  on  relation  of  the  attorney  general,  in  which 
it  is  prayed  a  receiver  be  appointed  to  take  charge  of  the 
property  of  the  defendant  company,  and  distribute  the  pro- 
ceeds thereof  to  its  creditors,  and  that  it  "be  dissolved  as  a 
corporation,  its  franchises  forfeited,  and  that  it  be  ousted 
therefrom."  The  defendant  resisted  the  appointment  of  a 
receiver  on  several  grounds.  After  hearing,  decree  was  en- 
tered as  prayed.  The  defendan/b  appeals. — Appeal  dis- 
missed. 

William  Milchrist  for  appellant 

Milton  Remley,  Attorney  General,  Charles  A.  ClarJc, 
and  Wright,  Call  &  Hubbard  for  appellee. 
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Ladd,  J. — The  defendant  resisted  the  appointment  of 
a  receiver  on  various  grounds,  but  not  its  dissolution  as  a  cor- 
poration, and  to  that  part  of  the  court's  decree  ordering  that 
'*tho  Fidelity  Loan  &  Trust  Company  be  and  is  hereby  dis- 
solved'^  no  exception  was  taken.     The  appeal  is  "from  the 
judgment  of  the  district  court  appointing  IF.  G.  Whitney  re- 
ceiver."  Indeed,  the  oflScers  authorizing  an  appearance  for 
defendant  indicated  their'  wish  that  resistance  in  the  action 
be  limited  to  that  part  of  the  petition  asking  for  the  appoint- 
ment of  a  receiver.    That  this  might  be  made  during  life  of 
the  corporation  is  not  questioned,  but  w^as  its  status  such 
after  the  decree  as  that  it  might  prosecute  an  appeal  ?    Un- 
doubtedly, a  corporation  may  continue  in  existence  for  the 
purpose  of  appealing  from  and  testing  an  order  dissolving 
it,  for  its  life  is  then  the  issue.    Until  the  final  adjudication, 
no  one  may  say  it  has  ceased  to  exist.     So  a  person  may  ap- 
peal from  an  order  adjudging  him  insane.     In  connection 
therewith  is  the  right  to  appeal  from  orders  such  as  the  ap- 
pointment of  a  receiver,  which  are  incidental  to  and  depend- 
ent on  the  dissolution.     See  Kehey  v.  Fermentation  Co.^  45 
Hun,  10.    But  here  there  was  no  such  appeal.    The  defend- 
ant, by  acquiescing  in  the  decree,  conceding  the  termination 
of  itself  as  a  legal  entity.    The  appeal  from  a  part  of  the  de- 
cree in  no  way  affected  the  portion  not  appealed  from.    Sec- 
tion 4113,  Code.     The  order  of  dissolution  was  as  complete 
and  final  as  it  will  be  in  a  thousand  years.     The  court  was 
empowered'  by  section  1640  of  the  Code  to  make  it,  and  all 
have  acquiesced  in  it  as  made.    From  the  time  of  that  entry 
the  corporation  has  been  dead,  all  its  agencies  ended,  its  em- 
ployes, including  attorneys,  discharged ;  and  it  put,  without 
exception  or  notice  of  appeal,  beyond  all  future  corporate 
activity.     The  effect  was  to  "put  an  end  to  its  existence  for 
all  purposes  whatsoever,  and  to  destroy  every  one  of  its  facul- 
ties, so  that  thereafter  it  can  neither  make  nor  take  contracts, 
nor  sue  nor  be  sued,  and  so  that  all  debts  to  or  from  it  be- 
came extinguished,  and  all  actions  by  and  against  it  abated.^ 
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5  Thompson,  Corjiorations,  section  6718.  To  the  same  effect, 
see  Bank  v.  Colby,  21  Wall.  G15  (22  L.  Ed.  687)  ;  People  v, 
Kn idee rbocher  Life  Ins.  Co.,  106,X.  Y.  623  (13  X.  E.  Rep. 
447)  ;  McCulIoiigh  v.  Norwood,  58  X.  Y.  566.  In  the  last 
case  it  was  said  that  thereby  "all  authority  to  appear  in  the 
case  had  been  withdrawn  from  the  attorneys  who  had  for- 
merly represented  the  dissolved  corporation.''  It  is  only  the 
corporations  whose  charters  expire  by  limitation  or  the  vol- 
untary act  of  the  stockholders  which  continue  for  the  purpose 
of  winding  up  their  affairs.  Section  1629,  Code;  State  v. 
Fogerty,  105  Iowa,  36.  This  is  to  allow  the  adjustment  of 
their  affairs  without  resort  to  the  courts.  But  this  statute 
has  no  application  to  dissolution  by  virtue  of  the  provisions 
of  sections  1640  and  4313  of  the  Code;  for  under  these  there 
is  ample  provision  through  the  appointment  of  receiver  or 
trustees  for  the  protection  of  both  Creditors  and  stockholders. 
To  a  corporation  dissolution  is  as  final  as  death  to  a  person. 
It  thereafter  can  have  no  interest  in  the  property  once  by  it 
controlled,  or  its  disposition.  That  is  the  subject  of  adminis- 
tration. Without  officers  or  agents,  it  is  incapable  of  being 
represented  by  any  one  in  court;  and  without  legal  exist- 
ence it  can  undertake  no  obligation  such  as  a  supersedeas 
bond.  Counsel  urge  that  he  ought  not  to  be  compelled  to  in- 
sist on  error  in  one  portion  of  the  decree,  with  which  he  is 
content,  in  order  to  abtain  a  hearing  on  the  other.  The 
trouble  is  that  the  moment  death  of  the  corporation  is  con- 
ceded all  its  interest  in  the  future  ends.  Without  the  hope 
of  a  hereafter,  the  disposition  of  property  or  litigation  can 
give  it  no  concern.  As  defendant  had  not  the  capacity  to 
prosecute  the  appeal,  the  motion  to  dismiss  is  sustained. — 
Dismissed. 
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120^  6171         A.  A.  Palmeb^  Appellant',  v.  The  Cedab  Rapids  &  Makiox 
\^  4^1  Railway  Company. 

.Impeachment:  fobmeb  goztyiction:  Felony  and  infamous  crime. 
Under  CJode,  section  4602,  providing  that  facts  which  have 
heretofore  caused  the  exclusion  of  testimony  may  still  be  shown 
2  to  lessen  its  credibility,  it  was  error  to  introduce  the  record  of 
a  federal  court  showing  a  conviction  in  another  Jurisdiction 
for  carrying  on  the  business  of  a  liquor  dealer  without  paying 
the  special  tax;  for,  though  such  offense  might  be  punished 
by  imprisonment  in  the  penitentiary,  it  was  not  of  an  infamous 
nature,  and  is  not  a  felony  under  the  laws  of  the  United  States 
and  within  the  rule  disqualifying  witnesses. 

Same.    Code,  section  4613,  declaring  that  a  witness  may  be  inter- 
rogated as  to  his  previous  conviction  for  a  felony,  but  that  no 

2  further  proof  is  competent,  except  the  record,  was  intended 
to  limit  evidence  of  previous  convictions,  as  effecting  the  credl- 

3  bility  of  witnesses  to  cases  of  felony,  and  does  not  permit  the 
introduction  of  a  record  of  conviction  in  another  jurisdiction 
for  an  offense  less  than  a  felony,  to  affect  a  witness'  credibility. 
It  is  intimated,  without  being  decided,  that  conviction  for  fel- 
ony, in  another  jurisdiction,  is  admissible  to  affect  credibility. 

'Collision  With  Bicycle:  time  to  dismount:  Evidence  In  an  ac- 
tion for  injuries  received  by  a  bicycle  rider  in  a  collision  with 
defendant's  street  car,  it  was  error  to  allow  defendant's  wit- 
1  nesses  to  state  how  long  it  would  take  to  dismount  on  meeting 
an  approaching  team,  as  the  inquiry  would  have  been  confined 
to  what  It  would  be  reasonably  practicable  for  the  ordinary 
rider  to  do  under  the  circumstances. 

Appeal  from  Linth  District  Court, — Hon.  William  N". 
Tbeichleb,  Judge. 

Thursday,  April  11,  1901. 

This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  received  by  plaintiff  bv 
reason  of  a  collision  between  the  plaintiff  while  riding  a  bi- 
•  cycle  on  the  streets  of  Cedar  Kapids  and  a  street  car  operated 
.by  the  employes  of  the  defendant,  due  to  the  negligence  of 
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defendant's  employes,  without  fault  on  the  part  of  plaintiff. 
The  amount  sued  for  was  $15,000.  Defendant  denied  the 
negligence  and  the  injury,  and  allied  the  contributory  neg- 
ligence of  plaintiff.  There  was  a  verdict  for  plaintiff  for 
$100,  and  from  the  judgment  on  this  verdict  plaintiff  ap- 
peals.— Reversed, 

Richel  &  Crocker  for  appellant 

Chas,  A.  Clark  &  Son  and  W.  E.  Steele  for  appellee. 

McClain,  J. — Errors  are  assigned  on  the  admission 
of  testimony  of  witnesses  for  defendant  as  to  -how  long  it 
would  take  such  witnesses  to  dismount  from  their  bicycles 
on  meeting  an  approaching  team,  and  this  assignment  seems 
to  be  well  taken.  Certainly  the  evidence  ought  to 
1  have,  been  confined  to  what  it  would  be  reasonably 

practicable  for  an  ordinary  rider  to  do  under  such  cir- 
cumstances, and  it  was  error  to  allow  a  witness  to  testify 
how  long  it  would  take  him  to  get  off  his  bicycle  in  case  of 
danger. 

Plaintiff  was  examined  as  a  witness  on  his  own  behalf, 
and  defendant  offered  in  evidence  the  record  of  plaintiff's 
conviction  in  the  United  States  district  court  for  the  North- 
ern district  of  Iowa  for  the  offense  of  carrying  on  the  busi- 
ness of  a  liquor  dealer  without  first  having  paid  the  special 
tax  therefore  required  by  the  revenue  laws  of  the  United 
States.  The  evidence  was  objected  to  on  the  ground  that  it 
did  not  appear  from  the  record  offered  that  the  offense 
charged  is  a  felony,  as  defined  by  the  laws  of  the  state  of 
Iowa,  nor  that  it  is  a  felony  under  the  laws  of  the  United 
States,  nor  that  it  was  punishable  by  imprisonment  in  the 
penitentiary,  and  also  in  general  that  it  was  incompetent, 
irrelevant,  and  immaterial.  These,  objections  were  over- 
ruled, and  the  record  was  admitted,  and,  if  in  this  ruling 
there  was  error,  then,  unquestionably,  prejudice  is  presumed 
to  have  resulted,  and  the  judgment  should  be  reversed.     In 
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arguing  these  assignments,  appellant's  counsel  contend  that 
the  crime  of  which  appellant  was  convicted  in  the  federal 
court  was  not  an  infamous  one,  in  such  sense  as  to  affect  his 
credibility  as  a  witness,  and,  further,  that  the  conviction  of 
a  crime  in  another  jurisdiction  cannot  be  proven  for  the  ])ur- 
pose  of  affecting  the  credibility  of  a  witness  in  the  courts  (if 
this  state.  The  sections  of  our  Code  bearing  upon  the  ques- 
tion thus  presented  are  the  following: 

^^Sec.  4G02.  Facts  which  have  heretofore  caused  the 
exclusion  of  testimony  may  still  be  shown  for  the  purpose  of 
lessening  its  credibility/' 

^*Sec.  4013.  A  witness  may  be  interrogated  as  to  his 
previous  conviction  for  a  felony;  but  no  further  proof  is 
competent  except  the  record  thereof." 

These  sections,  which  appeared  substantially  in  their 
present  form  in  the  Code  of  1851,  and  have  been  retained 
ever  since,  have  not  been  interpreted  by  this  court  with  refer- 
ence to  the  questions  hero  presented,  and  require  some  consid- 
eration. The  first  of  these  follows  the  general  section  intro- 
duced into  the  Code  of  1851,  and  ever  since  in  force,  declar- 
ing that  every  human  being  of  sufficient  capacity  to  luxler- 
stand  the  obligations  of  an  oath  is  a  competent  witness.  That 
provision  removed  the  common-law  disability  of  a  witness? 
on  account  of  infamy,  and  the  object  of  the  provision  found 
in  section  4(502  was  undoubtedly  to  make  the  evidence  of 
such  a  conviction  as  would  have  rendered  the  witness  incom- 
petent at  common  law,  admissible  to  affect  the  credibility 
of  his  testimony.  Section  4613  was  enacted  for  a  somewhat 
different  purpose,  as  will  appear  from  the  connection  in 
which  it  has  been  found  ever  since  it  was  first  adopted.  It 
follows  provisions  declaring  that  the  witness  is  not  to  be  ex- 
cused from  answering  questions  on  the  ground  that  he  would 
thereby  be  subjected  to  a  civil  liability,  but  that  when  the 
matter  sought  to  be  elicited  would  tend  to  render  him  crim- 
inally liable,  etc.,  he  is  not  compelled  to  answer.  Under  tho 
common  law,  without  regard  to  statutory  provision,  it  has 
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generally  been  held  that  the  credibility  of  a  witness  may  be 
impeached  by  showing  his  bad  moral  character,  and  that  he 
may  be  asked  on  cross-examination  as  to  the  facts  tending 
to  show  his  bad  character,  but  that,  so  far  as  his  answers  re- 
late to  matters  collateral  to  the  issue,  they  cannoot  be  con- 
tradicted by  other  evidence;  and,  further,  that  he  cannot  be 
cross-examined   by  asking  about  a  previous  conviction   of 
a  crime,  because  the  record  of  his  conviction  would  be  the 
best  evidence  of  that  fact.     1  Greenleaf,  Evidence,  section 
457 ;  8  Jones,  Evidence,  section  834.     On  the  question  as  to 
how  far  the  witness  may  be  interrogated  with  regard  to  crim- 
inal conduct,  the  authorities  have  been  by  no  means  clear 
or  uniform,  and  it  was  evidently  the  purpose  in  enacting  the 
provision  now  found  in  Code,  section  4613,  that  a  witness 
may  be  interrelated  as  to  a  previous  conviction  of  a  felony, 
but  that  no  other  proof  of  such  conviction  is  competent,  ex- 
cept the  record  thereof,  to  put  into  definite  form  the  law  on 
this  subject.     In  this  case  the  witness  (plaintiff)  seems  to 
have  been  interrogated  on  cross-examination  as  to  proceed- 
ings against  him  in  the  federal  court,  but  the  conviction 
shown  by  the  record  which  was  introduced  was  not  a  convic- 
tion for  an  offense  which  would  be  a  felony  under  the  laws 
of  Iowa,  nor  under  the  laws  of  the  United  States,  and  there- 
fore the  record  was  not  admissible,  under  Code,  section  4613. 
We  have  to  inquire,  therefore,  whether  under  Code,  sec- 
tion 4602,  this  record  was  admissible  as  affirmative  evidence 
on  the  part  of  defendant  for  the  purpose  of  impeaching  the 
eredibility  of  plaintiff  as  a  witness,  and  the  question  at  once 
xirises  whether  at  common  law  the  record  of  such  conviction 
could  have  been  introduced  to  show  him  incompetent  to  tes- 
tify; for  that  section  authorizes  proof  of  "facts  which  have 
heretofore  caused  the  exclusion  of  testimony" — that  is,  facts 
which  under  the  common  law,  as  it  was  in  force  in  this  state 
prior  to  the  incorporation  of  this  provision  into  the  (^ode  of 
1851,  would  have  rendered  him  incompetent.     By  the  com- 
mon law,  a  witness  who  has  been  convicted  of  an  infamous 
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crime  is  not  allowed  to  testify;  the  reason  assigned  being^ 
that  such  a  person  is  insensible  to  the  obligations  of  an  oath, 
"morally  too  corrupt  to  be  trusted  to  testify,  so  reckless  of 
the  distinctions  between  truth  and  falsehood  and  insensible 
to  the  restraining  force  of  an  oath  as  to  render  it  extremely 
improbable  that  he  wijl  tell  the  truth  at  all."  1  Greenleaf, 
Evidence,  section  372 ;  3  Jones,  Evidence,  section  734.  But 
it  is  not  the  conviction  of  any  crime  which  has  this  effect, 
and  there  has  been  great  difficulty  among  judges  and  text 
writers  in  stating  any  satisfactory  rule  for  determining 
definitely  what  are  the  crimes  conviction  of  which  disquali- 
fies a  witness  from  testifying.  Without  controversy,  convic- 
tion for  treason  or  felony  will  disqualify,  but  as  to  other 
crimes  it  has  been  said  that  they  must  be  in  their  nature  in- 
famous ;  and  this  has  been  interpreted  to  include  only  those 
crimes  involving  the  element  of  falsifying,  such  as  perjury 
or  forgery,  or  other  crimes  which  tend  to  the  perversion  of 
justice  in  the  courts.  1  Greenleaf,  Evidence,  section  373 ; 
3  Jones,  Evidence,  section  734;  BickeVs  Exrs  v.  Fasig's 
Adm'r,  33  Pa.  463 ;  Liitle  v,  Gibson,  39  X.  H.  505 ;  Schuyl- 
kill  Co.  V,  Copley,  67  Pa.  386. 

In  none  of  tfie  case^  which  we  have  been  able  to  find 
has  it  been  held  that  conviction  of  an  offense  not  a  felony, 
and  involving  no  greater  infamy  than  that  shown  by  the 
breach  of  the  revenue  laws  or  police  regulations,  will  render 

the  witness  incompetent  to  give  testmony.  There  is 
3  no  pretense  that  the  offense  of  which  the  appellant 

was  convicted  in  the  federal  courts  was  a  felony  under 
the  laws  of  the  United  States.  The  fact  that  a  crime  is  pun- 
ishable, under  the  laws  of  the  United  States,  by  imprison- 
ment in  the  penitentiary,  does  not  make  it  a  felony.  Bannon 
V.  U.  S.,  156  U.  S.  464  (15  Sup.  Ct.  Rep.  467,  39  L.  Ed. 
494).  But  it  is  contended  that  for  the  offense  of  which  ap- 
pellant is  convicted  he  might  have  been  punished  under  the 
laws  of  the  United  States  by  imprisonment  in  the  peniten- 
tiary   (Eevised   Statutes  U.    S.,  sections   5539-5544),  and 
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therefore  that  the  ofFense  was  an  infamous  one.  To  support 
this  contention,  reference  is  made  to  Ex  parte  Wilson,  114 
U.  S.  417  (5  Sup.  Ct.  Eep.  935,  29  L.  Ed.  89),  and  Mackin 
V.  U.  8.,  117  U.  S.  348  (6  Sup.  Ct.  Rep.  777,  29  L.  Ed. 
909).  These  eases  hold  that  under  the  provisions  of  the  fifth 
amendment  of  the  constitution  of  the  United  States,  requir- 
ing that  prosecution  for  capital  and  otherwise  infamous 
crimes  shall  be  only  by  indictment,  all  crimes  are  infamous 
which  may  be  punished  by  imprisonment  in  the  penitentiary, 
thus  making  the  infamy  of  the  crime  dependent  upon  the 
nature  of  the  punishment  which  may  be  impose<l;  but  this 
conclusion  is  reached  by  making  a  distinction  between  crimes 
which  are  infamous  by  reason  of  the  nature  ©f  the  act  done- 
and  those  which  are  infamous  by  reason  of  the  punishment 
which  may  be  inflicted  therefor,  and  holding  that  it  is  infamy 
in  the  punishment  and  not  infamy  in  the  crime  itself  which 
is  referred  to  in  the  fifth  amendment.  In  the  Machin  Case, 
IMr.  Justice  Gray,  reiterating  the  reasoning  of  the  court  in 
the  Wilson  Case,  says:  "The  fifth  amendment  has  in  view 
the  rule  of  the  common  law  governing  the  mode  of  prosecut- 
ing those  accused  of  crime,  by  w^hich  an  information  by  the 
attorney  general,  without  the  intervention  of  a  grand  jury, 
was  not  allowed  for  a  ca])ital  crime,  nor  for  any  felony, 
rather  than  the  rule  of  evidence  by  which  those  convicted  of 
crimes  of  a  certain  character  were  disqualified  to  testify  as 
witnesses.  In  other  words,  of  the  two  kinds  of  infamy  known 
to  the  law  of  England  before  the  Declaration  of  Indepen- 
dence, the  constitutional  amendment  looked  to  the  one 
founded  on  the  opinions  of  the  people  respecting  the  mode  of 
punishment,  rather  than  to  that  founded  on  the  construction 
of  the  law  respecting  the  future  credibility  of  the  delin- 
quent." It  is  well  settled  that  in  determining  whether  the 
crime  of  which  the  witness  has  been  convicted  is  an  infamous 
crime,  which  will  disqualify  him  from  testifying,  the  nature 
of  the  crime,  and  not  the  punishment  which  may  be  inflicted 
therefor,  is  the  test.     Pendock  v,  Mackinder,  Willes,  665; 
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Eden,  Penal  Laws,  chapter  7,  section  6 ;  Gilbert,  Evidence, 
148 ;  1  Phillips,  Evidence,  23,  note  13 ;  Bull,  X.  P.  291  ;  Peo- 
ple V.  Whipple,  9  Cow.  707  ;SchuylkiU  Co.  v,  Copley,  67  Pa. 
386 ;  Bartholomew  v.  People,  104  111.  601 ;  State  v.  Sauer, 
42  Minn.  258  (44  K  W.  Rep.  115)  ;  Holloway  v.  Com.,  74 

Ky.  344,  352.  By  the  weight  of  authority,  a  convis- 
4  tion  in  another  jurisdiction  cannot  be  shown  for  the 

purpose  of  disqualifying  a  witness.  1  Greenleaf ,  Evi- 
dence, section  376 ;  3  Jones,  Evidence,  735 ;  Sim^.  v.  Sim^, 
75  K  Y.  466;  Trust  Co.  v.  Gleason,  77  N.  Y.  400;  Com.  v. 
Green,  17  Mass.  515;  Langdon  v.  Evans,  3  Mackey,  1;  Lo- 
gan V.  U.  8.,  144  U.  S.  263,  303  (12  Sup.  Ct.  Rep.  617,  36 
L.  Ed.  429).  ^But  there  are  authorities  to  the  contrary. 
Chase  v.  Blodgeit,  10  N.  H.  22 ;  State  v.  Candler,  10  N.  C. 
393 ;  State  v.  Foley,  15  Xev.  64. 

There  is  some  suggestion  that  conviction  in  another  ju- 
risdiction should  be  admitted  as  affecting  the  credibility, 
although  not  operative  as  a  disqualification.  Com.  v.  Knapp, 
'9  Pick.  496,  511.  But  that  ground  is  covered  in  this  state 
by  Code,  section  4613,  which  evidently  was  intended  to  limit 
previous  convictions  in  general,  as  affecting  credibility,  to 
cases  of  felony.  Hanners  v.  McClelland,  74  Iowa,  31 8j  322 ; 
Kitteringham  v.  Dance,  58  Iowa,  632,  634;  and  see  Utely 
V.  Merrick,  11  Mete.  (Mass.)  302.  Perhaps,  under  Code, 
section  4613,  the  conviction  for  a  felony  in  another  jurisdic- 
tion may  be  shown  to  affect  the  credibility  of  the  witness, 
but  the  record  here  introduced  was  not  of  conviction  for 
a  felony  as  already  pointed  out,  and  therefore  was  not  ad- 
missible under  this  section.  The  admission  of  the  record  of 
plaintiff's  conviction  in  the  federal  court  was  therefore  error 
prejudicial  to  the  plaintiff. — Reversed. 
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S.  W.  Tucker  v.  Charles  Carlson  et  al..  Appellants. 

Tax  Deed:  descbiption  construed.  A  description  in  a  tax  deed, 
"the  northwest  twenty-eight  acres  of  the  southwest  %  of  the 
northeast  %/'  etc.,  is  not  sufficient  to  describe  a  tract  compris- 
3  ing  all  such  40  acres  excepting  a  square  acre  off  the  northeast 
comer  and  an  irregular  tract  of  11  acres  off  the  southeast 
corner. 

Appeal:     striking  additional  abstract.     The  supreme  court  will 

1  not  strike  an  abstract  on  the  ground  that  it  is  not  filed  on  time 
under  the  rules,  in  the  absence  of  a  showing  of  prejudice. 

Notice  on  Co-defendant:    when  not  required.    Where  plaintiff  dis- 
missed his  action  as  against  one  defendant,  and  the  controversy 

2  on  appeal  can  be  determined  without  affecting  the  rights  of 
such  defendant,  plaintiff  cannot  complain  of  the  other  defend- 
ant's omission  to  serve  such  defendant  with  notice  of  appeal. 

Appeal  from  Lee  District  Court. — Hon.  Henry  Bank^  Jr., 

Judge. 

Thursday,  April  11,  1901. 

Action  to  quiet  title.  From  a  decree  in  plaintiff's  fa- 
vor, defendants  appeal. — Reversed. 

Nannie  M.  Smith  and  J.  F.  Smith  for  appellant. 

John  E.  Craig  and  A.  L.  Parsons  for  appellee. 

Waterman,  J. — Two  motions  are  submitted  with  the 
case.  One  seeks  to  strike  the  additional  abstract  of  appellee 
because  not  filed  within  the  time  prescribed  by  the  rules. 
Appellee  claims  the  delay  was  caused  by  the  fact  that  appel- 
lant took  from  the  clerk's  office  the  transcript  of  evidence, 
and  kept  it,  despite  appellee's  frequent  requests  thero- 
1  for.     This  is  denied'  by  appellant.    We  shall  not  at- 

tempt to  settle  this  controversy,  but  shall  overrule  the 
motion,  because  we  do  not  strike  an  abstract  on  the  ground 
Vol  113  la— 29 
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that  it  is  not  filed  in  time  under  the  rules  unless  there  ia 
some  showing  of  prejudice,  and  no  such  showing  is  made  in 
this  ease^  City  of  Fort  Madison  v,  Moore,  109  Iowa,  4TG, 
and  cases  cited  therein. 

The  other  motion  filed  by  appellee  asks  to  have  the  ap- 
peal dismissed  on  two  grounde:  (1)  Because  all  the  evidence 
has  not  been  certified  to  this  court;  and  (2)  because  notice 
of  appeal  was  not  served  on  one  Gambrel,  who  was  joined 
as  defendant  with  appellant.  As  to  the  first  ground,  it  is 
sufficient  to  say  that  the  denial  made  by  the  appellee  of  the 
record  is  not  in  such  form  as  to  require  its  certification.  An 
amended  abstract  is  filed  by  him,  apparently  covering  all 
the  defects  of  which  he  complains.     The  omission  to 

2  serve  notice  of  appeal  on  Gambrel  is  of  no  conse- 
quence, for  the  action  was  dismissed  by  plaintiff  as 

against  him,  and  the  controversy  here  presented  can  be  deter- 
mined without  in  any  manner  affecting  his  rights.  This 
brings  us  to  the  merits  of  the  case.  Plaintiff  claimed  title 
to  the  southeast  \  of  northeast  ^  of  section  21,  to^vnship 
65  north,  of  range  5  west,  in  Lee  county,  except  1  acre  in 
northeast  corner  thereof  and  6  acres  in  southeast  corner; 
and  he  claimed  also  9  J  acres  in  another  40-acre  tract,  of 
which  no  more  particular  description  need  be  given.  This 
action  was  brought  in  1895,  at  which  time  plaintiff  hold  sep- 
arate tax  deeds  to  these  two  tracts.  As  l>oth  of  these  deeds 
were  held  void  by  the  trial  court  for  indefiniteness  of  de- 
scription, and  plaintiff  has  taken  no  appeal,  we  need  give 
them  no  further  consideration.  The  cause  stood  in  the  trial 
court  until  the  year  1898,  when  plaintiff,  by  amendment, 
set  up  a  claim  to  the  northwest  28  acres  of  the  southeast  \ 
northeast  \,  21-65-5  west.  A  number  of  objections  are  urged 
to  this  so-called  "amendment,"  but  we  need  not  rule 

3  upon  them.     On  the  trial,  plaintiff  introduced  under 
this  amendment  another  tax  deed,  in  which  the  de- 
scription of  the  land  he  claimed  was  as  follows :    "The  north- 
west 28  acres  of  southeast  quarter  of  northeast  quarter  of 
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section  21  of  township  sixty-five  north  of  range  five  west," 
in  Lee  county,  Iowa.  This  deed  was  held  valid  by  the  trial 
court,  and  upon  it  is  founded  the  decree  in  plaintiff's  favor. 
We  have  only  to  consider  the  sufficiency  of  the  description. 
According  to  a  plat  presented  by  appellee,  this  description 
covers  a  tract  of  the  following  form: 

S.  E.  N.  E.  ai. 


|.A 

tt  Acres 

S  Acres 

6  Acres 

Clearly,  this  is  not  the  northwest  28  acres  of  this  40. 
Xor  do  we  think  under  such  a  description  any  person  could 
accurately  plat  the  land  which  the  deed  purports  to  convey. 
It  is  impossible  to  know  from  the  deed  whether  the  southeast 
l)oundary  line  is  intended  to  be  straight  or  otherwise.  Ko- 
where  is  the  form  of  the  tract  described  given.  In  Roherls  v. 
Deeds,  57  Iowa,  320,  the  description  in  a  tax  deed  was  the 
"northwest  part  of  northeast  J,  northeast  i,  section  31, 
township  74,  range  8  west,  containing  three  acres."  The 
court  held  it  insufficient;  saying:  "The  description  does  not 
indicate  the  figure  of  the  land."  We  do  not  see  why  this  de 
cision  is  not  controlling  on  the  question  before  us.  The  case 
is  very  different  from  one  where  the  description  is  the  north 
or  south  28  acres,  for  instance,  of  a  certain  40,  because  there 
the  tract  would  be  cut  off  or  defined  by  tlie  line  parallel  with 
the  north  and  south  boundaries  of  the  subdivision  in  which 
the  tract  to  be  identified  is  located.  Our  conclusion  is  that 
the  trial  court  was  in  error  in  holding  the  tax  deed  in  ques- 
tion to  be  valid. — Reversed. 
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Georoe  F.  Smith,  Appellee,  v.  E.  H.  Rockwell,  Appel- 
"3    462  lant. 

138     494 

Selection  of  County  Newspaper:  bona  riDE  subscribers.  Reduction 
of  Subscription  Price,  Code,  section  441,  provides  that  the 
board  of  supervisors  of  each  county  shall  in  January  select 
two  newspapers,  published  within  the  county,  having  the 
largest  number  of  bona  fide  yearly  subscribers  living  within 
the  county,  in  which  all  of  the  proceedings  of  the  board  shall 
be  published.  Held,  that  the  fact  that  defendant  reduced  the 
yearly  subscription  price  from  one  dollar  to  twenty-five  cents 
to  increase  his  subscription  for  the  purpose  of  securing  the 
county  printing  did  not  prevent  the  subscribers  so  obtained 
from  being  bona  fide,  in  the  absence  of  evidence  that  they 
colluded  with  the  defendant  to  enable  him  to  secure  the  con- 
tract. 

Appeal  from  Van  Bur  en  Distinct  Court. — Hon.  M.  A.  Rob- 
erts, Judge. 

Thursday,  April  11,  1901. 

Appeal  from  an  order  selecting  a  paper  published  bv 
plaintiff  as  an  official  paper  in  which  to  publish  the  pro- 
ceedings of  the  board  of  supervisors  and  other  matters, 
under  section  441   of  the  Code. — Reversed. 

Irish  &  Calhoun  for  appellant. 
Wherry  &  Walker  for  appellee. 

Deemer,  J. — Plaintiff  filed  with  the  board  a  certified 
statement  showing  that  he  had  975  hona  fide  yearly  subscrib- 
ers for  his  paper,  and  defendant  a  like  statement,  showing 
that  he  had  1,192  for  his.  Each  party  filed  objections  to 
the  statement  filed  by  the  other,  and  the  case  thus  made  was 
tried  by  the  district  court  on  an  agreed  statement  of  facts.  It 
is  ])ractically  conceded  that  plaintiff  had  but  944  subscrib- 
ers for  his  paper,  and  the  sole  question  in  the  case  relates 
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to  defendant's  list  From  the  agreed  statement  of  facts,  it 
appears  that  "defendant's  entire  list  was  taken  and  ob- 
tained under  a  reduced  subscription  rate  of  25  cents  per  an- 
num; that  the  former  subscription  price  of  defendant's  pa- 
per was  $1  per  year,  but  that  the  same  was  temporarily  re- 
duced to  25  cents,  for  the  sole  purpose  of  increasing  the  list 
of  subscribers  so  as  to  enable  the  diefendant  to  compete  for 
the  county  printing ;  that  when  said  reduction  was  made  and 
when  said  list  was  filed  it  was  intended  by  defendant  as  a 
temporary  reduction  to  last  to  January  1,  1899,  only,  and 
.that  it  was  not  intended  to  give  the  reduced  rate  after  that 
date,  but  that  since  the  filing  of  the  defendant's  statement 
with  the  county  auditor  of  January4,  1899,  and  prior  to  the 
hearing  before  the  board  of  supervisors  on  January  24, 1899, 
the  subscription  price  to  defendant's  paper  has  been  per- 
manently reduced  to  25  cents  per  year;  that  the  defendant, 
for  the  purpose  of  increasing  his  subscription  list  during 
the  months  of  November  and  December,  1898,  published 
and  sent  out  in  the  regular  issues  of  his  paper  a  special  offer, 
and  also  sent  out  over  the  county,  and  to  his  various  agents, 
numerous  circulars  and  advertisements,  of  a  special  rate 
of  subscription  to  his  paper  at  twenty-five  cents  per  year, 
and  in  cases  even  lower  than  that,  to  all  those  that  should 
subscribe  prior  to  January  1, 1899 ;  that  agents  of  the  Farm- 
ingion  Herald  at  different  places  in  the  county  would  send 
in  large  lists  of  names  of  subscribers  to  said  paper  at  the 
twenty-five  cent  rate,  and  sometimes  at  a  lower  rate,  would 
pay  for  the  entire  list  themselves,  and  then  take  their  own 
chances  of  afterwards  collecting  the  subscription  from  said 
persons  so  named  and  returned;  that  some  of  said  parties 
have  since  paid  for  said  subscription  and  some  have  not; 
that  by  the  means  above  stated  the  defendant  very  greatly 
increased  his  list  of  subscribers;  that,  of  the  total  list  filed 
by  the  defendant,  243  of  the  persons  therein  named  either 
did  not  reside  in  Van  Buren  county,  or  had  never  subscribed 
for  nor  paid  for  said  paper."     Deducting  these  243  from  do- 
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fendant's  list,  the  number  remaining  is  still  larger  than  ap- 
pears on  plaintiff's.  But  plaintiff  insists  that  as  defendant 
obtained  his  subscribers  at  a  reduced  price,  and  sent  out  cir- 
culars soliciting  subscribers  at  a  reduced  rate,  for  the  pur- 
pose of  securing  the  county  printing,  the  subscribers  so 
secured  are  not  bona  fide,  and  that  the  court  correctly 
awarded  the  printing  to  him  (plaintiff).' 

No  question  is  made  but  that  all  these  persons  were 
yearly  subscribers,  and  no  claim  is  made  that  they  in  any 
manner  colluded  with  defendant  to  enable  him  to  secure  the 
printing.  Indeed,  so  far  as  appears,  they  took  advantage  of 
the  rate  for  the  purpose  of  securing  the  paper.  They  were 
bona  fide  yearly  subscribers  for  the  defendant's  paper,  unless 
it  be  for  the  fact  that  ho  reduced  the  price  thereof  with  in- 
tent to  increase  his  list  so  as  to  have  his  paper  declared  the 
official  paper  of  the  county.  We  do  not  think  defendant's 
intent  to  secure  the  larger  list  by  reducing  the  price  of  his 
paper  in  any  manner  affected  the  validity  or  good  faith  of 
the  subscriptions.  The  statutes  do  not  attempt  to  fix  the  sub- 
scription price  or  the  size  of  the  paper.  That  there  must  be 
some  price  greater  than  a  mere  nominal  one,  and  a  newspaper 
that  does  not  wholly  belie  the  name,  is  conceded;  but  there 
is  nothing  in  the  record  to  show  the  size  or  quality  of  defend- 
r*nt's  paper,  or  that  the  price  charged  therefor  was  grossly 
disproportionate  to  its  value.  For  aught  we  know,  25  cents 
per  year  may  be  all  that  it  was  worth.  But,  however  this 
may  be,  the  statute  has  not  attempted  to  regulate  the  price 
or  size  of  the  sheet,  it  merely  says  that  the  subscribers  shall 
be  bo7m  fide  yearly  subscribers.  After  eliminating  the  nmn- 
ber  of  names  mentioned,  we  find  that  the  remainder  are  bona 
fide  yearly  subscribers.  Our  conclusion,  on  the  facts  dis- 
closed, is  that  defendant  has  the  larger  list,  and  should  have 
been  awarded  the  printing. — Keveksed. 
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W.  M.  Croft  v.  Colfax  Electric  Light  &  Power  Com- 
pany, Appellant,  and  Citizens'  State  Bank  of  Col- 
fax, Iowa,  Appellee,  Defendants,  W.  M.  Eowles  and 
W.  K.  Cain  et  al.,  Intervenors  and  Appellants. 

Levy  on  Corporate  Stock:  notice  op  levy.  Notice  of  Bale  Under 
Code,  sections  3894,3974,  providing  tliat  corporate  stock  may 
be  levied  on  under  execution  by  notifying  the  president,  etc.. 
that  the  stock  has  been  levied  upon,  a  notice  of  such  officer 

4  is  a  part  of  the  levy,  and  sufficient,  though  it  is  in  the  past 
tense,  and  being  served  on  all  interested,  also  answers  as  the 
statutory  notice  of  sale. 

Same:  When  informal  levy  sufficient.  Code,  sections  3894,  3974, 
requiring  corporate  stock  to  be  levied  on  under  execution  by 

5  notifying  an  officer  of  the  corporation,  etc.,  does  not  apply  to 
special  execution  in  foreclosure  of  a  pledge  of  stock  in  the  pos- 
session  of  the  judgment   creditor,   but  the   sale   passes   title 

6  as  against  a  judgment  debtor,  who  does  not  question  the  pro- 
ceedings until  after  sale,  though  no  formal  levy  was  actually 
made. 

Mandamus:     whex  properly  transferred  to  equity.   Where,  after 
a  mandamus  suit  is  fully  made  up,  it  presents  equitable  issues 
3    on  the  part  of  all  contestants,  it  is  properly  transferred  to  the 
equity  docket 

Tra.nsfer:     When  harmless  error.    Transferring  a  mandamus  suit 
3    to  the  equity  docket  is  without  prejudice,  if  there  is  no  dis- 
puted question  of  fact  for  the  jury  to  pass  on. 

Estoppel  to  object  to  transfer.    Where,  in  a  mandamus  to  compel  a 

1  corporation  to  transfer  certificates  of  stock  purchased  at  exe- 
cution sale  against  the  owner,  he  intervenes  and  injects  equit- 

2  able  matter  by  praying  the  delivery  of  the  certificates  to  him, 
for  that  the  debt  for  which  the  execution  was  issued  had  been 

3  paid,  he  cannot  complain  that  the  case  is  transferred  to  the 
equity  docket. 

Appeal  from  Jasper  District  Court. — Hon.  D.  Kyan,  Judge. 
Friday,  April  12,  1901. 

This  action  was  originally  for  a  mandamus.     Plaintiff 
claims  to  have  purchased  certain  shares  of  stock  in  the  Coi- 
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fax  Electric  Light  &  Power  Company,  previously  held  in 
pledge  by  the  Citizens'  State  Bank  of  Colfax,  at  an  execu- 
tion sale  had  under  a  judgment  in  favor  of  said  bank  and 
against  W.  P.  Cain  and  W.  M.  Rowles.  The  by-laws 
1  of  the  electric  light  and  power  company  provide  that 

"shares  of  stock  must  be  transferred  upon  the  books 
of  the  corporation  by  surrendering  the  certificates  to  the 
proper  oflScers  for  cancellation,  whereupon  new  certificates 
shall  be  issued  to  the  person  or  party  becoming  a  new  stock- 
holder/'    It  was  averred  that  the  officers  of  said  company 
refused  to  accept  the  surrender  of  the  certificates  held  by 
plaintiff,  or  to  issue  him  new  certificates.     A  writ  of  man- 
damus was  therefore  prayed,  to  compel  a  transfer  of  said 
shares.       The  action  was  at  first  only  against  the  Electric 
Light  and  Power  company,  but  thereafter,  at  the  instance 
of    plaintiff,    the    Citizens'    State    Bank    was    brought    in 
as    a    defendant.       The    Electric    Light    and    Power  com- 
pany   answered,  alleging,  in    substance,  that  it    was  will- 
ing  to   make    transfer    of    the    shares  as    soon  as  it  knew 
who  legally  owned  the  same;  that  it  had    received    notice 
from    W.  K.  Cain,     representing     the     heirs     of    W.  P. 
Cain,     deceased,     and  from     W.    M.    Rowles,      claiming 
to  be  the  owners  thereof — ^the  Cain  estate,  of  certificates  num- 
bered 13,  14,  15,  16,  17,  of  10  shares  each,  and  No.  IR,  of 
5  shares ;  and  Eowles,  of  certificates  numbered  21,  22,  23,  24, 
26,  26,  27,  28,  and  29,  of  6  shares  each.     Rowles  and  the 
heirs  of  the  Cain  estate  intervened  separately  in  the  action, 
claiming  title  to  the  certificates  as  above  stated,  and  denying 
that  the  sheriff  ever  levied  upon  said  shares,  or  that  he  had 
any  authority  to  sell  the  same,  or  that  he  in  law  or  fact  ever 
delivered  same  to  plaintiff.    It  is  also  alleged  that  the  debt 
for  which  said  stock  was  pledged  is  fully  paid.    The 
2  prayers  of  these  petitions  in  intervention  are  import- 

ant, in  view  of  an  objection  made  by  appellants  to 
the  transfer  of  the  cause  to  the  equity  calendar.  They  are 
practically  identical,  and  in  these  terms:  '^Wherefore  your 
petitioner  prays  that  he  be  made  a  party  defendant  in  this 
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proceeding,  and  that  he  may  have  judgment  for  the  delivery 
of  said  stock  to  him,  and  for  all  other  proper  relief.''  In  the 
amendment  making  theCitizens'  State  Bank  a  party  defend- 
ant, which  was  filed  by  plaintiff  after  the  filing  of  the  peti- 
tions in  intervention,  it  was  prayed  that,  in  case  it  was  deter- 
mined there  was  no  valid  levy  upon  or  sale  of  said  certificates' 
then  that  the  satisfaction  of  the  judgment  under  which  the 
sale  was  made,  to  the  amount  of  $3,472  be  cancelled — that 
being  the  sum  bid  by  plaintiff  at  the  execution  sale — and  that 
a  new  special  execution  issue  for  the  sale  of  said  shares,  and 
that  the  bank  be  required  to  pay  back  to  plaintiff  such  sum 
of  $3,472,  with  interest.  The  Citizens'  State  Bank  answered, 
denying  the  material  allegations  of  the  petitions  in  interven- 
tion, and  by  way  of  cross  petition  set  out  the  facts  of  the  sale 
to  plaintiff,  and  prayed  that  in  case  the  sale  be  held  invalid 
the  satisfaction  of  its  judgment  to  the  extent  of  the  amount 
paid  by  plaintiff  be  set  aside  and  a  new  execution  be  awarded. 
There  was  a  demurrer  to  this  cross  petition,  which  was  ove^ 
ruled.  The  issues  raised  thereby  will  be  stated  in  the  opinion. 
The  trial  court  found  that  the  sale  of  the  shares  on  execution 
to  plaintiff  was  void,  because  such  execution  was  never  lev- 
ied ;  that  plaintiff  was  for  this  reason  not  the  owner  thereof. 
It  gave  plaintiff  judgment  against  the  Citizens'  State  Bank 
for  $3,472,  ordered  the  satisfaction  of  the  original  judgment 
under  which  execution  sale  was  made  set  aside  to  the  extent 
of  $3,472,  and  awarded  a  new  execution  to  the  bank  for  the 
sale  of  said  shares.  Plaintiff  and  the  interveners  appeal. 
We  shall  denominate  the  latter  "appellants." — Reversed. 

C.  C.  Cole  for  appellants. 

Cvagan  Bros,  and  Connor  &  Weaver  for  plaintiff. 

Cragcm  Bros,  for  defendant  Citizens'  State  Bank. 

Waterman,  J. — By  motion  to  strike  plaintiff's  amend- 
ment making  the  bank  a  party  defendant,  and  by  the  de- 
murrer to  the  bank's  cross  petition,  two  questions  are  pre- 
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sented:  (1)  Was  there  error  in  permitting  equitable  issues 
to  be  set  up,  and  transferring  the  cause  to  the  equity  docket  ? 
(2)  Had  the  trial  court  jurisdiction  to  modify  the  judgment 
in  this  action,  or  should  such  relief  have  been  sought  in  the 
case  in  which  the  judgment  was  rendered  ? 

On  the  first  proposition,  we  have  to  say  that  the  first 
equitable  matter  injected  into  the  case  was  at  the  instance  of 
interveners,  who  prayed  for  a  delivery  of  the  certificates  to 

them  on  the  ground  that  the  indebtedness  for  which 
3  they  were  pledged  was  fully  paid.     Only  a  court  of 

equity  could  decree  a  delivery  of  these  certificates. 
Having  first  transgressed  the  proper  bounds  of  an  action  for 
mandamus,  they  cannot  be  heard  to  complain  that  their  ex- 
ample was  followed.  After  the  case  was  fully  made  up,  it 
presented  equitable  issues  on  the  part  of  all  those  making 
contest,  and  therefore  was  properly  transferred.  It  is  not 
material  to  consider  whether  the  cancellation  of  the  origi- 
nal judgment  could  be  rightly  decreed  in  this  proceeding; 
for,  as  will  later  appear,  we  do  not  think  that  judgment 
should  have  been  interfered  with.  Furthermore,  the  trans- 
fer and  trial  in  equity  would  be  without  prejudice  if  there 
was  no  disputed  question  of  fact  for  a  jury  to  pass  upon. 
Machine  Co,  v,  Markert^  107  Iowa,  340.  This  was  true 
in  the  case  at  bar.  The  facts  were  undisputed.  Law  is- 
sues only  were  finally  submitted  for  decision. 

II.  This  brings  us  to  the  issues  involved  in  the  merits 
of  the  case,  which  in  statement  are  quite  simple.  Was  there 
a  valid  levy  of  the  execution  under  which  these  shares  were 
sold  ?  If  not,  was  a  levy  made  in  strict  conformity  to  the 
statutory  requirements — a  necessary  prerequisite  to  a  valid 
sale  by  the  sheriff?     A  consideration  of  the  first  question 

necessarily  involves  a  review  of  the  facts  as  to  what 
4  the  sheriff  did.    Upon  receiving  the  writ  of  execution^ 

which,  by  the  way,  was  directed  against  certain  real 
estate  as  well  as  these  shares  of  stock,  the  sheriff  noted  the 
fact  of  the  levy  on  the  stubs  of  the  certificates  in  a  book  kept 
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by  the  Electric  Light  and  Power  company.  This  was  done  on 
March  1,  1897.     On  the  same  day  a  notice  signed  by  the 
sheriflf,  and  describing  the  shares  of  stock  and  real  estate,  was 
served  by  that  officer  on  the  secretary  of  said  company.     The 
material  part  of  the  notice  is  in  these  words :  "You  are  hereby 
notified  that  by  virtue  of  a  special  execution  to  me  directed, 
*  *  *     I  have  levied  upon  and  executed,  as  property  of  W. 
M.   Rowles  et  ah,  the  following   described   mortgaged    or 
pledged  stock  or  real  estate."    Here  follows  a  description  of 
stock  and  real  estate.    After  the  description  comes  the  phrase 
"of  which  you  are  in  actual  occupancy."    The  time  and  place 
of  sale  are  then  given.     This  notice  was  directed  to  Rowles, 
Cain,  the  Citizens'  State  Bank,   Colfax  Electric  Light  & 
Power  Company,  and  others.     In  these  facts,  if  at  all,  is  to 
be  found  the  evidence  of  the  levy.    Section  3894  of  the  Code 
reads:     "Corporation  Stock.     Stock  or  interest  owned  by 
the  defendant  in  any  company  is  attached  by  notifying  the 
president  or  other  head  of  the  company,  or  the  secretary, 
cashier,  or  other  managing  agent  thereof,  of  the  fact  that 
the  stock  has  been  attached."    And  section  3974,  in  respect 
to  executions,  provides:     "Stock  or  interest  owned  by  the 
defendant  in  any  company  or  corporation     *     *     *     may 
be  levied  upon  in  the  manner  provided  for  attaching  the 
same."    It  is  obvious  from  these  provisions  that  the  indorse- 
ments on  the  stubs  of  the  certificates  were  wholly  ineffective. 
The  position  taken  by  interveners  is  that  the  notice  served 
was  not  a  part  of  the  lew,  but  was  a  mere  notice  of  sale  given 
to  the  debtors  and  occupant  of  the   real  estate,  under  sections 
4023-4025,  Code;  that  the  levy  was  supposed  to  have  been 
made  by  the  officer  noting  the  fact  on  the  stubs  of  the  certifi- 
cates, and  the  notice  assumes  that  fact  because  it  recites  the 
levy  as  having  been  made.     But  this  view  of  the  matter 
leaves  out  of  consideration  that  the  notice  was  addressed  to 
and  served  upon  the  secretary  of  the  Colfax  Electric  Light 
&  Power  Company,  which  was  entirely  needless  if  it  were 
not  a  part  of  the  levy,  and  intended  as  a  compliance  with  sec- 
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tions  3894  and  3974,  set  out  above.  That  the  notice  has  a 
dual  character  we  are  quite  willing  to  concede.  It  was  a 
notice  to  the  debtors  and  occupant  of  the  real  estate,  but  it 
was  at  the  same  time  an  act  done  as  part  of  the  levy  on  the 
shares  of  stock.  Certainly  it  complied  with  every  require- 
ment of  the  statute  relating  to  a  levy  on  stock.  Its  main  de- 
fect consists  in  the  tense  used  of  the  verb  "levy,''  and  we  are 
not  inclined  to  allow  this  matter  of  grammatical  construction 
to  outweigh  the  facts  of  the  address  and  service  of  the  no- 
tice. The  case  of  Moore  v.  Opera  House  Co,,  81  Iowa,  45, 
relied  upon  by  appellants,  is  not  in  conflict  with  this  holding. 
In  that  case  the  notice  given  by  the  sheriff  was  verbal,  and 
the  holding  was  that  it  should  have  been  in  writing.  Finally 
we  may  say  on  this  point:  The  sheriff  infended  to  levy  on 
these  shares.  He  did  everything  necessary  to  constitute  a 
levy.  It  cannot  affect  the  result  that  he  did  not  appreciate 
the  importance  or  the  effect  of  each  specific  act. 

III.  But,  if  appellants'  claim  on  this  branch  of  \he 
case  be  allowed,  we  think  the  sale  must  still  be  held  valid. 
We  take  up  now  for  consideration  the  question  of  the  neces- 
sity of  a  formal  levy  to  sustain  the  execution  sale.  In  Free- 
man, Executions,  section  2Y4,  it  is  said  the  authorities  are  in 
conflict  on  the  subject.  The  author,  however,  goes  on. to  say 
that  the  object  of  a  levy  is  to  give  notice  to  the  debtor  and 

to  other  persons  that  the  property  has  been  taken  into 
5  the  custody  of  the  law.     But,  when  both  of  these  ob^ 

jects  are  otherwise  accomplished,  in  his  opinion  the 
sale  is  valid.  He  admits  that  a  sale  without  a  levy  is  so  ir- 
regular that  on  proper  application  it  would  be  prevented, 
but  concludes  that  after  being  made  it  is  the  policy  of  the 
law  to  protect  innocent  purchasers  from  secret  vices  in  the 
proceedings.  In  support  of  these  views  are  cited  Blood  v. 
Light,  38  Cal.,  654;  B(  •  v.  Thornton,  19  Ga.,  149;  Mc- 

Intire  v.  Durham,  Y  Ired.  151 ;  Riddle  v.  Bush,  27  Tex.  675. 
In  this  last  case  it  is  said  the  title  of  the  purchaser  does  not 
rest  on  the  levy.    He  is  bound  to  show  only  a  valid  judgment, 
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execution  and  deed.    Any  defect  in  the  levy  is  but  an  irregu 
larity  of  the  oflScer,  and  does  not  defeat  the  title. 

Before  going  further,  we  desire  to  emphasize  two  facts 
of  the  case  at  bar,  in  order  to  avoid  any  misunderstanding: 
(1)     The  attack  upon  the  sale  here  is  made  by  the  judjL^- 
nient  debtors;  (2)   no  question  was  made  as  to  the  regularity 
of  any  of  the  proceedings  until  after  the  sale  was  had  and 
the   judgment   cancelled.       What   is   noted   above  as   said 
by    Freeman    relates    to  all    executions.       We    have    no 
occasion     to     determine     whether     the     rule     as     stated 
would    receive    our    indorsement    if  applied    to    a    gen- 
eral execution.     While,  under  our  statute,    no    distinction 
is  made  as  to  the  duty  to  levy  special  executions,  or  the  man- 
ner of  doing  it,  yet  it  does  not  necessarily  follow  that  the 
consequences  of  a  failure  to  levy  would  be  the  same  as  in 
case  of  a  general  writ    Where  execution  is  awarded  against 
specific    property,    the  judgment    designates    what    is    to 
be    sold,    and    gives    ample    notice    to    all    parties  con- 
cerned.      In     such     an     instance     the    failure     to     levy 
does  not  vitiate  the  sale.    Ewing  v.  Hatfield,  17  Ind.  513 ; 
Smith  V.  Bums,  8  Kan.  197.  While  section  3970,  Code,  pro- 
vides that  "no  execution  shall  be  a  lien  on  personal  property 
before  the  actual  levy  thereof,''  tiiis  does  not  mean  there  may 
not  be  a  contract  lien  existing  before.     Every  special  exe- 
cution is  based  upon  a  contract  lien,  which  is  confirmed  and 
established  by  the  judgment.    In  the  case  at  bar  the  judgment 
creditor  had  possession  of  the  certificates  under  a  contract  of 
pledge  which  gave  it  a  lien  that  could  have  been  enforced  by 
notice  and  sale.     Code,  section  4285.     Appellants  seem  to 
claim  that,  if  foreclosure  proceedings  are  resorted  to,  the  lien 
is  lost  after  the  commencement  of  such  an  action,  and  only  re- 
gained by  the  levy  of  execution.    We  discover  no  warrant  for 
any  such  rule.  Foreclosure  in  court  is  one  method  of  enforc- 
ing the  contract  lien,  which  merges  in  the  judgment,  and 
there  subsists,  to  be  made  effective  by  special  execution. 
Code,  section  4286.  As  somewhat  in  poin  in  this  proposition, 
«ee  Bank  v,  Jachaway,  80  Iowa,  512.  It  is  tnie,  the  require- 
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ment  as  to  notice  in  making  the  levy  on  stock  is  the  same  for 
all  cases,  yet  reasons  that  support  it  where  the  certificates  are 
in  the  possession  of  the  judgment  debtor  do  not  apply  to  a 
state  of  facts  such  as  exists  in  the  case  at  bar.  If  the  conse- 
quences of  a  failure,  in  the  first  instance  mentioned,  to  give 
the  notice,  would  be  to  avoid  the  sale,  wo  cannot  believe  it  was 
intended  such  a  result  should  follow  in  the  others.  Unless 
the  terms  of  the  statute  explicitly  demand  a  different  con- 
struction, we  think  a  rule  should  never  go  beyond  its  reason, 
iand  we  discover  no  such  demand  in  this  case. 

Our  conclusion  on  the  whole  case  is  that  plaintiff  is  the 
lawful  owner  of  the  shares  of  stock  in  controversy,  having 
acquired  a  valid  title  by  his  purchase  at  the  execution  sale, 
and  that  he  is  entitled  to  an  order  to  compel  the  transfer  of 
the  same  to  him  on  the  books  of  the  Colfax  Electric  Light  & 
Power  Company.  It  follows  from  this  holding  that  all  costs 
should  be  taxed  to  interveners.  On  interveners'  appeal  the 
decree  is  affirmed,  and  on  plaintiffs'  appeal  it  is  reversed. 


H.  BoDDY  v.  B.  F.  Henry  and  L.  W.  Conover,  Appellants. 

Action  for  Deceit:     sale  of  corporation  stock:     Misrepresentation 
of  amount  of  corporate  property.    Though  a  sale  of  the  stock 

1  of  a  corporation  is  not,  in  strictness  a  sale  of  the  property 
which  the  corporation  owns,  where  its  principal  property  is  a 

2  ranch  and  false  and  fraudulent  representations  as  to  the 
amount  of  land  contained  in  the  ranch  are  made  by  one  who 
sells  his  stock  in  the  corporation,  the  seller  is  as  liable  in  an 
action  for  deceit  as  though  he  had  thus  sold  the  ranch  instead 
of  the  stock. 

Proof  of  scienter.    False  representations  by  a  seller,  who  stands  in 
no  confidential  relation  to  the  buyer,  will  not  base  an  action 

2  for  deceit,  though  the  seller  had  means  of  ascertaining  the 
truth  and  had  no  reason  to  believe  that  the  representations 

3  made  by  him  were  true.  The  action  can  be  sustained  only  upon 
proof  that  representations  made  were  false  and  fraudulent 
within  the  knowledge  of  the  party  making  them. 
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Same.  Evidence  of  the  parties  Is  admissible  to  show  what  they  be- 
lieved and  relied  on,  since  the  Issue  Involves  the  knowledge 
9    of  falsity  on  part  of  the  defendant  and  reliance  on  the  state- 
ments by  plaintiff. 

Same.  Defendants  should  have  been  allowed  to  testify  as  to  the 
circumstances  of  their  acquiring  ownership  of  the  stock,  and 

10  their  knowledge  or  want  of  knowledge  of  the  business  of  the 
corporation,  as  bearing  on  their  knowledge  of  tiie  falsity  of 
representations  made. 

iSame.  The  defendants  may  testify  as  to  the  custody  of  certain 
documents  showing  the  extent  of  the  ranch,  since  they  are 

11  not  necessarily  chargeable  with  information  therein  contained, 
if  they  do  not  know  the  contents  thereof. 

Notice  Where  vendor  and  vendee  stand  on  equal  footing,  and  docu- 
ment which,  in  the  hands  of  defendants,  would  charge  them 
with  kowledge  of  the  amount  of  land  owned  by  a  corporation 
whose  stock  defendants  are  selling,  would  equally   constitute 

7  notice  to  plaintifC  of  the  same  documents  and  put  into  the  pos- 
session of  plalntlft  for  the  purpose  of  giving  him  information 
In  regard  to  the  quantity  of  such  land. 

Corporation  and  Stockholder:  duty  of  officers  to  buyer  of  stock. 
Where  stockholders  sell  their  own  stock  and  there  Is  no  sale 
of  property  owned  by  the  corporation,  it  is  Immaterial,  In  an 
action  brought  against  the  stockholders  because  of  false  and 
fraudulent  representations  concerning  the  amount  of  property 

3  owned  by  the  corporation,  that  they  were  officers  of  the  cor- 
poration.    The  fact  to  be  ascertained  is  whether  they  made 

4  such  representations,  knowing  them  to  be  false,  and  this  fact 
does  not  depend  upon  the  seller's  official  connection  with  the 
corporation. 

Of  Agent  of  Corporation  That  a  person  is  an  agent  of  the  cor- 
poration, in  charge  of  the  property  and  authorized  to  sell  It, 
does  not  render  the  stockholders  liable  for  his  false  representa- 

5  tions  as  to  the  amount  of  the  corporate  property,  by  which  a 
third  person  is  induced  to  buy  their  stock,  but  he  must  be 
shown  to  be  the  agent  of  the  stockholders,  or  to  have  been  re- 
ferred to  by  them  as  possessing  knowledge  of  the  property. 

Measure  of  damages.  The  proper  measure  of  damages  for  fraud 
in  inducing  a  sale  of  corporate  stock,  having  no  market  value 
In  Itself,  by  false  representations  as  to  the  amount  of  the  cor- 

8  porate  property,  is  the  difference  between  the  value  of  the 
stock  and  Its  value  If  there  had  been  the  amount  of  propercy 
as  represented. 
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Testimony  Upon,  Witnesses,  on  an  issue  of  fraud  in  the  sale  of 
land,  cannot  testify  as  to  the  difference  in  value  of  the  land 

12  actually  sold  and  the  amount  as  represented,  but  should  state 
the  two  distinct  valuations. 

Where  buyer  transfers  stock.  Where  the  purchaser  of  corporate 
stock  pays  a  full  consideration  therefor,  but  has  portions  of 
6  the  stock  transferred  to  members  of  his  family,  such  trans- 
fer does  not  prevent  the  purchaser  from  recovering  the  full 
amount  of  damages  resulting  from  misrepresentations  as  to 
the  property. 

Evidence:  whetheb  descbiption  embba.ces  all  op  a  ranch.  In 
an  action  for  deceit  grounded  on  misrepresentations  as  to  the 
size  of  a   ranch,   witnesses   may  say  whether  the   lands   eb- 

9  braced  in  the  ranch  were  all  covered  by  the  description  in. 
documents  referred  to. 

Whether  part  of  land  has  been  sold.     Witnesses  familiar  with 
9    the  business  of  a  corporation  may  say  whether  it  had  sold  iK>r- 
tions  of  land  which  it  had  owned. 

Secondary.    Conclusions  of  the  witnesses  as  to  the  number  of  acres 
10    of  land  belonging  to  the  corporation,  based  on  documentary 

evidence,  are  not  admissible,  since  the  documents  are  the  best 

evidence. 

Appeal  from  Franklin  District  Court. — Hon.  J.  R  Whit- 
AKEE,  Judge. 

Feiday,  April  12,  1901. 

Plaintiff  sues  to  recover  damages  sustained  by  reason 
of  false  and  fraudulent  representations  made  by  the  defend- 
ants as  to  the  quantity  of  land  contained  in  a  certain  ranch 
in  Texas,  which  rajich  constituted  the  principal  property  of 
a  stock  company,  the  shares  of  which  were  transferred  by  de- 
fendants to  plaintiff  in  exchange  for  lands  of  plaintiff  in 
Iowa.  There  was  a  verdict  of  $5,000  for  plaintiff,  and 
from  judgment  rendered  thereon  defendants  appeal. — 
Reversed, 

^Y.  A,  Powell,  E.  P.  Andrews,  and  W.  D.  Evans  for 
appellants. 

Albrook  &  Ltindy  for  appellee. 
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McClain,  J. — The  defendants,  being  the  president  and 
secretary,  respectively,  of  the  Clay  County  Land  &  Cattle 
Company  of  Texas,  and  the  owners  of  2,450  shares  out  of  the 
entire  stock  of  the  company,  consisting  of  2,500  shares,  in 
March,  1897,  advertised  a  Texas  ranch  for  sale  as  a  part  of 
the  property  of  the  company.  This  advertisement  came  to  the 
notice  of  plaintiff,who  resided  in  Franklin  county,  Iowa,  and 
owned  a  tract  of  land  in  that  county  of  1,760  acres,  which 
he  had  listed  with  real  estate  agents  at  Burlington,  Iowa,  for 
sale.  Plaintiff  and  his  agents  corresponded  with  defend- 
ants with  reference  to  exchanging  the  Franklin  county  land 
for  the  Texas  ranch,  and  subsequently  had  personal  negotia- 
tions  with  them,  which  resulted  in  the  transfer  to  plaintiff 
of  defedants'  stock  in  the  corporation,  and  the  conveyance 
by  plaintiff  to  defendants  of  his  Franklin  county  land.  The 
defendants,  at  the  time  of  the  commencement  of  these  nego- 
tiations, had  only  recently  acquired  any  considerable  inter- 
est in  the  Texas  company,  and  become  its  officers,  and  neither 
of  them  had  seen  the  Texas  ranch.  During  the  course  of  the 
negotiations  the  plaintiff  and  defendant  Henry  both  visited 
the  Texas  ranch,  the  plaintiff  on  three  different  occasions. 
Defendants  referred  plaintiff  to  one  Butcher,  who  was  in 
charge  of  the  ranch  as  agent  for  the  company,  and  some  of 

plaintiff's  interviews  with  reference  to  the  property 
1  were  with  him.    The  sole  issue  in  the  case  is  whether, 

in  the  course  of  these  negotiations,  false  and  fraudu- 
lent representations  were  made  by  defendants,  or  by  said 
Butcher  as  their  agent,  on  which  plaintiff  relied  and  had  a 
right  to  rely,  with  reference  to  the  amount  of  land  included 
in  the  ranch.  It  may  be  said  that  there  is  no  controversy  as 
to  the  fact  that  he  boundaries  of  the  ranch  were  correctly  re- 
ferred to  and  pointed  out,  but  the  controversy  is  as  to  what 
was  represented  with  reference  to  the  area  included,  and 
whether  such  representations,  if  erroneous,  were  false  and 
fraudulent;  it  being  contended  that  defendants  represented 
Vol  113  la— 5JU 
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the  rancli  as  containing  about  17,000  acree^  whereas,  in  fact, 
its  contents  fell  short  of  that  quantity  by  more  than 
2  2,000    acres.     Although    defendants    transferred    to 

plaintiff  their  shares  of  stock  in  the  company,  and  not 
directly  the  ranch  itself,  yet  there  is  no  question  but  that  the 
principal  capital  and  property  of  the  corporation  consisted  of 
this  ranch,  and  that  the  actual  value  of  the  stock  depended  to 
a  large  extent  on  the  amount  of  land  included  in  the  ranch, 
so  that  any  false  and  fraudulent  representations  as  to  its  area 
would  be  so  far  material  in  the  transaction  as  to  render  the 
defendants  liable  in  the  same  way  as  though  they  had  directly 
conveyed  the  ranch  itself  in  exchange  for  plaintiff's  land. 

The  foregoing  are  the  f act^  necessary  for  an  understand- 
ing of  the  questions  of  law  involved  in  the  case.  The  general 
legal  proposition  on  which  plaintiff's  action  rests  is  that 
false  and  fraudulent  representation  made,  with  knowledge 
of  their  falsity,  by  one  person  to  another,  and  relied  on  by 
the  latter  to  his  injury,  render  the  person  making  such  rep- 
resentations liable  to  him  in  damages  for  the  injury  thus  re- 
sulting. The  necessary  elements  of  this  legal  wrong,  for 
which  a  court  of  law  gives  redress  in  an  action  for  deceit, 
are:  (1)  False  representations  by  diefendant,  upon  which 
plaintiff  had  the  right  to  rely;  (2)  knowledge  of  their 
falsity  on  the  part  of  defendant;  and  (3)  injury  to  plaintiff 
resulting  from  his  reliance  thereon. 

The  court  instructed  the  jury  that,  in  determining 
whether  or  not  defendants  knew  that  the  representations  al- 
leged to  have  been  made  by  them  as  to  the  quantity  of  land 
were  false,  the  jury  had  the  right  to  consider  the  fact  that  de- 
fendants were  stockholders  and  officers  of  the  company  and 
had  in  their  custody  and  control  maps,  abstracts,  tax  receipts, 
and  other  papers  or  books  belonging  to  the  company,  and  per- 
taining to  said  land,  which  contained  information  as  to  the 
acreage  of  the  ranch,  as  well  as  personal  knowledge  on  the 
part  of  defendants  of  the  nimiber  of  acres,  and  all  means  of 
gaid  knowledge  and  all  other  facts  and  circumstances  as  may 
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have  been  shown  by  the  evidence  bearing  on  and  pertaining 
to  said  knowledge ;  also  that  such  oflGicers  would  be  presumed 
to  tave  known  that  which  it  was  their  duty  to  know,  and  that, 
before  making  representations  as  to  the  amount  of  land,  it 
was  their  duty  to  use  reasonable  diligence  to  know  that  the 
representations  were  true,  and  that  they  would  be  presumed 
to  have  used  such  diligence,  and  to  possess  the  knowledge 
which  its  exercise  would  bring  to  them;  also  that,  though 
defendants  did  not  know  the  representations  to  be  false,  yet  if 
they  made  them  as  true,  and  of  their  personal  knowledge  as 
to  truth  or  falsity,  and  had  the  means  at  hand  as  such  officers 
to  know  their  truth  or  falsity,  and  had  assumed  such  knowl- 
edge, then,  under  the  law,  they  were  presumed  to  have  known 

such  representations  were  false.     In  effect,  the  court 
3  thus  authorized  the  jury  to  hold  defendants  liable 

without  any  proof  of  knowledge  of  falsity 
of  these  statements  on  the  part  of  defendants,  if, 
from  the  means  of  knowledge  accessible  to  them, 
they  might  have  known  the  statements  to  be  false, 
even  though,  as  a  matter  of  fact,  they  believed  them 
to  be  true.  Unless  defendants  were  chargeable  with  some 
duty  to  plaintiff  by  reason  of  their  being  officers  of  the  com- 
pany, this  direction  was  plainly  contrary  to  the  rule  long 
recognized  by  this  court  with  reference  to  the  necessity  of 
proof  of  scienter  in  actions  for  deceit.  The  rule  uniformly 
recognized  by  this  court  is  that  the  plaintiff  must  show  by 
competent  testimony  that  the  representations  were  false  and 
fraudulent,  within  the  knowledge  of  the  party  making  them. 
It  is  not  enough  that  they  were  made  through  mistake,  ig- 
norance, or  carelessness,  or  without  reason  to  believe  that  i 
they  were  true.  Holmes  v.  Clarke  10  Iowa,  423 ;  Courtney  r. 
Carr^  11  Iowa,  295;  Hallam  v.  Todhunter,  24  Iowa,  166; 
Avery  v.  Chapman,  62  Iowa,  144;  Allison  v.  Jack,  76  Io\wi, 
205 ;  Phelps  v.  James,  79  Iowa,  262 ;  Sylvester  v.  H enrich, 
93  Iowa,  489. 


468  BoDDY  V.  Henry.  [113  Iowa 

There  is  an  intimation  in  McKown  v.  Furgason,  45 
Iowa,  636,  that  the  representation  of  a  matter  as  true  of 
personal  knowledge,  of  which  the  person  mdcing  the  represen- 
tation had  no  knowledge  whatever,  is  a  false  representation, 
and  this  qualification  of  the  rule  is  supported  by  authorities 
from  other  states.  Kotmtze  v.  Kennedy,  147  N.  Y.  124, 
(41  K  E.  Bep.  414,  29  L.  E.  A.  360)  ;  Cole  v,  Cassidy,  13S 
Mass.  437;  Chatham  Furnace  Co.  v.  Moffat,  147  Mass. 
403  (18  K  E.  Kep.  168) ;  Lobdell  v.  Baker,  1  Mete 
(Mass.)  193;  Cooper  v.  Schlessinger,  111  TJ.  S.  148  (4  Sup. 
Ot.  Bep.  360,  28  L.  Ed.  382)  ;  Oriswold  v.  Gebbie,  126  Pa. 
St.  363  (17  Atl.  Rep.  673)  ;  Hexter  v.  Bast,  125  Pa.  St. 
52,  72  (17  Atl.  Rep.  252)  ;  Rowell  v.  Chase,  61  N.  H.  135. 
moral  obligation  to  inquire,  he  makes  a         representation 

But  even  this  statement  of  the  law  would  not  help  out 
the  instructions  which  we  are  now  considering.  There  are 
cases  decided  by  other  courts  extending  the  rule  of  liability 
beyond  that  recognized  in  this  state.  See  Holcomb  v.  Noble, 
09  Mich.  396  (37  K  W.  Rep.  497)  ;  Totten  v.  Burhans,  91 
Mich.  495  (51  N.  W.  Rep.  1119) ;  Trimble  v.  Reid,  97  Ky. 
713  (31  S.  W.  Rep.  861)  ;  Foard  v.  McComb,  75  Ky.  723; 
Foster  v.  Kennedy's  Adm'r,  38  Ala.  359.  But  these  cases 
are  wrong  in  principle.  The  question  is  not  whether  de- 
fendant has  made  representations  which  amount  to  an  im- 
plied warranty,  or  whether  the  contract  ought  to  be  rescinded 
in  equity,  or  whether  the  defendant  has  attempted  to  gain  an 
unconscionable  advantage;  for  these  matters  are  subject  of 
investigation  and  redress  in  different  forms  of  action.  Sioive 
V,  Denny,  4  Mete  (Mass.)  151;  Cameron  v.  Mount,  86  Wis. 
477  (56  K  W.  Rep.  1094,  22  L.  R.  A.  512);  Smith  v. 
Bricker,  86  Iowa,  285 ;  Hunter  v.  Safety  Cure  Co.,  96  Iowa, 
573. 

In  the  case  of  Kountze  v.  Kennedy,  147  K  Y.  129  (41 
K  E.  Rep.  414,  29  L.  R.  A.  363),  it  is  said:  "Misjudg- 
ment,  however  gross,  or  want  of  caution,  however  marked, 
is  not  fraud.     Intentional  fraud,  as  distinguished  from  a 
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mere  breach  of  duty  or  the  omission  to  use  due  care,  is  an  es- 
sential factor  in  an  action  for  deceit.  The  man  who  inten- 
tionally deceives  another  to  his  injury  should  be  legally  re- 
sponsible for  the  consequences.  But  if,  through  inattention, 
want  of  judgment,  reliance  upon  information  which  a  wiser 
man  might  not  credit,  misconception  of  the  facts  or  of  his 
moral  obligation  to  inquire,  he  makes  a  misrepresentattion 
designed  to  influence  the  conduct  of  another,  and  upK)n  which 
the  other  acts  to  his  prejudice,  yet,  if  the  representation 
was  honestly  made,  believing  it  to  be  true,  whatever  other 
liability  he  may  incur  he  cannot  be  made  liable  in  an  action 
for  deceit.  The  law  affords  remedies  for  the  consequences 
tracts  or  transactions  based'  upon  mistake  or  innocent  mis- 
may  in  many  cases  be  avoided,  and  the  equitable  powers  of 
courts  are  frequently  interposed  for  the  rescission  of  con- 
tracts or  transactions  based  upon  mistake  or  innocent  mis- 
representation. While  the  common-law  action  of  deceit  fur- 
nishes a  remedy  for  fraud  which  ought  to  be  preserved,  we 
think  it  should  be  kept  within  its  ancient  limits,  and  should 
not  by  construction  be  extended  to  embrace  dealings  which, 
however  unfortunate  they  may  have  proved  to  one  of  the  par- 
ties, were  not  induced  by  actual  intentional  fraud  on  the  part 
of  the  other.  We  have  referred  to  a  representation  made 
without  knowing  whether  it  was  true  or  false,  and  where  the 
party  making  it  was  indifferent  whether  it  was  true  or  false, 
as  sufficient  to  sustain  the  action  if  the  representation  was  in 
fact  untrue.  The  making  of  a  representation  to  influence 
the  conduct  of  the  person  to  whom  it  is  made  carries  with 
it  an  assurance,  necessarily  implied  from  the  situation,  of 
the  belief  of  the  party  making  it  in  the  truth  of  the  affirma- 
tion" In  this  action  the  sole  question  is  that  of  de- 
ceit ;  that  is,  whether,  by  statements  which  are  intentionally 
and  morally  wrong,  defendant  has  deceived  the  plaintiff  to 
his  injury.  Pasley  v.  Freeman,  2  Smith  T.,ead.  Cas.  (8th 
ed.)  75;  Fisher  v.  MeUen,  103  Mass.  503;  Nash  v.  Trust 
Co,,  163  Mass.  574  (40  N.  E.  Rep.  1039,  28  L.  R.  A.  753) ; 
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Iron  Works  v.  Barber,  106  Pa  St.  125,  139;  Crowell  t\ 
JacJeson,  53  K  J.  Law,  656  (23  Atl.  Kep.  426) ;  Ball  v. 
Lively,  4  Dana,  369 ;  Webb's  Pollock,  Torts,  355,  362. 

To  hold  that  defendant,  in  an  action  of  deceit,  is  liable 
for  false  statements,  the  falsity  of  which  he  might  have 
known  by  investigation,  but  which  ho  in  fact  believed  to 
be  true,  is  to  put  a  liability  on  one  for  what  he  says  in  gooil 
faith,  under  circumstances  not  making  it  his  duty  to  make 
any  statement  whatever.  The  lack  of  uniformity  in  the 
rules  on  this  question,  recognized  by  courts  whidi  have 
departed  from  the  old  and  established  landmarks,  is  a  warn- 
ing that  certainty  in  the  law  is  only  to  be*  preserved  by 
adhering  to  the  requirement  that  the  complaining  party 
shall  show  knowledge  of  the  falsity  complained  of.  If  liabil- 
ity in  such  cases  is  to  be  predicated  on  the  question  whether 
the  party  making  the  representation  might  have  known  of 
its  falsity,  then  the  greatest  uncertainty  must  result  as  to 
how  much  opportunity  for  knowledge  is  necessary  to  render 
him  liable,  and  there  would  be  no  definite  rule  possible 
without  adopting  the  broad  proposition  that  every  statement 
made  by  one  person  to  another  with  regard  to  a  business 
transaction  involves  a  warranty  of  its  truthfulness,  which  is 
further  than  we  feel  justified  in  going,  either  on  reason  or 
authority. 

It  seems  to  us  that  the  rule  in  this  state  has  not  been 
departed  from  or  enlarged  in  Hubbard  v.  Weare,  79  Iowa, 
678,  but,  on  the  contrary,  is  there  fully  recognized.  That, 
however,  was  an  equitable  action,  and  therefore  it  was  com- 
petent for  the  court  to  consider  what  evidence  was  sufljcient, 
in  its  judgment,  to  show  knowledge  of  the  falsity  of  the 
statements  relied  upon.  It  is  one  thing  to  hold  as  a  matter 
of  fact  that  from  certain  evidence  the  court  will  find  knowl- 
edge to  have  existed  in  a  particular  case,  and,  on  the  other 
liand,  to  charge  the  jury  that  such  facts,  as  a  matter  of  law, 
icndor  the  defendant  liable,  wuthout  a  finding  of  knowledge 
as  a  fact.     Atkins  v.  Elwell,  45  X.  Y.,  753. 
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The  case  of  Hubbard  v.  Wears,  supra,  illustrates  an- 
other diflBculty  with  the  instructions  given  by  the  court  in 
this  case.  That  was  a  case  where  plaintiff,  having  subscribed 
and  paid   for  stock  in  a  corporation  of  which  defendant 
was  president,  brought  action  against  defendant  for  dam- 
a^^s  on  account  of  misrepresentations  made  as  to  the  sol- 
vency and  profits  of  the  company,  and  the  court  held  that 
there  had  been  such  misrepresentation   and   fraud  on   the 
part  of  defendant  as  to  entitle  plaintiff  to  recover.     This 
result  was  reached  on  the  theory  that  the  oflGicers  of  a  corpo- 
ration owe  a  duty  to  those  who  subscribe  for  stock  in  the  cor- 
poration, and  are  bound  to  know  its  financial  condition,  and 
to  state  with  strict  and  scrupulous  accuracy  the  existence  of 
facts  affecting  the  advantages,  held  out  as  inducements  to 
take  shares,  and  it  is  said :     "Such  oflBcers  will  be  presumed 
to  have  known  that  which  it  was  their  duty  to  know.    Before 
makiiig  representations  as  to  the  condition  of  the  company 
as  inducements  to  take  stock  therein  or  to  extend   credit 
thereto,  it  is  their  duty  to  use  reasonable  diligence  to  know 
that  the  representations  are  true,  and  they  will  be  presumed 
to  have  used  such  diligence  and  to  possess  the  knowledge 
which  its  exercise  would  bring  them."     The  lower  court 
seems  to  have  thought  that  defendant's  relations  to  the  com- 
pany in  the  case  now  before  us  imposed  upon  them  such  duty 
as  to  diligence  in  dealing  with  plaintiff ;  for,  in  each  of  the 
instructions  in  which  the  liability  of  defendants  for  repre- 
sentations made  by  them  is  discussed,  the  court  conditions 
the  rule  of  liability  which  it  states  on  a  finding  of  the  jury 
that  the  defend'ants  were  officers  of  the  corporation.     This 
was  plainly  erroneous.     Plaintiff  was  not  acquiring 
4  the  stock  of  the  corporation  by  subscription  and  pur- 

chase from  the  corporation  itself,  bxit  was  simply 
buying  stock  from  stockholders  of  the  corporation.  He  was 
acquiring  in  the  corporation  the  rights  which  defendants 
had  as  stockholders,  and  the  oflScers  of  the  company,  as  such, 
had  nothing  to  do  with  the  transaction.     They  owed  to  him 
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no  duties  as  oflBcers  with  reference  to  diligence  and  disclo- 
sure. The  simple  question  in  the  case  is  whether  defendants, 
as  holders  of  certain  stock,  in  transferring  it  to  plaintiff, 
knowingly  made  false  and  fraudulent  representations  with 
reference  to  the  material  matter  affe^ing  the  value  of  the 
stock.  It  may  be  that  if,  as  officers,  L.ey  actually  knew  the 
representations  to  be  false,  they  would  be  charged  with  such 
knowledge  as  individuals;  but  the  duties  and  liabilities  of 
officers  towards  subscribers  to  the  stock,  which  are  explained 
in  Hubbard  v.  Weai-e^  svpra,  did  not  rest  upon  and  attach 
to  defendants  in  ther  dealings  with  plaintiff.  The  court 
erred  in  submitting  to  the  jury  the  question  whether  de- 
fendants were  officers  of  the  corporation,  for  the  purpose  of 
finding  a  liability  on  the  part  of  defendants  which  would 
not  have  existed  had  they  not  been  such  officers.  The  fact 
to  be  determined  was  whether  the  misrepresntations,  if 
made,  were  known  to  be  false,  and  that  fact  would  not  be 
dependent  upon  defendant's  official  connection  with  the  com- 
pany. Crowell  V,  Jackson,  53  X.  J.  Law,  G56,  (23  Atl. 
Kep.,  426.) 

A  similar  error  was  committed  in  submitting  to  the 
jury  the  question  w^hether  Butcher,  who  was  manager  of 
the  ranch,  was  the  agent  of  the  corporation,  as  bearing  on 
the  liability  of  defendants  for  false  statements  made  by  him 
in  connection  with  the  transaction.  If  he  was  the  agent  of 
the  defendants  for 'the  purpose  of  negotiating  the 
6  sale  of  the  stock,  or  if  he  was  a  person  to  whom  the 

defendants  referred  the  plaintiff  for  information, 
then,  no  doubt,  false  representations  made  by  him  with 
kTiowledge  of  their  falsity,  or  representations  which  defend- 
ants supposed  he  would  make,  and  which  they  knew  would 
be  false,  although  he  might  have  made  them  in  good  faith, 
would  furnish  a  basis  for  liability  on  the  part  of  defendants; 
but  the  mere  fact  that  he  was  the  agent  of  the  company  in 
charge  of  the  property,  even  though  as  agent  of  the  company 
he  had  authority  to  sell  its  property,  would  not  make  him 
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the  agent  of  the  defendants  in  a  transaction  relating  to 
the  sale  of  this  stock. 

Some  of  the  stock  acquired  by  the  plaintiff  in  this  trans- 
action was  taken  in  the  names  of  members  of  his  family, 
and  defendants  complain  that  plaintiff  was  not  enti- 

6  tied  to  recover  damages  for  depreciation  in  the  value 
of  such  shares,  due  to  misrepresentations  as  to  the 

quantity  of  land.  But  we  do  not  concur  in  this  view.  The 
entire  body  of  stock  transferred  by  defendants  was  so  trans- 
ferred in  consideration  of  the  exchange  of  plaintiff's  prop- 
erty, and  his  right  to  recover  for  any  deficiency  in  the  value 
of  such  stock  due  to  misrepresentations  would  not  be  affected 
by  the  fact  that  some  of  the  stock  thus  acquired  by  him  was, 
by  his  directions,  put  into  the  hands  of  others. 

Complaint  is  also  made  of  instructions  with  reference  to 
whether  plaintiff  was  chargeable  with  knowledge  as  to  the 
quantity  of  land  which  might  have  been  derived  from  the 
maps,  plats,  and  other  papers  put  into  his  hands  by  defend- 
ants before  the  trade  was  consummated.  Without  discussing 
the  particular  language  used  in  these  instructions,  it 

7  is  sufficient  to  say  that,  so  far  as  we  can  see,  the  plain- 
tiff and  the  defendants  were  on  an  equal  footing,  and 

that  any  documents  which  in  the  possession  of  defendants 
would  charge  them  with  knowledge  would  equally,  if  put 
into  the  possession  of  plaintiff  for  the  purpose  of  giving  him 
information  in  regard  to  the  quantity  of  land,  constitute 
notice  to  him. 

In  estimating  the  measure  of  damage     sustained     by 

plaintiff  by  reason  of  any  false  representations  made  by 

defendants  with  knowledge  of  their  falsity,  we  sug- 

8  gest  that  the  proper  rule  would  be  to  find  out  how 
much  less  the  value  of  the  stock  was  than  it  would 

have  been  if  the  representations  had  been  true.  This  stock 
did  not,  as  we  understand  it^  have  any  market  value  in  itself, 
and  its  value  was  dependent  entirely  upon  the  value  of  the 
corporate  property  which  it  represented. 
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Many  assignments  of  error  based  on  rulings  relating  to 
the  introduction  of  evidence  are  argued.  So  far  as  tlfcy 
raise  questions  which  may  be  important  on  a  reirial  of  the 
case,  we  briefly  dispone  of  them  as  follows:  The  court  prop- 
erly allowed  witnesses  to  testify  as  to  whether  the 
9  lands  embraced  in  the  ranch  were  all  covered  by  the 

description  in  documents  referred  to,  inasmuch  as  the 
extent  of  the  ranch  was  a  matter  of  fact  It  was  also  a  mat- 
tor  of  fact  whether  the  company  had  sold  certain  por- 
lions  of  the  lands  which  it  had  owned,  and  witnesses  familiar 
with  the  business  of  the  company  might  testify  with  reference 
thereto.  Testimony  of  parties  as  to  what  they  believed  and 
intended  and  relied  upon  was  admissible,  for  the  issue  in- 
volved knowledge  of  falsity  on  the  part  of  defendants,  and 
reliance  on  representations  made  on  the  part  of  the  plaintifiF. 
In  such  a  case  a  mental  condition  as  to  belief  or  intent  may 
bo  testified  to  by  the  person  whose  material  condition  is  in 
question.  Conclusions  of  witnesses  as  to  the  number  of 
acres,  based  on  documentary  evidence,  were  not  ad- 

10  missible,  as  the  documents  themselves  would  furnish 
the  best  evidence.  Defendants  should  have  been  al- 
lowed to  testify  as  to  the  circumst£fnces  of  their  acquiring 
ownership  of  the  stock,  and  their  knowledge  or  want  of 
knowledge  of  the  business  of  the  company;  for  these  facts 
would  bear  on  tlieir  knowledge  of  the  falsity  of  any  repre- 
sentations made.     For  the  same  reason,  defendants  should 

have  been  allowed  to  testify  with  reference  to  the  cus- 

11  tody  of  the  documents  belonging  to  the  company  con- 
taining information  as  to  the  quantity  of  land.     If 

thoy   were  not   familiar  with  the  contents  of  these   docu- 
ments, tlioy  are  not  necessarily  charged  with  information  that 
ini«ilit   have   boon   obtained   therefrom.      It  was  not 

12  proper  to  allow  witnes^ses  to  say  how  much  less  the 
ranch  was  w^orth  containing  the  number     of     acres 

which  it  was  found   to  really  contain   than  if  it  had  con- 
tained   the   number  of   acres   which   it   was   represented    to 
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contain.  It  seems  that  the  proper  rule  in  such  cases  is  to 
have  the  witness  state  the  two  distinct  valuations,  and  let 
the  jury  ascertain  the  difference  for  themselves.  Richard- 
son V,  City  of  Webster  City,  111- Iowa,  427.  It  may  be 
that  such  error  in  a  case  like  this  Would  be  error  without 
prejudice,  but  it  is  better  to  follow  the  method  of  inquiry 
pointed  out  in  the  case  cited  and  the  other  cases  in  this 
court  on  that  subject  Many  other  rulings  as  to  the  intro- 
duction of  evidence  are  objected  to,  which,  on  investigation, 
we  find  to  have  been  unobjectionable,  or,  at  any  rate,  not  pre- 
judicial. In  view  of  the  necessity  for  a  new  trial,  it  is  not 
proper  for  us  to  express  any  opinion  as  to  whether  the  case 
should  have  been  taken  from  the  jury  on  defendants'  mo- 
tion.— ^Rbvbbsed, 


Alois  Schafer,  Appellant,  v.  William  Wilson,  E.  L. 
Wilson,  E.  B.  Tozier^  Lucy  B.  Tozieb,  Pobteb  M. 
Blaib^  The  Davenpobt  Co-opebative  Bank. 

Reformation:  mtsdesckiption  in  instrument.  A  person  purchas- 
ing a  lot  took  possession  of  and  made  improvements  on  the  lot 
pointed  out  and  deeded  to  him  as  lot  No.  10,  when  it  in  fact 

1  was  lot  No.  9;  lot  No.  10  being  used  as,  and  supposed  to  be,  a 
street    He  then  mortgaged  the  lot  as  No.  10,  and  made  im- 

2  provements  thereon,  and  afterwards  conveyed  it,  his  grantee 
assuming  the  mortgage.  Held,  that  the  purchaser  was  the 
equitable  owner  of  the  lot  he  actually  purchased  and  improved, 
and  the  mortgagee  was  entitled  to  have  his  mortgage  corrected, 
and  to  a  forclosure  against  lot  No.  9,  together  with  a  persontl 
judgment  against  the  grantee. 

Innocent  purchaser.  Notice  "by  Possession.  One  taking  a  mort- 
gage on  lot  No.  8,  erroneously  described  as  No.  9,  is  not  an  in- 
nocent purchaser  of  No.  9,  as  against  one  taking  possession  of 

3  No.  9,  which  was  erroneously  deeded  to  him  as  No.  10.  the 
mortgagor  at  the  time  of  the  mortgage  being  in  possession  of 
No.  8,  and  the  actual  purchaser  of  No.  9  being  in  possession 
of  No.  9. 
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Estoppel  to  claim  improvements.    Where  a  person  buys  and  takes 
possession  of  a  lot  No.  8,  thinking  it  No.  9,  and  remains  silent 
4    while  improvements  are  made  by  others  on  No.  9,  he  is   es- 
topped to  assert  that  such  improvements  belong  to  him. 

Appeal  from  Wappello-  District  Court, — Hon.  Frank  W. 

ElCHELBEEGER,  JudgC. 

Friday,  April  12,  1901. 

This  is  an  action  to  foreclose  a  mortgage  given  by  the 
Toziers  purporting  to  cover  lot  No.  10  in  Hammond's  addi- 
tion to  Ottumwa,  and  for  personal  judgment  against  the  Wil- 
sons, who  took  a  conveyance  from  the  Toziers  of  the  prem- 
ises covered  by  the  mortgage,  assuming  the  payment  thereof. 
Hammond  also  asks  foreclosure  of  a  second  mortgage,  pur- 
porting to  cover  the  same  premises,  also  assumed  by  the  Wil- 
sons. The  Davenport  Co-operative  Bank  sets  up  a  claim  to 
lot  No.  9  of  the  same  addition,  which  it  appears  constituted 
the  premises  actually  bought  by  the  Wilsons  from  the  Toz- 
iers, under  the  belief  that  the  Toziers  had  title  to  and  were 
conveying  said  premises  under  the  description  of  lot  Ko.  10. 
The  court  below  rendered  personal  judgment  for  the  plain- 
tiff and  for  Hammond,  respectively,  against  the  Wilsons, 
and  foreclosed  the  mortgage  as  against  lot  No.  10,  but  quieted 
title  in  the  Davenport  Co-operative  Bank  as  to  lot  Xo.  9. 
The  Wilsons  appeal,  as  do  the  plaintiffs  and  Hammond. — 
Modified  and  affirmed. 

John  B.  Ennis  and  McNett  &  Tisdale  for  appellants. 

W.  W.  Cory  for  appellants  Wilson. 

McElroy  &  McElroy  for  appellee  Davenport  Co-op.  Bank. 

McClain,  J. — In  order  to  understand  this  controversy, 
it  is  necci^sary  to  state  the  relations  of  the  parties  to  lots  8, 
9,  and  10  in  Hammond's  addition.  These  lots  lie  side  by 
side,  lot  No.  10  being  next  north  of  a  street,  and  lots  Nos.  8 
and  9,  respectively,  north  of  it.     But  by  reason  of  a  jog  in 
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the  street  referred  to  as  it  comes  to  this  addition  through  an- 
other addition,  lot  No.  10  has  in  fact  been  used  as  a  street, 
the  property  south  of  it  which  was  platted  as  a  street 
having  been  by  mistake  occupied  by  the  purchaser  of  the  lot 
next  south  of  the  street,  which  is  in  Hammond's  Sec- 
1  ond  addition.     By  mistake  of  the  agent  of  the  owner 

of  Hammond's  addition,  lot  No.  9  was  pointed  out 
to  the  Toziers  as  lot  No.  10,  that  which  was  properly  lot  No. 
10  being  assumed  to  be  the  street ;  and  the  Toziers  then  bor- 
rowed money  from  the  plaintiff  for  the  purpose  of  making 
improvements  on  lot  No.  10,  which  improvements,  however, 
were  made  on  lot  No.  9, — the  lot  which  they  were  led  to  be- 
■  lieve  was  covered  Ijy  their  deed ;  and  the  mortgage  in  contro- 
versy was  by  reason  of  the  same  mistake  on  the  part  of  all 
the  parties,  executed  on  lot  No.  10.  By  reason  of  a  similar 
mistake  by  Blair,  who  purchased  through  the  same  agent  the 
lot  represented  as  being  lot  No.  9,  he  took  possession  of  lot 
No.  8,  and  erected  a  house  thereon,  giving  a  mortgage  de- 
scribing the  lot  as  No.  9  to  the  Davenport  Co-operative  Bank. 
The  bank  afterwards  took  a  conveyance  from  Blair  purport- 
ing to  cover  lot  No.  9.  It  appears  from  the  evidence  that 
similar  mistakes  occurred  in  the  conveyance  of  lots  still  fur- 
ther north.  The  result  of  the  adjudication  in  the  lower  court 
is  to  give  the  bank  complete  title  to  lot  No.  9  under  its  mort- 
gage and  subsequent  conveyance  from  Blair  although 
Blair  did  not  improve  nor  occupy  lot  9,  and  to 
compel  the  Wilsons  to  pay  off  the  mortgage  on 
lot  No.  10,  although  the  lot  was  unimproved,  and 
has  never  been  occupied,  either  by  them  or  by  their 
grantors,  the  Toziers.  This  result  seems  to  us  to  be  neither 
equitable  nor  just,  and,  without  elaboration,  we  shall  indicate 
what  we  believe  to  be  the  just  and  equitable  solution  of  the 
difficulties  arising  out  of  the  mistake  on  the  part  of  the  agent 
of  the  owner  of  Hammond's  addition  in  pointing  out  the  loca- 
tion of  the  lots  conveyed  by  him  to  the  Toziers  and  to 
2  Blair.     It  seems  to  us  that  when  a  certain  lot,  which 

afterward  proved  to  be  lot  No.  9  of  the  plat,  was 
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pointed  out  and  sold  to  the  Toziers,  they  acquired  an  equit- 
able title  thereto,  although,  as  a  matter  of  fact,  by  reason  of 
mistake,  the  lot  deeded  was  described  as  lot  ISTo.  10.  For  the 
purpose  of  improving  this  lot,  which  was  actually  lot  No.  9, 
the  Toziers  borrowed  the  money  represented  by  the  mortgage 
to  plaintiff,  and  the  money  thus  borrowed  was  expended  on 
improvements  on  lot  No.  9,  which,  as  we  think,  was  the  lot 
which  the  Toziers  actually  owned,  although  conveyed  by  an 
erroneous  description.  Plaintiff  asks  to  have  the  mortgage 
foreclosed  on  lot  No.  9,  including  the  improvements  thereon, 
and  to  have  personal  judgment  against  the  Wilsons,  who  pur- 
chased from  the  Toziers  the  lot  which  was  in  their  possession, 
and  upon  which  the  improvements  were  sij:uated.  We  think 
that  the  court  should  have  given  to  the  plaintiff  the  relief 
asked,  not  only  by  rendering  judgment  against  the  Wilsons 
— which  was  done — ^but  by  directing  the  sale  of  lot  No.  9, 
correcting  the  mortgage  so  as  to  conform  to  the  facts.  As 
between  the  plaintiff  and  the  Wilsons,  this  relief  would  be 
in  exact  accordance  with  the  understanding  of  plaintiff,  the 
Toziers,  and  the  Wilsons.  The  only  objection  which  seems 
to  be  urged  to  this  construction  of  the  whole  transaction,  is 
that  the  Toziers  and  the  Wilsons  thought  that  the  lot  which 
they  took  and  retained  possession  of  was  a  corner  lot  and 
therefore  thoy  did  not  actually  intend  to  possess  and 
to  occupy  lot  No.  9  because  it  was  not  the  corner  lot.  Their 
mistake,  however,  was  not  with  reference  to  the  exact  plot  of 
ground  which  they  intended  to  possess  but  with  reference  to 
its  designation  and  surroundings.  They  thought  that  the 
traveled  way  alongside  of  it  was  the  street,  whereas  in  fact 
it  was  another  lot.  For  any  damages  resulting  from  thi» 
mistake  there  might  have  been,  or  there  may  yet  be,  a  rem- 
edy against  the  original  grantor;  but  this  mistake  does  not 
affect  the  identity  of  the  particular  lot  intended  to  be  occu- 
pied and  improved.  The  Wilsons,  having  taken  and  held 
this  lot  by  conveyance  from  the  Toziers,  although  such  con- 
veyance contained  an  erroneous  description,  cannot  now  es- 
cape the  liability  which  they  assumed  under  such  convevaneo. 
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FtUler  V.  Hunt,  48  Iowa,  163;  Qreither  v.  Alexander,  15 
Iowa,  470;  Sidwell  v.  Wheaton,  114  111.  267  (2  N.  E.  Kep. 
183).  It  is  only  where  the  grantee  does  not  get  the  property 
that  he  can  set  up  a  defense  to  his  contract  of  assumption  of 
the  mortgage  lien.  Dunning  v.  Leavitt,  85  X.  Y.  30 ;  Crowe 
V.  Lewin,  95  N.  Y.  423;  Benedict  v.  Hunt,  32  Iowa,  27; 
Fuller  V.  Hunt^  48  Iowa,  163.  With  reference  to  the  claim 
of  the  bank  to  lot  No.  9,  we  are  of  the  opinion  that  this  claim 
is  unfounded,  being  based  on  a  similar  series  of  mistakes  to 
that  determining  the  title  to  lot  Xo.  9  as  between  plaintiflF, 
the  Toziers,  and  the  Wilsons.  Lot  Xo.  8  was  pointed  out  to 
Blair  as  the  lot  that  was  being  sold  to  him,  and  that  is  the  lot 
which  he  actually  purchased,  although  he  took  a  deed  de- 
scribing lot  Xa  9.  He  took  possession  of  lot  Xo.  8  under 
this  conveyance,  and  made  improvements  thereon,  and  gave 
a  mortgage  of  the  lot  and  the  improvements  thereon  to  the 
bank.  Subsequently  he  conveyed  to  the  bank  the  same  lot 
and  improvements  covered  by  his  mortgage,  again  erro- 
neously describing  the  lot  as  lot  Xo.  9.  The  title  of  the  bank, 
therefore,  is  to  lot  Xo.  8.    It  cannot  be  said  that  the  bank  is 

in  any  sense  an  innocent  purchaser  with  reference 
3  to  lot  No.  9,  for  at  the  time  of  the  mortgage  Blair 

was  in  possession  of  lot  Xo.  8,  and  lot  Xo.  9  was, 
as  it  ever  since  has  been,  in  the  possession  of  the  Toziers 
and  their  grantees,  the  Wilsons.  Therefore  the  bank  had  no- 
tice of  whatever  rights  the  Toziers  and  the  Wilsons  had  in 
lot  Xo.  9. 

It  appears  from  the  evidence  that  in  a  foreclosure  suit 
between  other  parties  relating  to  lot  Xo.  8,  to  which  the 
bank  was  also  made  a  party,  it  was  decreed  that  the  bank 
had  no  title  to  lot  Xo.  8;  but  the  decree  must  have  been 
erroneous,  so  far  as  the  facts  are  shown  in  the  present  action. 
And  whether  erroneous  or  not,  it  can  have  no  binding  effect 
on  the  other  parties  to  this  action,  who  were  not  in  any 
way  made  parties  to  that  suit.  The  evidence  as  to  that 
decree  was  objected  to  in  this  case,  and  should  have  been 
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excluded,  except  so  fax,  perhaps,  as  the  answer  of  the  bank 
in  that  case  constituted  an  admissiaon  that  the  bank  at  the 
time  made  no  claim  to  lot  No.  9.  If  the  decree  in  that  suit 
was  erroneous  as  to  the  bank, — and  so  far  as  we  can  now 
6ee,  it  was  in  fact  erroneous, — the  bank  should  have  ap- 
pealed,  and  had  its  rights  protected  by  a  review  in  this 
court. 

The  contention  of  the  bank  that  it  and  its  grantor 
have  from  the  first  been  the  owners  of  lot  No.  9,  that  the 

improvements  placed  thereon  by  the  Toziers  were 
4  made  permanent  annexations  to  that  lot,  and  cannot 

now  be  removed,  and  have  become  the  property  of 
the  bank  by  such  annexation,  would  suggest  the  question 
whether  the  grantor  of  the  bank,  who  made  his  selection 
and  purchase  of  the  lot  prior  to  the  purchase  of  the  ad; 
joining  lot  by  the  Toziers,  would  not  be  estopped  from  set- 
ting up  any  claim  hostile  to  that  of  the  Toziers  and  their 
grantees,  after  having  stood  by  and  allowed  the  improve- 
ments on  lot  No.  9  to  be  made  by  them  under  mistake.  It 
is  true  enough  that  Blair  did  not  know  that  these  improve- 
ments were  being  put  on  lot  No.  9,  supposing  that  he 
himself  had  possession  of  the  lot  of  that  number, 
but  we  imagine  that  this  is  imimaterial.  It  was  Blair^s 
duty  to  know  where  his  lot  was  located,  and  to  know  whether 
the  improvements  which  the  Toziers  were  making  were  upon 
his  lot  or  not  Having  stood  by  and  allowed  these  improve- 
ments to  be  made,  Blair  could  not  assert  title  to  them,  nor 
could  title  be  asserted  by  the  bank,  claiming  under  him. 
Bullis  V.  Noble,  36  Iowa,  618 ;  Boss  v.  FerreCy  96  Iowa,  604; 
Chapman  v.  Chapman,  59  Pa.  St.  214.  The  result  is  that 
the  lower  court  erred  in  refusing  to  grant  to  the  plaintiff  and 
to  Hammond  foreclosure  of  their  mortgage  on  lot  No.  9,  in- 
cluding improvements  thereon,  and  in  quieting  the  title  to 
that  lot  in  the  bank.  The  personal  judgments  against  the 
Wilsons  for  the  amount  of  the  mortgages  assumed  is  sus- 
tained.— Modified  and  Affirmed. 
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McKixLEY-I>.\NxiNo  LoAN  AND  Tbust  CSompany,   Appel- 
lant, V.  Thomas  A.  Gobdon,  et  at..  Appellees. 

Payment  of  Mortgage  Debt  to  Assignee:  nor  in  possession  of 
ASSIGNEE.  Credit  Allowed  to  Payor  When.  Where  a  mort- 
gage Is  assigned  on  the  margin  of  the  record  and  the  note 
which  it  secures  is  made  payable  to  order  and  not  indorsed,  a 

1  payment  made  to  the  assignee  by  a  subsequent  purchaser  of  the 
land  who  has  assumed  the  mortgage,  will  be  credited  on  the 

2  mortgage  debt,  though  the  assignee  did  not  have  the  note 
when  payment  was  made,  because  he  had  before  maturity,  de- 
posited it  as  collateral  security  the  assignee  having 
represented  that  the  note  was  deposited  for  safe  keeping  and 
the  payor  being  without  knowledge  that  another  had  acquired 
an  equitable  interest  in  the  note  by  reason  of  having  so  taken 
it  as  collateral  security. 

Pleading:     general    denial.     Riglit    of   Plaintiff   to    Hold    Land. 

Where   plaintiff,   a   foreign   corporation,   claims   the  note  and 

1    mortgage  in  suit  as  k  part  payment  for  land  sold  defendant,  an 

averrment  by  defendant  that  plaintiff  was  not  the  owner  of  the 

3  note  and  mortgage  does  not  raise  an  issue  as  to  plaintiffs  right 
to  hold  land  under  the  laws  of  the  state. 

Foreign  Corporations:  right  to  hold  land.'  State  Alone  May 
Object.  Where  plointlff,  a  foreign  corporation,  claims  a  note 
and  mortgage  In  suit  as  a  part  payment  for  land  sold  defend- 

3  ant,  the  latter  cannot  maintain  that  plaintiff  has  no  title  be- 
cause plaintiff  could  not  hold  land  under  the  laws  of  the  state, 
since  that  defense  was  available  only  to  the  state. 

Contract  to  Sell  Land:  performance.  Where  plaintiff  sold  land  to 
defendant,  and  the  contract  provided  that  a  deed  and  abstract 

4  should  be  furnished  on  payment  of  the  purchase  price,  which 
was  never  fully  paid,  defendant  cannot  attack  plaintiff's  title  to 
the  note  and  mortgage  on  the  ground  that  the  deed  and  ab- 
stract had  not  been  delivered. 

Estoppel  to  assert  defect  in  title:  Fault  of  "buyer.  A  buyer  of 
land  through  whose  default  a  tax  deed  is  issued  to  the  land 

5  cannot  defeat  the  sellers  right  to  property  accepted  by  him 
in  part  payment  for  the  land,  on  the  ground  that  the  title  was 
defective  because  of  said  tax  deed. 

Vol  113  la— 31 
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Appeal  fivvz  Mahaska  District  Coiirt^  A.  E.  Dewey,  Jiidgc^ 

Friday,  April  12,  1901. 

Suit  in  equity  to  foreclose  a  mortgage  executed  by  de- 
fendant Thomas  Gordon,  and  his  wife,  Georgia,  to  Mrs.  C^ 
M.  Shaw.  Mrs.  Shaw  transferred  the  note  that  the  mort- 
gage was  made  to  secure  and  the  mortgage  itself  to  Lee  Davis, 
one  of  the  defendants,  and  it  is  claimed  that  Davis  sold  and 
assigned  the  same  to  plaintiff.  Defendant  Davis  pleaded 
that  plaintiff  is  not  the  owner  of  the  note  and  mort- 
1  gag®,  and  that  it  is  not  the  real  party  in  interest.     De- 

fendant Failyer  purchased  the  land  covered  by  the 
mortgage  from  the  Gordons,  and  assumed  and  agreed  to 
pay  the  mortgage  indebtedness.  After  the  transfer  of  the 
note  and  mortgage  to  Davis,  he  (Failyer)  paid  Davis  $300^ 
which  he  wishes  to  have  credited  on  the  note  in  any  event ; 
and  he  also  pleaded  that  Davis,  and  not  the  plaintiff,  is  the 
real  owner  of  the  note.  On  the  issues  thus  joined  the  case 
was  tried  to  the  court,  resulting  in  a  decree  dismissing 
plaintiff's  petition,  directing  a  credit  of  $300  on  the  note  in 
favor  of  Failyer,  and  decreeing  foreclosure  in  favor  of 
Davis.    Plaintiff  appeals. — Reversed. 

n,  H.  Shenff  for  appellant. 

Bolton,  McCoy  &  Bolton  and  B.  W.  Preston  for  ap- 
pellee Failyer. 

B.  W,  Preston  for  appellees  Gordon  and  Davis. 

Deemer^  J. — The  real  issue  between  plaintiff  and  de- 
fendant Davis  involves  the  ownership  of  the  note  and  mort- 
gage, and  between  plaintiff  and  Failyer  the  effect  of  the 
$300  payment  made  to  Davis  after  plaintiff  claims  to  have 
purchased  the  note.  The  record,  from  which  it  appears  that 
the  evidence  was   duly   preserved,   shows  without   dispute 
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that  Mrs.  Shaw  sold  and  assigned  the  note  and  mortgage 
to  defendant  Lee  Davis.     The  mortgage  was  assigned 
2  on  the  margin  of  the  record,  but  the  note,  although 

payable  to  Mrs.  Shaw  or  order,  bore  no  endorsement. 
Davis  took  the  note  and  mortgage  with  him  to  Nebraska, 
and  it  is  claimed  that  he  there  exchanged  the  same  for  a 
tract  of  land  situated  in  the  last  named  state,  or  that  he 
deposited  the  same  with  plaintiff  as  collateral  security  for 
the  balance  of  the  purchase  price  of  the  land.  This  is 
denied  by  Davis,  and  the  issue  of  fact  thus  presented  lies 
at  the  very  threshold  of  the  case.  It  is  admitted  that  de- 
fendant Davis  went  to  Nebraska,  and  that  he  purchased  a 
quarter  section  of  land  from  W.  H.  Lanning,  through  his 
agent,  one  Sherwood.  Two  written  contracts  seem  to  have 
been  drawn  up  regarding  the  sale,  from  one  of  which  it  ap- 
pears that  the  note  and  mortgage  in  controversy,  on  which 
there  was  due  the  sum  of  $700,  with  interest,  were  turnea 
in  as  so  much  cash,  or  taken  as  collateral  security  for  the 
payment  of  $700  of  the  consideration ;  but  in  the  other — the 
one  signed  by  Lanning  himself — no  mention  is  made  of  the 
note  or  mortgage.  Defendant  Davis  contetnds  that  that 
part  of  the  first  contract  referring  to  the  $700  note  and 
mortgage  was  added  after  the  instrument  was  signed,  and 
is  a  forgery.  We  do  not  find  it  necessary  to  settle  this  dis- 
pute, as  all  concede  tliat  Davis  left  the  note  and  mortgage 
with  one  Miller,  the  cashier  of  the  bank  at  Oxford,  Neb. ; 
plaintiff  says  as  part  payment  or  as  security  for  the  purchase 
price  of  the  land  sold  Davis  by  Shenvood,  as  agent  for  Lan- 
ning, while  defendant  Davis  contends  that  he  left  them  with 
the  cashier  for  safe  keeping,  with  some  other  papers,  deli\^ 
ered  at  the  same  time  as  collateral  for  a  small  loan.  From 
a  careful  reading  of  the  record  we  are  constrained  to  hold 
that  the  note  and  mortgage  were  left  with  the  cashier  of  the 
bank  as  collateral  security  for  part  payment  of  the  considera- 
tion of  the  Lanning  land,  that  Lanning  held  the  land  as  trus- 
tee for  the  plaintiff,  and  that  plaintiff  has  such  interest  in 


484        MoKiNLEY-L.  L.  &  T.  Co.  v.  Goedow.  [113  Iowa 

the  note  and  mortgage  as  entitled  it  to  sue  thereoiL  .  It  is  not 
our  custom  to  set  out  the  evidenoe  sustaining  the  conclu- 
sions reached,  and  we  make  no  exception  of  this  case.  '  Suf- 
fice it  to  say  that  the  great  preponderance  of  the  evidence 
seems  to  be  with  the  plaintiff.  The  note  and  mortgage  were 
delivered  to  the  cashier  of  the  bank  for  the  use  and  benefit  of 
W.  H.  Lanning  on  April  13,  1894.  The  note  matured  on 
or  before  three  years  after  January  11,1892.  On  January 
16,  1895,  Failyer,  thepurclmser  of  the  mortgaged  land,  paid 
$300  on  the  note  to  the  defendant  Davis,  taking  his  receipt 
therefor.  When  the  payment  was  made,  Davis  told  Failyer 
that  the  note  was  in  the  bank  at  Oxford,  Xeb.,  for  safe- 
keeping, Failyer  made  the  payment  in  good  faith,  and  with- 
out notice  or  knowledge  of  plaintiff's  claim.  The  note  was 
payable  to  order,  and  was  not  endorsed  by  the  original  payee 
or  by  Davis.  There  was  an  assignment  of  the  mortgage  on 
the  margin  of  the  record  to  Davis,  but  no  other  or  further 
assignment  seems  to  have  been  made.  In  the  light  of  this 
record  Failyer  ought  to  be  protected  in  his  payment  to 
Davis,  although  plaintiff  was  then  the  equitable  owner  of 
the  note  and  mortgage.  Downing  v.  Oibson,  53  Iowa,  517; 
Bone  V.  Thorp,  63  Iowa,  223;  Haywood  v.  Seeher,  61  Iowa, 
574;  Quincy  v,  Ginsbach,  92  Iowa,  14A ;- Livermore  v.  Max- 
wellj  87  Iowa,  705;  Parmenter  v.  Oakley,  69  Iowa,  389. 

II.  It  appears  from  the  evidence  that  the  plaintiff  is  a 
corporation  organized  under  the  laws  of  the  state  of  Pennsyl- 
vania. By  the  laws  of  Nebraska  it  could  not  hold  title  to  real 
estate.  The  land  sold  to  Davis  really  belonged  to  the  plain- 
tiff, but  the  title  thereto  was  placed  in  the  name  of  W.  H, 
Lanning  to  avoid  the  Nebraska  law.    It  is  now  insisted  that 

plaintiff  had  no  title  to  the  land,  and  is  unable  to 
3  perform  its  contract  with  Davis.    This  issue  does  not 

seem  to  have  been  made  in  the  pleadings,  and  cannot 
now  be  considered.  Had  the  issue  been  tendered,  it  would  be 
without  merit,  for  no  one  but  the  state  may  take  advantage 
of  the  statute.  Carlow  v.  Aultman  &  Co,,  28  Neb.  676, 
(44  N.  W.  Kep.,  873). 
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11.  Further  point  is  made  that  plaintiff  has  not  tendered 
a  deed  and  abstract  for  the  land  sold  to  Davis,  and  therefore 
cannot  recover.     This  point  is  not  made  in  the  pleadings. 

If  it  were,  it  is  \vithout  merit,  for  by  the  terms  of 
4  the  contract  the  deed  is  not  due  until  the  purchase 

price  is  fully  paid.  With  a  judgment  and  decree 
in  plaintiff's  favor,  there  will  yet  remain  a  considerable 
part  of  the  purchase  price  unpaid.  Moreover,  a  deed  for  the 
land,  duly  signed  by  Lanning,  appears  in  the  record.    Again, 

it  is  insisted  that  plaintiff  cannot  now  make  a  good 
6  title  because  of  some  outstanding  tax  deeds.     There 

are  three  answers  to  this  contention :  First,  this  de- 
fense is  not  pleaded ;  second,  the  tax  title  grew  out  of  Davis' 
default;  third,  the  plaintiff  is  not  bound  to  tender  good 
title  until  the  entire  purchase  price  is  paid.  On  the  whole, 
it  appears  to  us  that  defendant  Davis  purchased  the  Nebraska 
land  at  the  time  indicated,  giving  the  note  and  mortgage  in 
controversy  as  part  payment,  or  as  collateral  for  the  pur- 
chase price.  He  went  upon  the  land  immediately  and 
occupied  it  until  the  fall  of  the  year  1894,  producing  little, 
if  anything  thereon.  The  prospect  for  Nebraska  crops  did 
not  seem  very  flattering,  and  Davis  either  abandoned  the 
land  or  leased  it  to  another,  and  came  back  to  Iowa  to  live. 
He  left  the  note  and  mortgage  with  the  bank,  and  has  failed 
to  make  the  subsequent  payments  called  for  by  his  con- 
tract. Whether  he  may  now  make  them,  and  have  a  deed 
to  his  land,  we  are  not  required  to  determine.  Plaintiff 
in  argument  offers  to  make  the  deed,  and  w^e  see  no  objection 
to  making  the  decree  so  provide.  Plaintiff  should  have 
judgment  against  defendants  Gordon  and  Failyer  for  the 
amount  of  the  note  in  suit  less  the  $300  payment  made  by 
Failyer,  and  a  decree  foreclosing  its  mortgage  against  all 
defendants.  The  decree  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  a  decree  in  harmony 
with  this  opinion. — Reversed. 
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D.   A.   HUggabd  v.   Independent    School  District   of 
Algona^  Appellant. 

Condemnation  for  School  Purposes:  measure  of  damages.  Con- 
stitution, Art.  1,  section  18,  requires  that,  when  private  prop- 

8  erty  is  taken  for  public  use,  just  compensation  shall  be  made 
therefor;   and  Code,  section  2815,  that  on  the  taking  of  land 

4  for  school  purposes  the  damages  shall  be  assessed,  as  near  as 
may  be,  on  the  basis  of  the  value  of  the  real  estate  appropriate!. 
Held,  that,  on  an  award  of  damages  for  the  appropriation  of 
half  a  lot  for  school  purposes,  the  other  half  being  occupied 
by  the  owner's  dwelling,  the  damages  are  not  limited  to  the 
value  of  the  land  taken,  but  may  include  the  damage  to  the 
entire  premises,  if  occupied  as  a  whole. 

Same.  Where  half  of  a  lot  is  condemned  for  school  purposes,  the 
fact  that  it  is  separated  from  the  other  half  by  an  alley  does 

4  not  prevent  the  owner  being  entitled  to  damages  not  only  for 
the  value  of  the  land  taken,  but  for  the  injury  to  the  entire  lot, 
if  occupied  as  a  whole. 

Jury  Question.  Where  the  two  halves  of  a  lot  are  separated  by  an 
alley,  one  half  being  used  for  residence  purposes,  on  the  con- 

5  demnation.  of  the  other  half  for  school  purposes,  the  question 
whether  the  premises  are  so  owned  and  used,  together  with  the 
damages  to  be  allowed,  not  only  for  the  value  of  the  land 
taken,  but  for  any  damages  accruing  to  the  whole  tract,  is  a 
question  for  the  jury. 

Harmless  Error,    The  failure  to  submit  to  a  jury  will  not  warrant 

5  reversal  when  no  different  result  may  be  anticipated  under  the 
evidence,  had  a  jury  acted. 

Consequental  Damages.  Under  Code,  section  2815,  declaring  that, 
on  the  condemnation  of  land  for  school  purposes,  damages 
sustained  shall  be  as  near  as  may  be  on  the  basis  of  the  valup 

6  of  the  real  estate  appropriated,  on  condemnation  of  land  fo7 
the  erection  of  a  school  house,  the  land  being  taken  next  to  the 
owner's  residence,  the  owner  is  entitled  to  damages  for  con- 
sequential injuries  to  the  proximity  of  the  improvement. 

Same.  Where  half  of  a  lot  is  condemned  for  the  purpose  of  erecting 
a  school  house  thereon,   in   assessing  damages   for  such  tak- 

7  ing,  the  advantages  resulting  from  the  proximity  of  a  school 
building  may  not  be  considered. 
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Evidence,    Where  a  half  of  a  lot  is  condemned  for  school  purposes, 
on  appeal  to  the  district  court  from  the  award  of  damages, 
9     it  was  proper  to  allow  a  witness,  in  proceedings  for  determin- 
ing the  damages,  to  be  asked  what  the  value  of  the  half  lot  in 
question  would  be  worth  to  the  rest  of  the  owner's  property. 

Harmless  Admission.  Where,  on  appeal  to  the  district  court  from 
an  award  of  damages  on  the  condemnation  of  land  for  the 
erection  of  a  school  house,  a  witness  testified  as  to  what  his 
property  in  the  neighborhood  sold  for,  and  was  then  allowed 
9  to  state,  over  the  objection  of  the  school  district,  the  value  of 
the  improvements  on  such  property,  there  was  no  prejudice  to 
the  district;  what  he  had  stated  as  the  value  of  the  lot  and  the 
value  of  the  improvements  separately  corresponding  substan- 
tially to  what  he  had  testified  to  as  to  what  he  sold  it  for. 

JIarmless  ExcJv^ion  of  Evidence,  Where,  on  appeal  from  an  award 
of  damages  on  the  condemnation  of  land  for  school  purposes, 
complaint  was  made  of  the  exclusion  of  the  valuation  of  the 
S  property  as  shown  by  the  return  thereof  made  by  the  owner 
to  the  assessor,  but  the  record  did  not  show  what  value  the 
owner  put  on  the  property  in  his  return,  the  exclusion  cannot 
be  regarded  as  error. 

Appeal  From  Condemnation  for  School  Purposes:  notice  held 
GOOD.  Where,  on  appeal  to  the  district  court  from  an  award  of 
damages  in  proceedings  to  condemn  lands  for  school  purposes, 

1  the  notice  of  appeal  was  properly  entitled,  making  the  school 
district  defendant,  was  addressed,  "to  said  defendant,"  while 
also  naming  the  president  of  the  board  and  county  superln- 

2  tendent.  and  served  on  the  president,  an  objection  that  the  no- 
tice was  insufficient  because  not  directed  to  or  served  on  the 
school  district,  was  not  well  taken,  since  the  recital  of  the 
president's  name  should  be  treated  as  mere  supplusage,  and  by 
Code,  section  3531,  an  original  notice  in  an  action  against  a 
school  district  may  be  served  on  the  president. 

Same:  County  superintendent  and  sheriff.  CJode,  section  2815,  de- 
clares that  proceedings  for  the  condemnation  of  land  for  school 
purposes  are  to  be  instituted  before  the  county  superintendent, 

1  and  that  from  an  estimate  of  damages  by  him  an  appeal  may 
be  taken  by  giving  notice  thereof  as  in  case  of  taking  private 

2  property  for  works  of  internal  improvements.  Section  1999 
provides  that  on  a  condemnation  of  private  property  for  works 
of  internal  improvement  the  sheriff  shall  appoint  freeholders 
to  assess  the  damages  sustained,  and  make  report  to  him,  and 
a  subsequent  section  declares  that  an  appeal  notice  shall  be 
served  on  the  sheriff.  Held,  that  since,  under  section  1999,  the 
notice  of  appeal  is  to  be  served  on  the  officer  before  whom  the 
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proceedings  are  conducted,  it  is  proper,  on  appeal  to  the  dis- 
trict court  from  the  award  of  damages  on  condemnation  of  land 
for  school  purposes,  to  serve  the  notice  of  appeal  on  the  county 
school  superintendent  instead  of  on  the  sheriff. 

Judgment  on  appeal:  Not  allowed  on  assessment  'by  jury.  On  ap- 
peal to  the  district  court  from  an  award  of  damages  on  pro- 
ceedings to  condemn  land  for  school  purposes,  it  was  error  to 

10  render  judgment  against  the  school  district  for  the  amount 
of  damages  allowed  on  appeal.  The  district  had  the  right 
to  abandon  the  improvement  and  deciline  to  pay  the  amount 
assessed. 

Appeal    from    Eussuth    District     Court. — Hon.  W.     B. 
QuARTON^  Judge. 

Friday,  April  12,  1901. 

Plaintiff  appealed  to  the  district  court  from  the  award 
of  damages  in  a  proceeding  to  condemn  for  school  purposes 
a  part  of  a  lot  owned  and  used  by  him  in  connection  with  an- 
other lot  occupied  as  his  residence.  The  district  court  in- 
creased the  allowance  of  damages  from  $250' to  $350,  and  the 
defendant  appeals. —  Modified. 

Sullivan  &  McMahon,  E.  V.  Swetting,  and  E.  A.  Mor- 
ling  for  appellant. 

Clarice  &  Cohenovr  for  appellee. 

McClatn,  J. — I.     The  notice  of  appeal  to  the  district 
court  was  properly  entitled,  but  was  addressed,  "To  Said  De- 
fendant, E.  B.  Butler,  President  of  the  Board  of  Directors 
of  Said  Independent  School  District  of  Alffona,  Kos- 
1  suth  County,  Iowa,  and  F.  Van  Erdewyk,  County 

Superintendent  of  Kossuth  County,  Iowa,''  and  the 
service  was  as  follows:  "Ser\'ice  accepted  October  8,  1898. 
E.  B.  Butler,  President  Board  of  Directors  Independent 
School  District,  Algona,  Iowa.  Frank  Van  Erdewyk,  Coun- 
ty Superintendent,  Kossuth  County,  Iowa."  Appellant  in- 
sists that  for  two  reasons  this  notice  was  not  sufficient :  First, 
because  it  was  not  directed  to  and  served  upon  the  independ- 
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ent  school  district;  and,  second,  because  it  was  served  upon 
the  county  superintendent  instead  of  the  sheriff  of  the  county. 
As  to  the  first  of  these  objections,  we  think  it  is  not  well 
taken.  The  view  of  the  appellant  seems  to  be  that  the  notice 
was  directed  to  the  president  of  the  board  of  directors,  and 
was  served  upon  him.  But  the  title  of  the  case,  as  given  in 
the  notice  showed  that  the  independent  school  district  alone 
was  defendant.  The  recital  of  the  name  of  the  president  in 
the  direction  part  of  the  notice  was  surplusage,  and  may  be 
disregarded.  Omitting  these  words,  the  notice  is  directed, 
"To  Said  Defendant,"  and  the  notice  thus  directed  was  served 
upon  "E.  B.  Butler,  President,"  etc.  By  statute,  an  original 
notice  in  an  action  against  an  independent  school  district  may 
be  serced  on  the  president  Code,  section  3531.  It  is  immater- 
ial that  the  president  was  individually  named  in  the  direc- 
tion part  of  the  notice.  The  material  facts  are  that  the  no- 
tice was  directed  to  the  independant  district  and  service  was 
made  on  the  president  thereof.  This  is  sufficient. 
2  With  reference  to  the  second  objection,  it  is  to  be  no- 

ticed that  the  proceeding  for  condemnation  of  land  for  school 
purposes  is  to  be  instituted  before  the  county  superintendent, 
and  that  from  the  assessment  made  in  the  proceeding  before 
him  "each  party  may  appeal  to  the  district  court  by  giving 
notice  therof  as  in  case  of  taking  private  property  for  works 
of  internal  improvement."  Code,  section  2815.  The  pro- 
vision with  reference  to  the  proceeding  to  condemn  private 
property  for  works  of  internal  improvement  is  that  the  sher- 
iff of  the  county  shall,  upon  written  application,  appoint  six 
freeholders,  etc.,  who  shall  assess  the  damages  to  be  sustained, 
and  make  report  in  writing  to  the  sheriff.  Code,  section 
1999.  Therefore  the  provision  as  to  taking  property  for 
school  purposes  differs  from  that  as  to  taking  property  for  in- 
ternal improvements  in  that  in  one  case  the  proceeding  is 
instituted  before  the  county  superintendent,  while  in  the 
other  case  it  is  instituted  before  the  sheriff.  Now,  the  appeal 
is  to  be  taken  as  we  have  said,  "by  giving  notice  thereof  as 
in  the  case  of  taking  private  property  for  works  of  internal 
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improvement," — that  is,  in  the  same  manner;  and  we  hold 
that  to  serve  the  notice  on  the  county  superintendent  in  the 
one  case  is  equivalent  to  serving  it  on  the  sheriff  in  the  other. 
It  would  be  absurd  to  serve  the  notice  on  the  sheriff,  when  the 
sheriff  has  had  nothing  whatever  to  do  with  the  matter,  and 
equally  absurd  to  give  no  notice  to  the  county  superintend- 
ent, when  he  is  the  officer  before  whom  the  proceedings  have 
to  be  conducted.  While  statutes  are  to  be  constued  accord- 
ing to  their  language,  yet  the  language  is  to  be  given  a 
reasonable  interpretation ;  and  it  seems  to  us  that  serving  the 
notice  on  the  county  superintendent  is  in  accordance  with  the 
<iirection  that  the  appeal  in  school  condemnation  cases  shall 
be  taken  in  the  same  manner  as  is  provided  when  service  on 
the  sheriff  is  required  in  proceedings  to  condemn  for  works 
of  internal  improvement.  Therefore  the  objections  of  appel- 
lent  with  reference  to  notice  of  appeal  to  the  district  court 
are  unfounded. 

II.     Appellant  excepted  to  the  testimony  of  witnesses 
w  ith  reference  to  the  annoyance  or  other  inconvenience  which 
might  result  from  the  establishing  of  a  school  house,  with 
the  effect  of  depreciating  the  value  of  appellee's  prop- 
^  erty,  and  contends  that  the  location  of  a  school  build- 

ing on  property  adjoining  that  .of  appellee  used  for 
a  residence  is  not  a  matter  which  can  be  taken  into  account 
in  estimating  appellee's  damages;  and  in  the  same  connec- 
tion appellant  objects  to  an  instruction  given  by  the  court 
to  the  effect  that  ^^the  jury  should  consider  not  only  the  loss 
of  the  land  and  improvements  actually  taken,  but  the  con- 
dition in  which  the  premises  are  left  after  the  appropriation, 
and  every  inconvenience  naturally  resulting  from  such  ap- 
])ropriation  by  which  the  market  value  of  the  premises  was 
unfavorably  affected;"  and,  further,  that  they  should  "take 
into  consideration  the  natural  and  probable  effect  of  the  use 
for  which  the  property  was  condemned,"  and  "in  what  way 
the  taking  of  the  property  for  school  purposes  will  inconven- 
ience the  plaintiff  in  the  use  of  the  remainder  of  his  property 
or  lessen  its  value."    Tlie  jurors  were  also  instructed  to  de- 
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termine  appellee's  damages  as  indicated  by  "the  difference 
between  the  fair  market  value  of  the  whole  tract  as  above 
described  immediately  before  the  appraisement  and  appro- 
priation of"  the  part  of  a  lot  in  question  and  "the  fair  mark- 
et value  of  the  remaining  portions  *  *  *  immediately  af- 
ter the  appraisement  and  appropriation"  of  such  part  lot, 
^nd  that  they  were  "to  ascertain  from  the  evidence  the  dam- 
ages which  the  plaintiff  will  sustain  in  consequence  of  this 
appropriation  of  a  part  of  his  property."  With  reference 
to  these  rulings  and  instructions  the  appellant  complains 
that  the  jurors  were  improperly  authorized  to  consider  the 
damages  to  the  entire  premises  owned  and  occupied  by  appel- 
lee, and  that  they  were  also  authorized  to  take  into  account 
-damages  to  the  entire  premises  due  to  the  erection  and  main* 
tenance  of  a  school  house  on  adjoining  premises  comprised 
in  part  of  the  portion  of  a  lot  taken  from  him.  In  order  to 
understand  more  clearly  the  question  involved,  it  is  proper 
to  state  that  appellee  was  the  owner,  when  these  proceedinfi^s 
were  instituted,  of  the  southeast  corner  lot  of  block  84  in 
Algona,  and  also  of  the  south  half  of  the  northeast  corner  lot, 
and  the  south  half  of  the  lot  next  west  of  the  northeast  cor- 
ner lot  of  that  block,  and  that  the  house  occupied  by  him  as 
a  residence  was  situated  on  the  southeast  corner  lot,  while 
liis  bam,  chicken  house,  and  other  improvements  were  on  the 
two  south  half  lots  to  the  north,  separated  by  an  alley  from 
tlio  lot  on  which  the  house  is  situated.  The  proceeding  as 
instituted  was  to  condemn  for  school  purposes  the  west  one 
of  these  two  half  lots,  which  in  connection  with  the  remain- 
der of  block  84,  is  to  be  used  as  a  site  for  a  school 
4  house.     The  trial  court  correctly  held  that  the  dam- 

age occasioned  to  appellee  by  tlie  appropriation  of 
this  half  lot  was  not  to  be  limited  to  the  value  of  the  land 
taken,  but  might  include  the  damage  to  the  entire  premises 
of  appellee,  o^vned  and  occupied  by  him  together  as  his  resi- 
dence. This  is  in  accordance  with  the  well-settled  doctrine 
in  regard  to  measure  of  damages  in  case  of  appropriation  of 
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a  part  of  an  entire  tract  for  railroad  right  of  way.  Dotid 
t\  Railway  Co,  76  Iowa,  438;  Cox  v.  Railway  Co.,  77  Iowa, 
20.  The  fact  that  the  two  half  lots  are  separated  by  an  alley 
from  the  lot  on  which  appellee's  honse  is  situated  is  immate- 
rial. In  right  of  way  cases  it  is  well  settled  that  damage  to  the 
entire  premises  occupied  together  for  one  purpose  may  be  con- 
sidered, although  portions  of  the  premises  which  are  thus  oc- 
cupied together  are  separated  by  streets  or  highways.  Renr 
wick  V.  Railroad  Co.,  49  Iowa,  664,  672;  Ham  r. 
5  Railway  Co.,  61  Iowa,  716.     While  it  is  true  that 

the  question  as  to  whether  the  premises  described  are 
actually  owned  and  used  together  as  one  tract  is  for  the  jury 
(Ellsworth  V.  Railway  Co.,  91  Iowa,  386),  yet,  as  there  was 
no  conflict  in  the  evidence  on  this  point,  we  do  not  think  there 
was  reversible  error  in  assuming  the  fact  and  instructing  the 
jury  accordingly.  It  may  be  that  it  would  have  been  proper 
to  submit  the  question  to  the  jury,  inasmuch  as  the  burden 
was  on  appellee  to  establish  the  fact ;  but  we  will  not  reverse 
for  failure  to  do  so,  as  no  other  result  could  be  anticipated 
under  the  evidence.  Land  Co.  v.  Hillis,  76  Iowa,  246; 
Newell  V.  Martin,  81  Iowa,  238. 

III.  It  is  proper  here  to  consider  the  claim  of  appel- 
lant that  the  rule  as  to  estimation  of  compensation  for  land 
taken  for  school  purposes  is  diflferent  from  that  prescribed 
where,  land  is  to  be  taken  for  railroad  right  of  way.  The 
statutory  language  in  the  two  cases  is  not  exactly  the  same. 
In  the  case  of  taking  for  right  of  way,  the  commissioners  are 
directed  to  "assess  the  damages  which  said  owner  will  sus- 
tain by  the  appropriation  of  his  land  for  the  use  of  said  coi^ 
poration"  (Code,  section  1999),  while  the  referees  appointed 
in  case  of  land  taken  for  a  school  house  site  are  directed  fo 
"fix  the  damages  sustained  as  near  as  may  be  on  the  basis  of 
ijie  value  of  the  real  estate  so  appropriated"  (Code,  section 
2815).  But  there  is  no  difference  in  meaning  between  these 
two  provisions.  It  is  evidently  intended  in  each  case  to  pre- 
viJe  for  the  assessment  of  "just  compensation/'  which  by  the 
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consiituiiou  is  required  to  be  made  where  private  property 
is  taken  for  public  use.  Constitution,  article  1,  section  18. 
The  rules  which  we  have  above  considered  with  reference  to 
compensation  for  railroad  right  of  way  have  been  held  appli- 
cable iu  determining  the  assessment  of  the  value  of  land  tak- 
en for  iQunieipal  purposes.  Bennett  v.  City  of  Marion,  106 
Iowa,  62S. 

IV.  We  are  prepared  now  to  consider  the  most  difficult 
question  involved  in  this  proceeding,  which  is  the  right  of 
appellee  to  consequential  injury  to  his  entire  premises  due 

to  the  taking  of  a  portion  of  such  premises  as  a  part 
6  of  the  site  for  a  public  school  building.     In  rulings 

on  evidence  and  instructions  to  the  jury,  the  court 
below  adopted  the  view  that  any  inconvenience  due  to  the 
taking  of  the  property  for  school  purposes,  and  naturally 
resulting  from  such  appropriation,  by  which  the  market 
value  of  the  premises  was  unfavorably  affected,  should  be 
considered  in  determining  appellee's  damages.  In  consider- 
ing what  damages  should  be  allowed  where  property  is  taken 
for  public  use,  there  are  three  possible  views:  First,  that 
the  landowner  is  entitled  only  to  the  value  of  the  land  of 
which  he  is  deprived,  and  the  damage  to  the  remainder  of 
the  tract  due  to  that  particular  portion  being  separated  from 
the  balance,  without  any  compensation  to  him  for  injury 
from  a  use  of  the  portion  taken  for  purposes  which  may  cause 
him  only  the  same  kind  of  inconvenience  which-  is  suffered 
by  other  adjoining  property  owners  whose  land  is  not  taken, 
and  who,  therefore,  would  not  be  entitled  to  any  damages; 
second,  that  the  landowner  is  entitled  to  compensation  not 
only  for  the  taking  of  his  land,  but  for  the  use  of  it  for  pub- 
lic purposes,  even  though  the  use  is  lawful,  if  it  cause  him 
injury ;  and  third,  that  the  landowner,  while  not  in  general 
entitled,  merely  because  a  part  of  his  land  is  taken,  to  com- 
oensation  for  inconvenience  which  he  suffers  in  common 
with  adjoining  landowners  whose  land  is  not  taken,  is  enti- 
tled to  recover  for  depreciation  of  value  of  his  entire  tract 
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arising  from  the  proximity  of  the  public  improvement,  so  far 
as  is  due  to  proximity  secured  by  means  of  taking  a  part  of 
liis  land,  and  which  would  not  have  resulted  but  for  such  tak- 
ing. The  last  one  of  these  is  perhaps  theoretically  sound ;  for 
it  does  not  give  the  landowner  whose  land  is  taken  compensa- 
tion for  the  general  inconvenience  resulting  from  the  public 
improvement  which  affects  in  common  all  adjoining  land 
owners,  while  it  does  give  him  the  damage  resulting  from 
the  taking  of  his  property.  Lincoln  v.  Com.,  164  INfass- 
368  (41  K  E.  Kep.  489)  ;  Rand  v.  City  of  Boston,  1G4  Mass. 
354  (41  K  E.  Rep.  484) ;  Taft  v.  Com.,  158  Mass.  526  (33 
N.  E.  Eep.  1046).  But  this  rule  is  too  difficult  of  applica- 
tion to  be  of  any  practical  value.  Who  can  say  in  this  case, 
for  instance,  how  much  the  inconvenience  due  to  the  prox- 
imity of  the  school  building  on  the  balance  of  this  block 
would  be  increased  by  the  fact  that  the  half  lot  in  question 
was  included  in  the  school  house  site  ?  Probably  a  compen- 
sation based  on  the  first  view  would  satisfy  the  constitutional 
requirement,  but,  if  the  legislature  has  provided  that  a  mor^ 
liberal  measure  of  compensation  shall  be  adopted, — one 
which  gives  to  the  man  whose  property  is  taken  compensa- 
tion for  damages  which  he  actually  suffers,  although  one 
whose  land  is  not  taken  must  suffer  the  same  injury  without 
compensation, — then  the  corporation  which  seeks  to  take  the 
land  must  submit.  Now,  the  statutes  with  reference  to  tak- 
ing private  property  for  public  use  have  been  uniformly  con- 
strued in  this  state  as  entitling  the  man  whose  land  is  takea 
to  damages  beyond  a  mere  compensation  for  being  deprived 
of  his  land.  He  is  allowed,  in  case  of  condemnation  for  rail- 
way purposes,  compensation  for  depreciation  in  the  value  of 
the  remainder  of  the  tract  due  to  the  proximity  of  a  railroad 
operated  in  the  usual  and  proper  manner,  and  the  inconven- 
ience and  annoyance  resulting  therefrom.  Kucheman  v. 
linikway  Co.,  46  Iowa,  360;  Small  v.  Railroad  Co.,  50  Iowa,. 
.']38 ;  Wilson  v.  Railway  Co.,  67  Iowa,  509 ;  McClean  v.  Rail- 
way Co.,  67  Iowa,  568;  Dreher  v.  Railroad  Co.,  59  lowa^ 
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599 ;  Pingery  v.  Railway  Co,,  78  Iowa,  438 ;  Bell  v.  Railway 
Co.,  74  Iowa,  343.  The  reason  for  such  a  rule  is  well  pre- 
sented in  the  case  of  Blesch  v.  Railway  Co.,  48  Wis.  168, 

188  (2  K  W.  Rep.  113).     And  see  Shano  v.  Bridge  Co., 

189  Pa.  St.  245  (42  Atl.  Rep.  128).  We  see  no  reason, 
therefore,  why  the  inconvenience  due  to  the  proximity  of  a 
school  house,  as  affecting  the  market  value  of  appellee's  resi- 
dence property,  should  not  have  been  taken  into  account. 

V.  Appellant  contends  that,  in  estimating  the  elements 
of  inconvenience,  the  advantages  resulting  from  the- 

7  proximity  of  a  school  building  should  be  considered, 
and  that  although,  by  the  constitution,  advantages  to 

the  landowner  are  not  to  be  taken  into  account  in  determining 
the  amount  to  be  paid  to  him  for  the  taking  of  his  land,  yet 
that  the  language  of  the  constitution  does  not  preclude  the 
consideration  of  advantages  as  well  as  disadvantages  in  de- 
termining the  damages  to  be  allowed  him  by  reason  of  con- 
sequential injuries  due  to  the  proximity  of  the  public  im- 
provement. This  court  has,  however,  as  we  understand  it, 
applied  the  principle  that  benefits  shall  not  be  taken  into^ 
accoimt  to  all  cases  where  compensation  is  to  be  made  for  tak- 
ing private  property  for  public  use.  Britton  v.  Railroad  Co., 
59  Iowa,  540;  Frederick  v.  Shane,  32  Iowa,  254;  Bland  v.. 
Hixenbaugh,  39  Iowa,  532. 

VI.  Other  assignments  of  error  by  appellant  must  be 
briefly  noticed.  Exception  was  taken  to  the  exclusion  of  the- 
valuation  of  the  property  as  shown  by  the  return  thereof 

made  by  the  owner  to  the  assessor.     While  the  as- 

8  sessor's   valuation    may    not    be   shown    (EherJce    v.. 
Ilecht,  96  Iowa,  9G),  it  seems  that  the  return  of  value 

made  by  the  property  owner  to  the  assessor  may  be  proven  as 
an  admission  by  him.  Railroad  Co.  v.  Smith,  89  Ala.  305 
(7  South.  Rep.  634)  ;  Smith  v.  Railroad  Co.  141  Pa.  St.  68 
(21  Atl.  Rep.  505).  But  the  record  does  not  show  what  value 
appellee  put  upon  the  property  in  his  return  to  the  assessor,, 
and  therefore  it  does  not  appear  that  any  prejudice  has  re- 
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suited  from  the  exclusion  of  the  evidence.  Complaint  is 
made  of  the  admission  of  evidence  as  to  what  other  property 
was  appraised  at  in  said  condemnation  proceeding,  and  as  to 
what  the  referees  took  into  account  in  fixing  the  damage  to 
appellee,  but  an  examination  of  the  record  fails  to  show  the 
errors  complained  of.  The  answers  of  the  witnesses  seem  to 
liave  been  with  reference  to  their  own  opinions  as  to  the  value 
of  the  property,  and  not  with  reference  to  the  ap- 

9  praisement  made.     The  ruling  sustaining  objection 
to  a  question  propounded  to  one  of  defendant's  witnesses 

as  to  what  the  half  lot  in  question  would  be  worth  to  the  rest 
of  appellee's  property  was  proper.  Uarlley  v.  Railroad  Co., 
85  Iowa,  455,  466.  Another  witness  testified  as  to  what  his 
property  in  the  neighborhood  sold  for,  and  then  was  allowed 
to  state,  over  appellant's  objection,  the  value  of  the  improve- 
ments on  such  property.  We  cannot  say  that  there  was  any 
prejudice  to  appellant,  for  what  he  said  as  to  the  value  of 
the  lot  and  the  value  of  the  improvements  separately  corre- 
sponded substantially  to  what  he  had  already  testified  to  as 
to  what  he  sold  it  for. 

VII.     The  court  rendered  judgment  against  appellant 

for  the  amoimt  of  appellee's  damages  as  assessed  by  the  jury. 

This  was  erroneous.     Hartley  v.   Railway  Co,,  85 

10  Iowa,  455,  460.    In  this  respect  the  judgment  of  the 
lower  court  should  be  modified,  and  the  case  is  re- 
manded for  that  purpose. — Modified  and  affikmed. 


J.  J.  Theusen,  Appellee,  v.  W.  R.  Bryan,  Defendant,  John 
R.  Stewaet,  Peter  D.  Moeler,  James  Porter  and 
Reinbeck  State  Bank,  Appellants. 

Fraudulent  Purchase:    actionable  fraud  of  thibd  pebson:     What 
is  not.    A  partnership,  without  interest  in  his  business,  per- 
mitted a  buyer  of  live  stock  to  make  his  shipments  in  its 
1    name.    Drafts  in  favor  of  the  firm,  drawn  against  such  ship- 
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ments  were  deposited  in  a  bank  at  Relnbeck  to  the  credit  of 
the  buyer.  The  buyer  issued  his  own  checks  in  payment  of 
what  he  bought  This  bank  paid  such  checks,  charged  them 
to  the  buyer's  account  and  then  sent  them  to  said  firm.  The 
buyer  also  issued  checks  upon  a  bank  at  Hudson  and  it  paid 
these  on  the  promise  of  one  member  of  said  firm  that  it  would 
Lave  this  bank  from  loss.  The  Hudson  bank  forwarded  the 
raid  checks  to  the  Reinbeck  bank,  which  charged  them  to  the 
account  of  the  buyer  and  remitted  to  Uie  Hudson  bank.  Plain- 
tiff and  his  assignor  sold  stock  to  the  buyer,  receiving,  in  pay- 
ment, checks  upon  the  Hudson  bank.  Before  it  received  these 
checks  the  said  firm  and  the  Relnbeck  bank  notified  it  to  re- 
fuse payment,  which  was  done.  Part  of  the  stock  bought  was 
shipped  to  a  commission  firm  in  Chicago  in  the  name  of  said 
partnership.  It  applied  the  proceeds  to  a  debt  due  from  the 
partnership  on  prior  deals.  For  the  rest  of  the  stock  bought  the 
buyer  made  a  bill  of  sale  to  the  Reinbeck  bank  to  pay  his  own 
debt.  This  stock  was  sold  -  in  the  name  of  said  partnership 
and  the  proceeds  applied  on  the  buyer's  debt  to  said  bank. 

2  Held,  fraud  being  the  only  issue,  and  the  buyer  having  pur- 

3  chased  with  intent  to  pay,  the  seller  could  not  recover  of  said 
partnership  the  value  of  what  was  sold,  though  the  firm  stopped 

6  payment  of  said  checks  with  Intent  to  cheat  the  sellers,  with 
the  knowledge  that  they  had  not  been  paid.  What  the  firm  did 
was  no  more  than  a  breach  of  contract  and  its  intent  to  gain 
an  advantage  by  stopping  payment  does  not  constitute  a  fraud. 

Charge  and  plea.  The  question  of  liability  had  the  partnership 
directed   the   buyer   to   purchase   with   intent   to   defraud    the 

7  seller  should  not  have  been  submitted,  because  not  made  In 
the  pleadings. 

Inst  RUCTIONS  and  evidence.  An  instruction  that  if  A.  directed  B. 
to  purchase  goods  with  intent  to  cheat,  and  thereafter  received 
the  proceeds,  and  if  B.  "bought  the  goods  because  of  this  di- 

4  rection,  and  would  not  have  bought  them"  but  for  this  direc- 
tion, then  the  Jury  might  find  fraud,  etc.,  is  erroneous,  where 
there  was  no  evidence  that  B.  would  not  have  bought  the 
goods  but  for  this  direction,  or  that  he  acted  thereon  in  buying 
them. 

Election  of  Remedies:  suit  on  contbact  and  rescission.  Where 
plaintiff  sued  to  recover  the  price  of  goods,  claiming  there  was 
6  a  valid  contract  for  the  sale,  and  that  defendants  guaranteed 
to  pay  the  buyer's  checks  therefor,  this  was  an  election  of  rem- 
edies, estopping  plaintifl^  to  claim  that  a  subsequent  action  to 
recover  of  defendants  for  fraud  in  the  purchase  was  a  rescission 
of  the  contract. 
Vol  113  la— 32 
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Appeal  from  Grundy  District  Court. — Hon.  F.  C.  Platt, 

Judge. 

Fbiday,  April  12,  1901. 

Action  to  recover  the  value  of  certain  live  stock  sold 
and  delivered  by  plaintiff  and  one  Moag  to  defendant  W.  R. 
Bryan.  There  was  a  trial  to  a  jury,  resulting  in  a  verdict 
and  judgment  for  plaintiff  against  defendants  Stewart, 
Moeler,  and  Porter,  and  they  appeal. — Reversed. 

B,  J.  Williamson  and  Boies  &  Boies  for  appellants. 

Mullan  &  Pickett,  J.  0.  Scott,  H.  0.  Hemenway,  and 
A.  Grundy  for  appellee. 

Deemer^  J. — Prior  to  the  transactions  complained  of 
in  this  case,  defendant  Bryan  and  one  Morrison  were  en- 
gaged in  the  business  of  buying  and  shipping  live  stock  un- 
der the  firm  name  of  Bryan  &  Morrison.  This  firm  had  con- 
tracted a  large  indebtedness  to  Ingwerson  &  Smith,  commis- 
sion men  in  the  city  of  Chicago,  and  at  the  time  of  the  disso- 
lution of  the  firm  was  practically  insolvent.  Bryan,  how- 
ever, desired  to  continue  in  business,  and,  in  order  to  avoid 
trouble  on  account  of  his  indebtedness  to  the  Chicago  com- 
mission house,  made  his  shipments  of  stock  in  the  name  of 
Stewart,  Moeler  &  Co.,  a  co-partnership  doing  a  lumber,  coal, 
and  grain  business  in  the  town  of  Keinbeck.  Drafts  in  favor 
of  this  firm  were  drawn  against  shipments  of  stock  bought  by 
Bryan,  but  the  drafts  were  deposited  in  the  Reinbeck 
1  bank  to  the  credit  of  Bryan.     Bryan  commenced  us- 

ing the  name  of  Stewart,  Moeler  &  Co.  without  their 
consent,  but  they  afterwards  ratified  the  same,  and  must  be 
held  bound  thereby.  This  firm  had  no  interest  in  Brvan's 
business.  They  simply  acted  as  his  bankers.  When  Bryan 
purchased  live  stock  he  issued  checks  in  his  own  name  in  j>ay- 
ment  therefor.  The  bank  paid  the  checks,  and  after  charging 
the  amount  to  Bryan's  account,  sent  them  to  Stetwart,  Moeler 
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&  Co.  Bryan  also  purchased  live  stock  in  the  vicinity  of 
Hudson,  at  which  place  the  firm  of  Stewart^  Moeler  &  Co. 
also  did  business,  and  they  both  issued  checks  on  the  Hudson 
Savings  Bank.  This  bank  paid  both  kinds  of  checks  on  the 
promise  of  one  of  the  members  of  the  firm  of  Stewart,  Moeler 
&  Co.  that  they  would  reimburse  the  bank  for  any  loss  it 
might  sustain  in  the  payment  of  the  checks.  The  Hudson 
bank  forwarded  all  these  checks  paid  by  it  to  the  bank  at 
Keinbeck,  and  the  Bryan  checks  were  charged  to  Bryan's 
account,  and  the  amount  thereof  remitted  to  the  Hudson 
bank,  from  time  to  time,  as  they  were  presented.  Plaintiff 
and  his  assignor,  Moag,  sold  stock,  the  value  of  which  they 
seek  to  recover  in  this  action,  to  Bryan,  and  received  his 
checks  oi^  the  Hudson  bank  in  payment  thereof.  The  prop- 
erty was  delivered  and  the  checks  were  issued  during  bank- 
ing hours  on  the  15th  day  of  January,  1895.  Instead  of  pre- 
senting their  checks  for  payment  to  the  Hudson  bank,  plain- 
tiff and  Moag  on  the  sixteenth  day  of  January,  1895,  depos- 
ited them  with  a  bank  at  Cedar  Falls  for  collection,  and  on 
the  same  day  this  bank  forwarded  them  to  the  Hudson  bank 
for  payment.  In  the  meantime,  and  on  the  morning  of  th^ 
sixteenth  day  of  January,  and  before  the  receipt  of  the  checks 
by  the  Hudson  bank,  the  Eeinbeck  bank  and  Stewart,  Moeler 
&  Co.  notified  the  Hudson  bank  to  refuse  payment  of  all  Bry- 
an's checks.  The  hogs  purchased  from  plaintiff,  Theusen, 
were  placed  with  other  hogs  in  the  yards  at  Hudson ;  and  the 
cattle  purchased  from  Moag,  plaintiff's  assignor,  were 
shipped  to  Chicago  in  the  name  of  Stowaft,  Moeler  &  Co.,  to 
Ingwerson  Bros.  &  Smith.  At  that  time  the  indebtedness  duo 
this  commission  firm  on  account  of  prior  deals  in  the  name  of 
Stewart,  Moeler  &  Co.  was  something  over  $1,500,  and  the 
proceeds  of  the  cattle  so  shipped  were  applied  on  this  in- 
debtedness. Bryan  was  also  indebted  at  this  time  to  the 
Eeinbeck  bank,  and  on  the  sixteenth  day  of  January,  1895, 
made  a  bill  of  sale  to  the  bank  covering  the  hogs  purchased 
of  plaintiff  and  other  property,  to  secure  the  indebtedness. 
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These  hogs  were  thereupon  shipped  in  the  name  of  Stewart, 
Moeler  &  Co.,  on  a  contract  of  sale  theretofore  made  by 
Bryan  to  a  concern  in  Marshalltown,  Iowa,  and  the  proceeds 
were  remitted  to  Stewart,  Moeler  &  Co.,  and  the  amount 
placed  to  the  credit  of  Bryan  on  his  account  with  the  bank. 
The  action  is  to  recover  the  value  of  the  hogs  and  cattle  sold, 
from  each  and  all  of  the  defendants.  Plaintiff  voluntarily 
dismissed  the  action  as  to  Bryan,  and  at  the  trial  the  jury 
was  instructed  to  find  a  verdict  for  defendant  the  Rein- 
beck  hank. 

The  petition  charges  a  contract  liability  for  the  stock 
on  defendants  Stewart,  Moeler  &  Co.,  and  also  seeks  to  re- 
cover the  value  thereof  from  said  firm  because  of  fraud.    The 

contract  liability  is  bottomed  on  the  alleged  promise 
2  of  said  defendants  to  guaranty  or  pay  the  checks 

drawn  by  Bryan  on  the  Hudson  bank,  and  the  claim 
for  torts  on  allegations  that,  with  intent  to  defraud  plaintiff 
and  Moag,  defendants  Stewart,  Moeler  &  Co.  gave  notice  to 
the  Hudson  bank  not  to  pay  Bryan's  check ;  that  when  they 
gave  this  notice  they  knew  the  live  stock  purchased  by  Bryan 
had  not  been  paid  for,  and  that  at  that  time  they  had  ob- 
tained from  Bryan  a  bill  of  sale  covering  all  his  property  to 
secure  the  amount  due  the  bank,  and  that  at  said  time  the 
stock  had  been  shipped  in  the  name  of  Stewart,  iloeler  &  Co., 
as  before  indicated;  that,  with  full  knowledge  of  the  dis- 
honor of  Bryan's  checks  for  the  stock,  Stewart,  Moeler  & 
Co.  appropriated  the  proceeds  of  the  stock  for  which  payment 
had  not  been  made  to  their  own  use  and  benefit,  and  that  all 
defendants  except  Bryan  repudiated  responsibility  for  the 
cheeks  issued  in  payment  for  the  stock,  and  conspired  and 
confederated  together  to  cheat  and  defraud  the  plaintiff  and 
his  assignor  by  applying  the  proceeds  of  said  stock  on  an  in- 
debtedness of  Bryan's  knowing  that  the  stock  had  not  been 
paid  for,  and  in  violation  of  their  agreement  to  honor  the 
checks  and  furnish  Bryan  money  with  which  to  meet  the 
checks  issued  by  him.     The  issue  of  fraud  was  the  only  one 
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submitted  by  the  court  The  chief  evidence  of  the  alleged 
fraud  consists  of  a  certain  declaration  said  to  have  been  jmade 
by  Stewart,  after  the  transaction  complained  of  occurred,  to 
the  effect  that  his  firm  had  concluded  to  close  up  the  busi- 
ness, and  had  so  informed  Bryan;  that  Bryan  said  he  had 
a  part  of  a  car  load  of  cattle  purchased  from  Moag,  and  had 
spoken  to  Theusen  about  his  hogs,  and  that  he  (Bryan)  was 
advised  by  Stewart  to  go  and  buy  the  stock,  make  shipmeiiT, 
and  close  up  the  business,  and  that  he  knew  the  cattle  wx^re 
not  paid  for  when  he  gave  Bryan  the  advice.  In  the  further 
discussion  of  the  case,  it  must  be  borne  in  mind  that  Bryan 
purchased  the  stock  from  plaintiff  and  his  assignor,  giving 
his  checks  therefor  on  the  Hudson  bank;  that  he  (Bryan) 
made  no  misrepresentation  at  the  time  of  the  sale;  and  that, 
so  far  as  shown,  there  was  no  intent  on  the  part  of  Bryan 
not  to  pay  for  the  stock  at  the  time  he  purchased.  It  should 
also  be  remembered  that  Stewart,  Moeler  &  Co.  were  bankers 
for  Bryan,  and  not  principals  in  the  transaction,  and  that 
the  case  was  submitted  solely  on  the  issue  of.  fraud.    Bearing 

on  that  issue,  the  court  gave  the  following,  among 
3  other,  instructions,  to-wit :    "That  the  plaintiff  might 

recover"  in  the  event  the  jury  found:  "Second. 
That  the  defendants  Stewart,  Moeler  &  Co.  stopped  the  pay- 
ment of  the  checks  given  by  Bryan  to  plaintiff  and  Moag  in 
payment  for  the  live  stock  in  question  with  intent  to  cheat 
and  defraud  the  former  owners  thereof,  and  to  appropriate 
or  convert  such  stock,  or  the  proceeds  thereof,  to  their  own 
use  or  benefit,  with  intent  to  defraud  or  cheat  the  former 
owners  or  sellers  of  said  stock."  This  was  manifestly  erro- 
neous, for  the  reason  that  if  Bryan  purchased  the  property 
in  good  faith,  and  with  intent  to  pay  therefor,  the  mere  fact 
that  defendants  stopped  payment  of  the  checks  would  not  con- 
stitute fraud.  At  most,  it  would  be  nothing  more  than  a 
breach  of  contract.  The  intent  of  the  defendants  to  gain  an 
advantage  by  stopping  the  payments  of  the  checks  did  not 
constitute  a  fraud.     Siarr  v.  Stevenson,  91  Iowa,  684;  Van 
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Vechten  v.  Smithj  59  Iowa,  173 ;  Dorris  v.  Miller,  105  Iowa, 
569.  This  same  error  was  repeated  in  the  fifth,  and  also  in 
the  fourteenth,  instruction. 

In  the  third  instruction  given  by  the  court  the  jury  was 

instructed,  in  substance,  that  if  Stewart  directed  Bryan  to 

purchase  the  stock  with  intent  to  cheat  and  defraud,  and 

thereafter   his    firm    received   the   proceeds,    and    if 

4  Bryan  bought  the  stock  because  of  this  direction,  and 
would  not  have  bought  it  but  for  this  direction,  then 

it  might  find  fraud,  etc.  This  instruction  was  erroneous, 
because  there  was  no  evidence  to  show  that  Bryan  would  not 
have  bought  the  stock  but  for  this  direction,  and  no  evidence 
that  he  acted  thereon  in  purchasing  the  property. 

11.     Neither  plaintiff  nor  his  assigner  sold  his  sti>ck 

by  reason  of  any  misrepresentations  made  to  him  by   the 

defendant  Bryan,  unless  it  be  that  at  the  time  he  purchased 

he  (Bryan)  did  not  intend  to  pay  for  the  goods.     No  such 

intent  is  charged  in  the  petition,  however,  and  the 

5  case  was  not  tried  on  that  theory.     Stewart,  Moeler 
ic  Co.  were  not  principals  in  the  transaction,  and 

neither  plaintiff  nor  his  assignor  sold  the  goods  relying  on 
them  for  their  pay.  There  has  been  no  rescission  of  the  con- 
tract as  to  Bryan,  unless  the  bringing  of  this  action  be  a 
rescission ;  and  this  cannot  be  true,  for  it  ap^ars  that  prior 
to  the  bringing  of  this  suit  plaintiff  oommenced  an  action 
to  recover  the  purchase  price  of  the  cattle,  claiming  that  there 
was  a  valid  contract  for  the  sale,  and  that  defendants  prom- 
ised and  guaranteed  to  pay  Bryan's  checks  issued  for  the  pur- 
chase price.  This  was  such  an  election  of  remedies  as  estops 
plaintiff  from  claiming  that  this  action  is  a  recission.  Ebn 
Creek  Elevwtor  Co.  v.  Union  Pac.  Ry,  Co.,  97  Iowa,  710; 
Klocow  V.  Patten,  93  Iowa,  432;  Elliott  v.  Insurance  Co., 
109  Iowa,  39. 

We  are  asked  to  decide  the  question  as  to  whether  or 
not  there  is  any  contract  liability  on  the  part  of  the  defend- 
ants.    As  the  matter  is  not  properly  before  us,  we  do  not 
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• 
pronounce  thereon.    The  record  does  not  call  for  a  decision 

of  the  question,  and  we  leave  it  until  it  properly  arises. 

It  is  a  little  difficult  to  understand  the  theory  on  which 
plaintiff  seeks  to  recover.  In  one  part  of  his  petition  he 
alleges  a  sale  of  the  live  stock  to  Bryan,  and  charges  that 

the  fraud  on  the  part  of  the  defendants  Stewart, 
6  Moeler  &  Co.  consisted  in  notifying  the  Hudson  bank 

not  to  pay  the  checks  drawn  for  the  purchase  price 
thereof,  and  in  taking  the  bill  of  sale  of  the  property.  In- 
deed, this  seems  to  be  the  only  fraud  charged.  If  we  are 
right  in  our  analysis  of  the  petition,  it  is  clear  that  no  ac- 
tionable fraud  is  charged.  The  sale,  as  between  plaintiff 
and  his  assignor  and  Bryan,  was  valid,  and  the  mere  fact 
that  defendant  induced  the  bank  not  to  pay  the  checks,  or 
that  they  received  the  proceeds  of  the  cattle  bought,  would 
not  constitute  a  fraud,  no  matter  what  their  intent.  To  in- 
duce another  to  break  his  contract  is  not  an  actionable  wrong 
unless  accompanied  by  malice,  and,  even  when  so  accom- 
panied, there  is  much  conflict  in  the  cases  regarding  the 
right  to  recover. 

ISTothing  further  need  be  said  on  this  proposition,  and 
no  reference  need  be  made  at  this  time  to  the  conflicting  cases 
mentioned.  As  we  read  the  petition,  Bryan  is  not  charged 
with  an  intent  to  defraud,  and  defendants'  liability  seems 
to  be  predicated  on  the  proposition  that  they  are  fraudulent 
transferees  of  the  property  purchased.  There  could  not,  of 
course,  be  a  valid  sale  to  Bryan,  and  a  recovery  from  his 
transferees,  because  they  took   title  to  the  property  with 

fraudulent  intent  Fraud  never  consists  in  mere  in- 
1  tent.    Starr  v,  Stevenson,  supra.    The  court  charged 

the  jury,  in  effect,  that  if  Stewart,  or  Stewart,  ^Moeler 
&  Co.,  directed  Bryan  to  purchase  the  stock  in  question  with 
intent  to  defraud  plaintiff  and  his  assignor,  then  it  would 
be  justified  in  finding  for  plaintiff.  We  find  no  allegation 
in  the  petition  to  justify  such  a  charge,  and,  in  the  absence 
of  such  allegations,  the  instruction  was  erroneous.     What 
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• 
wo  have  said  fully  indicates  our  views  of  the  law  of  the  ease 

as  presented  by  the  pleadings,  and  it  follows  that  defendants' 
motion  to  direct  a  verdict  for  them  on  the  issue  of  fraud, 
filed  at  the  conclusion  of  the  evidence,  should  have  been  sus- 
tained. We  do  not  overlook  the  case  of  Fitzsimmons  v.  Jos- 
lin,  21  Vt.  129,  cited  in  appellee's  brief.  Conceding  it  to 
announce  correct  rules  of  law,  they  are  not  applicable  to  the 
case  made  by  the  pleadings.  For  the  errors  pointed  out,  the 
judgment  is  beveksed. 


Clement,  Bane  &  Co.  v.  L.  F.  Houck,  Appellant 


Defenses  to  Note:     vabiancb  by  pabol    contemporaneous 

KENT.    In  a  suit  on  a  note  the  defense  was  that  prior  to  the 
giving  of  the  note  the  maker  had  agreed  to  purchase  goods 

1  from  plaintiff  on  an  understanding  that.  If  the  goods  proved 
unsaleable  in  defendant's  territory,  he  should  have  a  rigfht  to 

4  return  them  at  their  purchase  price,  and  that  a  portion  of 
them  were  unsaleable,  and  had  been  tendered  to  plaintiff. 
Held,  that  evidence  to  substantiate  this  defense,  as  a  defense^ 
was  properly  excluded,  as  parol  evidence  contradicting  the 
terms  of  the  note,  the  same  having  been  payable  in  money» 
not  goods. 

Defense  and  counterclaim.    While  this  Is  true,  it  was  error  to  ex- 

1  elude  this  evidence  when  offered  to  substantiate  a  counterclaim 

2  which  set  up  the  same  facts.  Such  evidence  cannot  vary  the 
6  note,  but  is  admissible  to  establish  a  cause  of  action  against 
8    plaintiff  which  operates  as  a  payment  of  his  note. 

Settlement  by  Note:   evtoence  held  not  to  establish.    In  a  suit  on 

a  note    defendant  set  up  as  a  counterclaim  that  prior  to  the 

giving  of  the  note  he  had  agreed  to  purchase  certain  goods 

8    of  defendant  on  an  understanding  that,  if  the  goods  proved 

unsaleable  in  his  territory,  they  might  be  returned  at  their 

6  purchase  price,  and  that  the  goods  so  purchased  had  proved 

7  unsaleable,  and  been  tendered  plaintiff.  The  goods  were  pur- 
chased in  the  fall,  and  could  not  be  offered  for  sale  until 
spring.  The  note  was  given  in  February  following  and  was  on 
demand,  and  defendant  claimed  that  his  rights  under  the  agree- 
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ment  were  expressly  reserved  at  the  time  tlie  note  was  given. 
Held,  that  there  was  nothing  to  show  a  waiver  or  settlement 
of  the  agreement,  precluding  defendant  from  relying  on  the 
agreement  as  a  counterclaim. 

Subsequent  Agreement:  burden  of  proof:  Evidence  introduced 
out  of  order.  In  a  suit  on  a  note,  defendant  set  up  as  a  coun- 
terclaim that  he  had  delivered  a  note,  secured  by  chattel 
mortgage  to  plaintiff  as  security  for  the  note  in  suit,  under 
2  an  agreement  that  the  note  and  mortgage  should  be  returned 
when  the  indebtedness  to  plaintiff  was  reduced  to  $1,200  or 
9  $1,500;  that  the  indebtedness  had  been  reduced  to  less  than 
11,200,  and  plaintiff  refused  to  return  the  note  and  mortgage; 
wherefore  defendant  demanded  Judgment  for  the  value  thereof. 
Defendants  replying,  admitted  such  agreement,  but  alleged 
that  it  was  subsequently  agreed  that  the  security  should  be 
held  for  the  entire  Indebtedness,  upon  which  allegation  plain- 
tiff had  the  burden  of  proof.  Defendant  rested  without  offer- 
ing any  evidence  in  regard  to  the  counterclaim,  and  plaintiff 
offered  evidence  tending  to  show  the  subsequent  agreement, 
whereupon  defendant  offered  evidence  tending  to  show  the 
financial  condition  of  the  makers  of  the  note  and  mortgage, 
and  the  value  of  the  property  covered  by  the  mortgage.  Held, 
that  defendant  if  there  had  been  no  subsequent  agreement, 
was  entitled  to  a  Judgment  for  the  value  of  the  security,  and 
hence  It  was  error  not  to  admit  his  evidence  as  to  the  value 
of  the  note  and  mortgage,  though  it  was  offered  out  of  order, 
no  objection  on  that  account  having  been  interposed. 

Appeal  fivwf  Cedar  Rapids  Superior  Court. — Hon.  T.  M. 
QiBERSON,  Judge. 

Friday,  April  12,  1901. 

Action  to  recover  a  balance  due  upon  a  promissory  note 
executed  by  the  defendant  to  the  plaintiff  February  9,  1898. 
The  defendant  answered,  admitting  the  execution  of  the 
note,  and  that,  but  for  the  matters  set  up  as  defense,  flie 
amount  claimed  would  be  due  thereon.  He  pleads  as  a  de- 
fense that  during  the  month  of  August,  1897,  plaintiff 
1  and  defendant  entered  into  an  oral  agreement  as  fol- 

lows :  ^'That  said  defendant  agreed  to  purchase  and 
plaintiff  agreed  to  sell  to  defendant,  a  large  quantity  of  ready 
made  clothing,  at  prices  then  and  there  agreed  upon ;  that  aa- 
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a  part  of  said  contract  of  purchase  and  sale  it  was  agreed 
that  said  defendant  should  expose  said  goods  for  sale  in 
his  store  at  proper  seasons,  and  should  make  an  earnest  effort 
to  sell  the  same;  that  if,  after  such  exposure  for  sale  and 
effort  to  sell  the  same,  it  should  be  ascertained  that  said 
goods,  or  any  portion  thereof,  were  unsalable  at  a  profit  to 
defendant,  or  were  unsuited  to  the  trade  of  the  locality 
or  territory  in  which  the  defendant  was  doing  business,  the 
defendant  should  have  the  right  to  tender  back  the  goods  so 
found  to  be  unsalable,  or  unsuited  to  the  defendant's  trade, 
and  that  the  plaintiff  would  receive  the  same  at  the  same 
price  at  which  they  were  origiiialy  sold  by  the  plaintiff  to 
the  defendant."  He  alleges  that  he  exposed  the  goods  for 
sale,  that  a  portion,  amounting  to  $803.75,  was  unsalable, 
and  unsuited  to  the  trade  of  the  territory,  that  within  a 
reasonable  time  he  notified  plaintiff  of  that  fact,  of  his  desire 
to  return  the  goods,  and  about  March  9,  1899,  offered  to 
return  said  goods.  That  at  the  time  of  the  tender,  and  ever 
since,  he  has  been  ready,  able  and  willing  to  deliver  said 
gnosis  to  plaintiff,and  holds  the  same  subject  to  the  orders 
of  the  plaintiff,  wherefore  he  denies  that  he  is  indebted  to 
the  plaintiff  as  claimed.     He  pleads  as  a  counterclaim  the 

same  oral  agreement  and  offer  to  perform  the  same 
2  upon  his  part,and  that  he  has  at  all  times  been  ready, 

willing,  and  able  to  deliver  the  goods  to  the  plaintiff, 
and  holds  the  same  subject  to  the  order  of  the  plaintiff. 
Wherefore  he  claims  that  he  is  entitled  to  receive  credit  on 
said  note  in  the  sum  of  $803.75,  with  interest.  As  a  further 
counterclaim  he  alleges  that  he  delivered  a  certain  note  of 
Gf^orgc  W.  and  Carrie  Alexander,  for  $1,250,  secured  by 
chattel  mortgage,  as  collateral  security  to  the  note  in  suit, 
imdcr  an  agreement  that  said  note  and  mortgage  would  l>e 
returned  when  said  indebtedness  to  plaintiff  was  reduced 
to  $1,200  or  $1,500;  that  it  has  been  reduced  to  less  than 
$1,200,  and  that  plaintiff  refuses  to  return  said  note  and 
mortgage,  wherefore  defendant  prays  judgment  for  the  re- 
turn of  said  note  and  mortgage,  or  for  the  value  thereof. 
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Plaintiff,  in  reply  to  the  defense  pleaded,  denies  that  an  oral 
agi'eement  was  entered  into  as  alleged,  or  that  such  an  agree- 
ment was  performed  by  the  plaintiff.  In  reply  to  the  first 
counterclaim,  plaintiff  denies  that  an  agreement  was  entered 
into  as  alleged,  and  denies  that  the  defendant  offered  to  per- 
form such  an   agreement.     As  a   further  reply,   plaintiff 

alleges  that  at  the  time  the  note  in  suit  was  given 
3  there  was  a  full  and  complete  settlement  of  these 

transactions,  and  that  said  note  was  giveii  for  the 
balance  then  found  due.  In  reply  to  the  second  counterclaim^ 
the  plaintiff  admits  that  said  note  and  chattel  mortgage 
were  turned  over  as  collateral  security  on  the  terms  alleged, 
but  avers  that  it  was  subsequently  agreed  that  the  same 
should  be  held  as  collateral  security  for  the  entire  indebted- 
ness of  the  defendant  to  the  plaintiff.  At  the  close  of  the  evi- 
dence the  plaintiff  moved  to  withdraw  the  defense  and  both 
counterclaims,  and  for  judgment  on  the  note  sued  upon.  The 
jury,  as  instructed  by  the  court,  found  for  the  plaintiff  in  the 
sum  of  $788.49,  and  found  that  the  plaintiff  is  entitled  to 
the  possession  of  the  note  and  chattel  mortgage,  and  also 
found  for  the  plaintiff  on  the  first  coimterclaim.  Judgment 
was  rendered  accordingly  and  defendant  appeals. — Reversed. 

Jesse  Gouge  and  H.  Loomis  for  appellant. 

W.  L.  Crissman  and  L,  P  Main  for  appellee. 

Given,  C.  J. — I.  On  the  trial  the  defendant  offered  to 
prove  that  the  alleged  oral  agreement  was  entered  into  at  the 
time  he  purchased  the  goods;  that  he  exposed  and  offered 
the  goods  for  sale  at  the  proper  season,  and  that  said  goods 
proved  to  be  unsuited  for  the  trade  supplied  by  him.  That, 
after  diligent  effort  to  sell  the  same  at  a  reasonable  profit, 
he  offered  to  return  said  goods  to  the  plaintiff,and  packed 
and  set  aside  the  same,  and  has  since  held  them  subject  to 
the  order  of  the  plaintiff.  That  the  price  of  said  goods,  as 
charged  to  defendant,  was  $803.75.    Defendant  also  offered 
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to  prove  that  at  the  time  he  gave  the  note  in  suit  he  expressly 
reserved  his  rights  under  said  agreement.  To  these  offers 
plaintiff  objected  as  seeking  to  vary  by  pared  the  terms  of 
the  note,  and  the  objection  was  sustained.  Under  a  well- 
established  and  undisputed  rule  of  law  this  evidence 

4  was  not  admissible  to  vary  or  contradict  the  terms^ 
of  the  note,  and  therefore  not  admissible  in  sup- 
port of  the  defense  plead.  The  note  is  payable  in  money, 
not  in  goods ;  and  to  entertain  this  defense  as  such,  and  to  ad- 
mit the  evidence  in  support  thereof,  would  clearly  vary  the 
terms  of  the  note  by  making  it  payable  in  goods,  instead  of 
money.  There  was  no  error  in  excluding  this  evidence,  so 
far  as  the  alleged  defense  is  concerned,  nor  of  withdrawing 
the  defense  from  the  consideration  of  the  jury. 

II.     We  now  inquire  whether  the  defendant  was  enti- 
tled to  introduce  the  offered  evidence  in  support  of  his  first 
counterclaim.     His  counterclaim  shows  a  cause  of  action 
against  the  plaintiff  for  a  money  recovery,  which  he 

5  is  entitled  to  have  set  off  against  the  amount  due  to 
the  plaintiff,  unless,  by  giving  the  note  in  suit,  he  has 

waived  said  right.    Ordinarily,  giving  a  promissory  note  on 

account  of  a  transaction  creates  the  presumption  that  all 

matters  connected  with  that  transaction  have  been 

6  settled;  but  this  uresumption  is  not  conclusive,  but 
may  be  overcome.  As  tending  to  overcome  this  pre- 
sumption, we  have  the  alleged  agreement  and  facts  that  the 
goods  were  purchased  in  the  fall  of  1897,  and  that  the  note 
was  given  February  9, 1898,  before  defendant  had  the  oppor- 
tunity to  expose  the  goods  for  sale  in  the  proper  seasons, 
namely,  in  the  spring  and  summer,  according  to  the  alleged 
agreement.  The  note  was  given  before  the  time  had  expired 
in  which  it  could  be  known  what  goods  there  would  be  to  nr 
turn,  and  before  the  time  had  expired  in  which  they  might 
be  returned.  Defendant  had  until  the  fall  of  1898  to  say 
what  goods  offered  in  proper  season  were  unsalable,  yet,  the 
note  was  due  on  demand,  and  we  may  infer  that  demand 
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^as  made  as  early  as  April  5,  1898,  as  a  payment  of  $250 
•was  made  on  that  day.  Surely,  these  facts,  taken  in  con- 
nection with  the  alleged  agreement,  tend  to  show  that  rights 
xmder  that  agreement  were  not  settled  nor  waived  at  the  time 

the  note  was  given.  If  it  is  true,  as  defendant  of- 
7  fered  to  prove,  that  his  rights  under  the  agreement 

were  expressly  reserved  at  the  time  the  note  was 
given,  then  there  was  neither  waiver  nor  settlement  of  those 
rights.  It  is  insisted  that  this  evidence  is  not  admissible, 
because  it  varies  the  terms  of  the  note.  Defendant,  in  this 
eounterdaim,  does  not  question  the  plaintiff's  right  to  a 
money  judgment  for  a  balance  due  on  the  note,  but  he  is  in 
the  attitude  of  saying  that,  because  of  the  matters  alleged 
in  the  counterclaim,  that  they  have  neither  waived  nor  set- 
tled, the  plaintiff  owes  him  a  sum  of  money,  which  he  asks 
to  have  set  off  against  that  confessed  to  be  due  to  the  plaintiff. 
If  these  rights  were  not  waived  nor  settled,  then  the  de- 
fendant has  a  cause  of  action  against  the  plaintiff,  the  en- 
forcement of  which  as  a  set-off  does  not  vary  the  terms  of 
the  nate,though  it  may  operate  as  any  other  rightful  set-off 
would, — as  a  partial  or  total  payment  of  the  amount  due 
to  the  plaintiff.  In  Axdiman  v.  Wheeler,  49  Iowa,  647,  the 
action  was  upon  two  promissory  notes  given  in  renewal  of 
prior  notes  with  additional  security.  The  debt  was  for  a 
threshing  machine  purchased  under  a  warranty.  Defend- 
ants claimed  that  when  they  gave  the  notes  they  notified 
l^laintiff  that  they  would  not  waive  their  right  to  damages 
for  a  breach  of  the  warranty.  This  court  said :  "If,  then, 
then  parol  agreement  sought  to  be  shown  in  this  case  would 
have  had  the  effect  to  contradict  the  notes,  we  think  that  the 
ruling  of  the  court  that  such  agreement  could  not  be  shown, 
was  correct.  But  the  defendant's  claim  for  damages,  if  they 
had  sustained  any,  was  of  itself  a  cause  of  action.  They  may 
be  considered,  therefore,  as  admitting  that  their  debt  to  the 
plaintiffs  is  truly  evidenced  by  the  notes,  but  claiming  that 
the  plaintiffs  are  ndebted  to  them  by  reason  of  their  agree- 
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ment  in  the  warranty  which  they  have  not  performed."  In 
Murdy  v,  Skyles,  101  Iowa,  549,  it  was  held  that  parol 
evidence  of  an  agreement  to  pay  a  physician  for  medical 
services  out  of  the  avails  of  an  insurance  policy  is  not  ad- 
missible on  the  grounds  that  it  would  vary  a  note  given  in 
payment  for  such   services.     We  conclude,  without 

8  further  citations,  that  the  court  erred  in  excluding 
this  offered  evidence  in  support  of  the  first  counter- 
claim, and  in  withdrawing  that  counterclaim  from  the  con- 
sideration of  the  jury. 

III.  As  to  the  second  counterclaim,  it  will  be  observed 
that  plaintiff  admits  that  the  note  and  chattel  mortgage 
taken  as  collateral  security  were  to  be  returned  to  the  de- 
fendant when  his  debt  was  reduced  to  $1,200  or  $1,500,  and 
that  plaintiff  has  not  returned  said  note  and  mortgage.  The 
balance  now  claimed  on  the  note  is  less  than  $1,200,  there- 
fore, if  nothing  further  appeared,  defendant  would  be  enti- 
tled to  the  note  and  mortgage,  or  their  value,  if  proper  de- 
mand has  been  made.  The  plaintiff  alleges  as  the  reason 
why  the  note  and  mortgage  have  not  been  and  should 

9  not  be  returned,  that  it  was  subsequently  agreed  that 
they  should  be  held  as  security  for  the  entire  indebt- 
edness. The  defendant  rested  without  offering  any  evidence 
with  respect  to  this  counterclaim,  and  the  plaintiff  offered 
evidence  tending  to  show  the  alleged  subsequent  agreement. 
Thereupon  defendant  offered  evidence  tending  to  show  the 
financial  condition  of  the  makers  of  said  note  and  mortgage, 
and  the  value  of  the  property  covered  by  the  mortgage,  to 
which  plaintiff's  objection  was  sustained.  Under  the  admis- 
sion as  to  the  original  contract  with  respect  to  this  note  and 
mortgage,  and  upon  proving  demand  and  refusal  to  return, 
defendant  was  entitled  to  a  money  judgment  for  their  value, 
and  therefore  might  properly  offer  evidence  as  to  th  value. 
That  his  evidence  was  offered  out  of  order  was  not  made  a 
ground  for  excluding  it.  The  burden  was  upon  the  plaintiff 
to  show  that  it  had  been  agreed  that  this  security  should  be 
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held  for  the  entire  debt.  We  think  the  defendant  should 
have  been  permitted  to  prove  the  value  of  said  not  and 
mortgage,  and  to  recover  therefor,  if  demand  and  refusal 
were  established,  unless  the  plaintiflF  proved  the  alleged  sub- 
sequent agreement.  For  tho  errors  pointed  out,  the  jud^ 
ment  is  reversed. 


Polk  County  Savings  Bank  v.  T.  A.  Harding  and  H* 
Galley,  Appellants. 

Usury:  renewals:  Jury  question  Defendant  negotiated  the 
loan  from  W.,  a  loan  agent,  on  his  note,  which  was  renewed 

1  several  times  on  the  security,  part  payments  being  made  from 

2  time  to  time,  and  W.  charging  a  commission  on  each  renewal. 

4  In  an  action  on  the  renewal  note,  by  the  owner,  wherein  a 
defense  of  usury  was  pleaded,  W.  testified  as  to  the  original 
transaction,  that  when  defendant  applied  for  the  loan  he  told 
defendant  he  did  not  have  the  money,  but  might  be  able  to 
negotiate  a  loan  for  him,  and  afterwards  told  him  that  he 
could  fix  it;  the  difference  in  the  face  of  the  note  and  the 
amount  paid  being  the  commission  charged.  The  defendant 
testified  that  W.  said  positively  he  could  let  defendant  have 
the  money  and  that  he  would  charge  a  certain  amount  for  it. 
Held,  that  the  evidence  was  confiicting  as  to  usury  connected 
with  the  first  note,  and  hence  It  was  error  to  withdraw  such 
question  from  the  jury,  the  usury  inhering  in  the  subsequent 
notes  as  well  as  in  the  first. 

Special  riNDiNns.    In  an  action  on  the  note  where  the  defense  was 

usury,  a  finding  that  the  alleged  usurious  payments  were  made 

2    to  an  agent  as  a  compensation  for  negotiating  a  loan,  rendered 

immaterial  the  contention  that  plaintilT,  the  owner  of  the  note» 

knew  that  the  agent  was  making  this  charge. 

Instruction  disapproved.  In  an  action  on  a  renewal  note  for  a 
loan  effected  through  a  loan  agent  wherein  the  defense  of 
usury  was  pleaded,  the  court  instructed,  after  explaining  the 
difference  between  a  renewal  and  a  discount,  that  if  the  trans- 

5  actions  made  through  the  agent  were  renewals  of  the  one  note 
between  plaintiff  and  defendant  and  the  plaintiff  received  more 
than  the  legal  rate  of  interest  for  the  use  of  its  money,  then 
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usury  was  charged;  but,  if  the  tranactions  were  the  discountinff 
of  new  notes,  no  usury  was  charged.  Held,  that  the  instruction 
did  not  make  plain  'the  issue,  which  was  whether  the  discount* 
were  paid  to  the  loan  agent,  as  agent  for  the  defendant,  in  ne- 
gotiating the  loan,  or  whether  for  himself  as  lender;  and^ 
hence,  a  finding  for  plaintiff  was  erroneous,  the  evidence  not 
supporting  a  finding  that  each  note  was  a  new  indebtedness. 

Appeal  from  Polk  DislT^t  Court, — Hon.   C.   P.  Holmes, 

Judge. 

Fridat,  April  12,  1901. 

Action  upon  a  promissory  note  executed  by  the  defend- 
ants January  25,  1897,  for  $550,  payable,  one  month  after 
date,  with  8  per  cent,  interest,  to  T.  A.  Harding,  at  the  of- 
fice of  George  G.  Wright,  Jr.,  Des  Moines,  Iowa,  and  in- 
dorsed as  follows:  ^'I  hereby  guaranty  the  payment  of  the 
within  note  at  maturity,  or  any  time  thereafter  to  which  it 
may  be  extended  at  the  request  of  the  maker  or  makers,  or 
either  of  them,  Waiving  demand,  notice,  and  notice  of  protest. 
[Signed]  T.  A.  Harding.'^  Plaintiff  alleges  that  it  pur^ 
chased  the  note  from  George  G.  Wright  on  or  about  the 
eighth  day  of  February,  1897.  Defendants  answered  in  two 
counts  pleading  usury.  Verdict  and  judgment  in  favor  of 
the  plaintiff.  Defendants  appeal.  The  defendant  Hardi?ig 
being  principal  in  this  note,  he  alone  will  be  referred  to  as 
the  defendant. — Reversed. 

Barcroft  &  McCaughan  for  appellants. 
Cummins,  Hewitt  &  Wright  for  appellee. 

Given,  C.  J. — ^I.  In  July,  1891,  the  defendant  Hard- 
ing applied  to  George  G.  Wright,  Jr.,  for  a  loan  of  about 

$1,300  for  30  days,  with  defendant  Galley  as  surety. 
1   '        Wright  soon  after  informed  Harding  that  he  could 

have  a  loan,  whereupon  Harding  and  Galley  exB- 
outed  their  not6  for  $1,045,  due  in  30  days,  with  8  per  o^int 
interest  after  due,  and  delivered  it  to  Wright,  and  received 
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from  him  the  amount,  less  interest  at  8  per  cent,  for  the  30 
days  and  the  3  days  of  grace,  and  $22.25  retained  by  Wright. 
Wright  got  the  money  from  the  plaintiff  bank,  and  turned 
over  the  note  to  it.  This  note  was  payable  to  and  indorsed 
by  Harding,  the  same  as  the  note  in  suit.  At  the  maturity 
of  this  note  a  second  was  given  in  its  place,  and  it  surren- 
dercxl,  and  from  time  to  time  thereafter,  upon  the  maturity 
of  each  note,  another  was  given  in  its  place,  up  to  January 
25,  1897,  when  the  note  in  suit  was  given.  Payments  were 
made  on  the  debt  and  interest  from  time  to  time,  and  at  each 
renewal  the  new  note  was  taken  for  the  balance  due,  with  8 
per  cent,  interest  i)er  annum  after  maturity,  the  interest  for 
the  time  the  note  had  to  run,  including  the  three  days  of 
grace,  being  paid  by  defendant  in  advance.  It  is  claimed 
that  more  than  8  per  cent,  interest,  the  rate  provided  in  the 
notes,  was  paid  in  advance,  but  not  so  if  the  three  days  of 
grace  are  included.  The  payments  were  all  made,  and  the 
notes  delivered  to  Wright,  and  by  him  turned  over  to.  the 
plaintiff.  The  plaintiff  and  defendants  did  not  meet,  but 
dealt  exclusively  with  Mr.  Wright.  When  each  note  was 
given,  the  defendant  paid  Wright,  in  addition  to  the  interest 
in  advance,  a  sum  equal  to  2  per  cent,  a  month  upon 
tlio  face  of  the  note,  which  Wright  retained,  and  which,  it 
is  claimed  by  the  plaintiff,  was  his  commission  for  securing 
and  extending  the  loan  and  negotiating  the  notes,  and  by  the 
defendants  to  have  been  demanded  and  received  as  usury.  It 
is  not  certain  to  whom  the  first  note  was  payable.  Some  of 
the  earlier  notes  were  payable  to  Wright  but  the  later  ones 
were  payable  and  indorsed  as  is  the  one  in  suit 

II.  Defendant's  counsel  say  the  only  contention  in  the 
case  is  whether  the  note  in  suit  is  for  usurious  interest,  and 
claim:  (1)  That  the  original  note  was  usurious.  (2)  That 
the  note  in  suit  was  a  renewal  of  the  first  note,  and  not  a  new 
<lebt.  (3)  That  the  taint  of  usury  in  the  first  note  inheres 
in  the  note  in  suit.  That  there  was  also  added  usury  in  the 
note  in  suit;  that  interest  was  paid  at  the  rate  of  24  per  cent. 
Vol  118  la— 33 
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per  annum.  Counsel  discuss  these  propositions  at  length. 
We  think  there  is  no  room  to  question  but  that  the  notes  were 
all  for  the  same  debt,  and  that  usury  in  the  first  or  any  in- 
termediate note  would  inhere  in  the  note  in  suit.  The  sole^ 
question  is  whether  the  amounts  charged  and  retained  by 
Wright  were  properly  chargeable  as  commissions,  or  whether 
they  w^ere  charged  and  taken  for  the  use  of  the  money. 

2  If  the  latter,  then,  beyond  question,  there  was  usury 
in  every  note,  and  usury  has  been  carried  forward 

into  the  note  in  suit,  but,  if  the  former,  then  no  charge  of 
usury  is  shown.  This  issue  was  properly  submitted  to  the 
jury,  and  we  cannot  say  but  that,  under  the  evidence,  the 
jury  was  warranted  in  finding  that  Wright  was  employed 
to  and  did  act  as  the  agent  of  the  defendants,  and  that  the 
sums  received  by  him  were  properly  charged  as  compensa- 
tion for  his  services,  and  not  the  use  of  the  money. 

3  The  finding  being  warranted  by  the  evidence,  it  is 
immaterial  whether  or  not  the  plaintiff  knew  that 

Wright  was  making  these  charges. 

III.  The  court  withdrew  from  the  jury  the  question 
whether  there  was  any  usury  connected  with  the  first  note^ 
and  of  this  defendants  complain,  and  insist  that  there  was  a 
conflict  in  the  evidence  of  Wright  and  Harding  on  this  sub- 
ject, such  as  to  require  that  the  issue  should  have  been  sub- 
mitted to  the  jury.     Mr.  Wright  testifies  that,  whea 

4  Harding  asked  him  if  he  could  loan  him  the  amount, 
"I  told  him  I  did  not  have  any  such  sum  of  money  aa 

that^  but  I  thought  I  could  negotiate  his  note  for  such 
an  amount,  and  would  let  him  know  within  a  few  days. 
*  *  *  I  went  back  to  Harding,  and  told  him  I  could 
arrange  it.  *  *  *  The  agreement  I  had  with  Harding^ 
was  that  I  could  negotiate  the  note.  ^  *  *  The  differ- 
ence between  the  face  of  the  note  and  the  amount  he  got  was 
in  the  shape  of  commission  or  compensation  that  Mr.  Har- 
ding paid  me  for  the  negotiation  of  the  note — for  my  ser- 
vices."    Mr.  Harding  testifies:     "Prior  to  the  making  of 
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the  first  of  this  series  of  notes,  I  had  borrowed  money  of  Mr. 
'  Wright,  and  had  sold  him  the  notes.  I  told  him  I  wanted 
to  borrow  this  money  for  a  short  time,  and  that  Mr.  Galley 
would  sign ;  he  said  he  thought  he  could  let  me  have  it.  He 
came  back,  and  said  positively  I  could  have  it  I  do  not 
know  whether  it  was  a  day  or  an  hour,  but  I  borrowed  it 
from  him  himself.  I  do  not  think  anything  was  said  as  to 
whether  the  money  was  to  be  loaned  for  any  greater  length 
of  time  than  that  covered  by  the  first  note;  do  not  think 
anything  was  said  about  the  per  cent  He  said  he  would 
charge  me  so  much  for  it;  he  charged  me  about  three  times 
8  per  cent.''  There  is  certainly  a  conflict  in  this  evidence. 
According  to  Wright's  testimony,  he  acted  as  agent  for  de- 
fendant in  negotiating  the  note,  and  what  he  receoved  was 
as  oonmiissian,  while  according  to  Harding  the  loan  was  by 
Wright  himself,  and  the  amount  he  retained  was  for  the 
use  of  the  money.  We  think,  under  the  undisputed  facts, 
the  question  of  usury  applied  to  the  first  as  well  as  the  subse- 
quent notes,  and  should  have  been  submitted  to  the  jury. 

IV.  The  court  instructed  the  jury  to  determine 
whether  each  of  the  notes  given  after  the  first  was  a  renewal 
of  the  indebtedness,  or  was  a  discount  of  a  new  note,  and, 
after  explaining  the  difference  between  a  renewal  and  a  dis- 
count, instructed  as  follows:  ''If,  so  considering, 
5  shall  find  that  any  of  the  said  transactions  were  re- 

newals of  the  indebtedness  from  the  defendants  to 
the  bank,  and  that  plaintiff  then  and  there  charged  or  re- 
ceived for  the  use  of  its  money  more  than  the  legal  rate  of 
interest,  you  are  instructed  that  such  transaction  was  usuri- 
ous between  th  eplaintiff  and  defendants;  but  if  you  shall 
find  that  each  and  all  of  said  subsequent  transactions  were 
the  discounting  of  a  new  note,  then  and  there  presented,  you 
are  instructed  that  they  are  not  usurious  as  between  the 
plaintiff  and  defendants."  Defendant  insists  that  if  the  in- 
struction is  correct  as  to  there  being  no  usury  if  the  trans- 
actions were  discounts,  then  there  is  no  evidence  to  support 
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the  verdict.  The  bank  discounted  the  notes,  but  whether  for  • 
Wright  as  owner  or  as  agent  for  defendants  is  the  question 
in  the  case,  and  it  might  well  have  been  submitted  upon  the 
single  inquiry  whether  Wright  made  the  loan  or  was  em- 
ployed to  secure  it.  We  think  the  evidence  shows  without 
conflict  that  these  notes  were  renewals,  and  that  Wright  pro- 
cured each  to  be  discounted  by  the  plaintiff ;  but  whether  for 
himself,  or,  for  the  defendant  as  his  agent,  is  the  question.  If 
for  himself,  the  charge  he  made  was  usury,  if  as  his  agent,  it 
was  oompensation.  We  think  the  instruction  did  not  make 
plain  the  single  question  in  issue,  and  that  the  evidence 
would  not  support  a  finding  that  each  note  represented  a  new 
indebtedness.     For  the  errors  pointed  out  the  judgment  is 
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ia_Me        Fraudulent  Banking:     national  banks:     Btatute  construed.    Code, 
]l^    ^  section  1885,  making  it  a  felony  for  any  officer,  director,  mana- 

ger, member,  or  persons  connected  with  a  bank,  firm,  etc,  do- 
2  ing  a  banking  business  to  receive  deposits  with  knowledge  that 
the  bank  firm,  etc.,  is  insolvent,  applies  to  officers  of  National 
Banks,  though  the  chapter  in  which  such  section  is  found  is 
a  chapter  prescribing  how  state  and  savings  banks  shall  be 
managed. 

8ahe:    CofiYict  of  laws.    Such  act  is  not  void  in  so  far  as  It  applies 

to  national  bank  officers,  on  the  ground  that  it  is  an  attempt  to 

8    control  and  regulate  the  receipt  of  deposits  by  national  banks, 

and  In  confiict  with  the  law  of  the  United  States  authorizing 

national  banks  to  receive  deposits. 

Indictments:     setting  aside:     Failure  to  swear  witness.    The  fail- 
ure of  a  grand  jury  to  swear  a  witness  as  required  by  Code,  sec- 
4    6254,  5255,  5260,  is  not  sufficient  to  authorize  the  setting  aside  of 
an  indictment,  since  it  is  not  included  in  the  grounds  therefor 
specfied  In  section  5319,  which  are  exclusive  of  other  grounds. 

OoNSTEUCTiON  OP  INDICTMENT.    Under  Code,  section  5287,  requiring 
1    words  in  an  indictment  to  be  construed  in  their  usual  accepta- 
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tion  an  allegation  in  an  Indictment  charging  the  president 
5  of  a  bank  receiving  deposits  with  knowledge  of  its  in- 
solvency, which  states  that  he  was  president  of  the  bank 
known  as  First  National  Bank  of  D.  is  a  sufficient  allegation 
that  it  is  an  incorporated  bank. 

Duplicity.    An  indictment  charging  a  bank  president  with  accepting 
1    deposits  with  knowledge  that  the  bank  was  insolvent  and  charg- 
ing that  he  connived  at  and  encouraged  such  deposits,  is  not 

5  defective  as  charging  two  offenses,  since  the  separate  offense 

6  of  conniving  at  and  encouraging  such  deposits  requires  the 
actual  acceptance  of  the  deposits  by  other  persons. 

Bvidbitce:    Admissibility  of  hooks  of  hank.    Books  of  a  bank,  kept 
under  the  supervision  of  its  president,  are  admissible  in  a 

7  proceeding  against  him  for  accepting  a  deposit  with  knowl- 
edge of  the  insolvency  of  the  bank,  both  to  show  its  insolvency, 
and  the  president's  knowledge  thereof,  though  they  may  not 
be  admissible  as  books  of  account 

Insolvency  of  hank.    Evidence   of   the  value  of  notes  owned   by 

8  a  bank  is  admissible  for  the  purpose  of  showing  its  insolvency, 
in  a  prosecution  against  its  president  for  accepting  a  deposit 
with  knowledge  of  its  insolvency. 

Cumulative  Instructions:       Requests,     The  failure  to  give   a   re- 
quested  instruction   is   not  error,   when   the   portion   thereof 

9  which  embodies  correct  rules  of  law  is  given  in  another  in* 
struction. 

Appeal  from  Fayette  District  Court, — Hon.  A.  N.  Hobson, 

Judge. 

Friday,  April  12,  1901. 

The  defendant  was  charged  by  indictment  with  having, 
on  the  twenty-first  day  of  August,  1896,  while  engaged  in 
the  banking  business  as  president  of  the  First  National  Bank 

of  Decorah,  at  Decorah,  Iowa,  "unlawfully,  willfully, 
1  knowingly,  and  feloniously  permitted,  connived  at, 

encouraged,  accepted,  and  received  on  and  for  deposit 
in  said  bank  *  *  *  a  certain  deposit,  in  lawful  paper 
money,  *  *  *  of  and  in  the  sum  of  one  hundred  dollars, 
from  one  John  French,  *  *  *  '  and  of  the  value  of  $100 ; 
the  said  bank  being  then  and  there  insolvent,  and  the  said 
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James  H.  Easton,  the  defendant  aforesaid,  tben  and  there 
well  knowing  that  said  bank  was  insolvent''  The  fendant's 
motion  to  set  aside  the  indicttnent  and  his  demurrer  to  the 
indictment  being  overruled,  he  plead  not  guilty ;  and,  upon 
trial  had,  a  verdict  of  guilty  was  returned,  and  judgment  of 
imprisonment  for  five  years  and  for  costs  rendered  on  the 
verdict.     From  this  judgment  the  defendant  appeals. — Af- 

J,  B,  Powers,  Dan  Shea,  Clements  &  Clements,  and 
H.  T.  &  C.  W.  Reed  for  appellant 

Milton  Remley,  Attorney  General,  H.  P.  Hancock, 
County  Attorney,  E.  P.  Johnson^  and  James  H.  Treudn  for 
the  State. 

Given,  C.  J. — I.  On  and  for  a  long  time  prior  to  Au- 
gust 26,  1896,  the  defendant  was  the  president  and  general 
manager  of  the  First  National  Bank  of  Decorah — a  bank 
duly  authorized  to  transact  business  at  Decorah  as  a  national 
bank,  under  the  laws  of  congress.  On  said  twenty-sixth  day 
of  August,  1896,  the  defendant  received  from  John  French 
on  deposit  in  said  bank  $100  in  money,  for  which  he  exe- 
cuted to  Mr.  French  a  certificate  of  deposit  payable  six 
months  after  date,  with  interest  at  4  per  cent  "No  interest 
after  maturity."  The  bank  was  then  open  and  transacting 
business  in  the  usual  manner  and  continued  to  do  so  until 
about  November  10,  1896,  when  it  was  found  to  be' insolvent 
and  was  put  into  the  hands  of  a  receiver.  While  the  que^ 
Hoiis  of  the  insolvency  of  the  bank,  and  of  defendant's  knowl- 
edge on  that  subject  at  the  time  this  deposit  was  received, 
arc  in  issue,  the  jury  was  fully  warranted  in  fijiding  that 
th«'  bank  was  then  insolvent,  and  that  the  defendant  knew 
that  fact  when  he  received  the  deposit  The  extent  of  the 
liabilities  of  the  bank,  the  character  of  its  assets,  including 
a  large  liability  against  the  defendant,  and  defendant's  ac- 
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tive  control  and  management  of  the  bank,  leave  no  room  for 
<lebate  on  these  issues. 

II.  Appellant's  counsel  present  two  propositions,  as 
.follo\\^:  "First.  Does  the  statute  of  Iowa  prohibiting* 
banks  or  their  officers  or,  agents  from  accepting  and  receiving 

deposits  when  such  banks,  are  insolvent  apply  to  na- 
2  tional  banks  organized  and  doing  busines  under  and 

in  pursuance  of  the  laws  of  the  United  States  ?  Sec- 
ond. If  sections  1884  and  1886  of  the  Code  be  held  to  apply 
to  national  as  well  as  state  and  private  banks  or  bankers, 
then  are  they  valid  in  so  far  as  they  apply  to  national  banks 
organized  and  conducting  business  under  the  laws  of  con- 
gress f  Section  1884,  chapter  12,  title  9,  of  the  Code  pro- 
vides that  "no  bank,  banking  house,  exchange  broker,  de- 
posit office,  firm,  company,  or  corporation  doing  a  banking 
*  *  *  or  deposit  business  shall,  when  insolvent,  accept  or 
receive  on  deposit  *  *  *  any  money,  bank  bills,  United 
States  treasury  notes,  or  currency,"  etc.  Section  1885  pro- 
vides as  follows:  "If  any  such  bank,  banking  house,  ex- 
cliange  broker,  deix>sit  office,  firm,  company,  corporation  or 
person  shall  receive  or  accept  on  deposit  any  such  deposits,  as 
aforesaid,  when  insolvent,  any  ower,  officer,  director,  cashier, 
manager,  member  or  person  knowing  of  such  insolvency, 
who  shall  knowingly  receive  or  accept,  be  accessory,  or  per- 
mit, or  connive  at  receiving  or  accepting  on  deposit  therein, 
or  thereby,  any  such  deposits,  or  renew  any  certificate  of  de- 
posit, as  aforesaid,  shall  be  guilty  of  a  felony,"  etc.  Chapter 
10  of  said  title  9  provides  for  the  organization  of  savings 
banks,  chapter  11  for  the  organization  of  state  banks;  and 
chapter  12,  in  addition  to  said  section  1884  and  1885,  pro- 
vides how  such  banks  shall  be  managed  and  controlled.  Ap- 
pellant insists  that  said  sections  1884  and  1885  only  apply 
to  the  banks  provided  for  in  said  title  9.  The  language  of 
said  section  includes  many  other  than  savings  and  stale 
banks,  and  the  construction  contended  for  would  exempt 
all     these     others     from     the     prohibitions     and     penal- 
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ties  of  said  sections,  which  would  leave  the  pub- 
lic unprotected  as  against  such  frauds  by  brokers,  private 
bankers,  and  others  than  savings  and  state  banks  that  con- 
duct a  deposit  business.  These  sections  were  originally 
enacted  as  chapter  153  of  the  Laws  of  Eighteenth  General 
Assembly,  and  re-enacted,  in  the  Code,  with  slight  changes, 
as  a  part  of  said  chapter  12.  They  might  more  properly 
have  been  placed  in  the  criminal  statutes,  but  the  fact  of 
their  re-enactment  as  part  of  chapter  12  does  not  warrant 
the  restriction  claimed.  We  are  in  no  doubt  but  that  the  leg- 
islative intent  is  that  said  sections  shall  apply  to  all  persons^ 
corporations,  and  associations  receiving  deposits  of  money. 
See  State  v.  Fields,  98  Iowa,  748. 

III.  Appellant  contends  in  support  of  his  second  prop- 
osition that  said  sections  1884  and  1885  of  the  Code  of  Iowa 
are  invalid  as  to  national  banks,  in  other  words,  they  do  not 
^Pply  to  national  banks.  The  argument  is  that  under 
the  laws  of  congress  such  banks  are  authorized  to  re- 
3  ceive  deposits,  and  that,  "where  an  act  is  authorized 

to  be  done  by  a  law  of  the  United  States,  such  act  is 
thereby  withdrawn  from  the  operation  of  the  criminal  laws 
of  the  state,  unless  otherwise  expressly  provided  by  congress, 
and  that  the  performance  of  such  act  in  pursuance  of,  and 
as  authorized  by,  such  law  of  the  United  States  cannot  bo 
punished  as  an  offense  against  any  law  of  the  state."  This 
statement  of  the  law  is  in  substantial  accord  with  the  author- 
ities, and  the  inquiry  is  whether  the  defendant  was  author- 
ized by  the  laws  of  congress  to  do  the  act  of  which  he  has  been 
convicted.  This  inquiry,  we  think,  is  directly  answered  in 
State  V.  Fields,  supra.  We  understand  appellant's  counsel 
to  concede  that  the  case  is  against  their  contention,  but  they 
insist  that  it  is  against  the  weight  of  authorities — especially 
certain  cases  decided  since  that  opinion  was  rendered, 
namely.  State  v.  Thomas,  173  U.  S.  276  (19  Sup.  Ct  Rep. 
453,  43  L.  Ed.  699),  and  In  re  Waite  (D.  C.)  (81  Fed.  Rep. 
359).    We  do  not  find  that  this  precise  question  has  ever  been 
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passed  upon  by  the  supreme  court  of  the  United  States — the 
only  tribunal  that  may  render  a  final  determination  of  it. 
In  the  absence  of  such  a  decision,  we  follow  the  law  an- 
nounced in  State  v.  Fields,  without  reviewing  the  authori- 
ties and  reasons  upon  which  it  is  based. 

IV.  One  ground  of  defendant's  motion  to  set  aside 
the  indictment  was  that  Thomas  Rice  was  examined  before 
the  grand  jury  without  being  sworn  as  required  by  law.    Mr. 

Rice  was  foreman  of  the  grand  jury.   He  was  sworn 

4  by  one  of  the  jurors,  and  testified  only  that  the  de- 
fendant had  been  president  of  the  bank  for  many 

years.  There  had  been  no  dispute  as  to  this  fact  at  any  time, 
and  we  fail  to  see  wherein  the  defendant  was  prejudiced  by 
reason  of  Mr.  Rice's  not  being  sworn  as  provided  in  sections 
5254,  5255,  and  5260  of  the  Code.  This  is  not  a  ground  for 
setting  aside  an  indictment.  Code,  section  5319.  The 
grounds  prescribed  in  that  section  are  exclusive  of  others. 
State  V.  Baughman,  111  Iowa,  71.  Another  ground  of  said 
motion  is  that  certain  exhibits  before  the  grand  jury  as  evi- 
dence were  not  returned  with  the  indictment,  as  required 
by  section  5280  of  the  Code.  The  exhibits  referred  to  are 
said  certificate  of  deposit  and  a  receipt  given  by  defendant 
to  one  Grow.  French  and  Grow  testified  concerning  these 
documents,  but  it  does  not  appear  that  either  document  was 
before  the  grand  jury.  Th,ere  was  no  error  in  overruling  the 
motion  on  either  of  these  grounds. 

V.  A  ground  of  demurrer  to  the  indictment  was,  that 
it  is  indefinite  and  uncertain,  and  does  not  charge  any  offense 
with  the  required  certainty.    It  is  argued  that  the  indictment 

fails  to  show  whether  the  bank  was  an  corporatoin, 

5  partnership,  or  name  under  which  an  individual  was 
doing  business.  The  indictment  charges  that  de- 
fendant was  president  of  the  bank  known  as  the  First  Na- 
tional Bank  of  Decorah.  "Construed  in  their  usual  accepta- 
tion in  common  language,"  these  words  of  the  indictment 
show  that  his  was  an  incorporated  national  bank.    Code,  sec- 
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tion  5287.  As  we  construe  said  sections  1884  and  1885,  the 
defendant's  guilt  does  not  depend  upon  the  character  of  the 
organization  of  the  bank.  Another  ground  of  the  demurrer 
was  that  the  indictment  charges  two  offenses,  namely,  the 
permitting,  conniving  at,  and  encouraging  the  receipt  and  ac- 
.ceptance  of  the  deposit,  and  also  receiving  the  same.  To  re- 
ceive or  accept  a  deposit,  knowing  the  bank  to  be  insolvent, 
is  an  offense ;  and  to  be  accessory  or  permit  or  connive  at  re- 
ceivinfi:  or  accepting  a  deposit  by  another,  knowing  the  bank 
to  be  insolvent,  is  also  an  offense.  The  indictment  charges  a 
receiving  by  the  defendant,  and  what  is  said  as  to  his  per- 
mitting, conniving  at,  and  encouraging  the  deposit  is  not 
that  it  w^as  given  to  another  but  to  himself.     The  in- 

6  dictment  does  not  charge  two  offenses,  for  that  it 
does  not  charge  that  defendant  permitted,  connived 

at,  or  encouraged  the  giving  of  the  deposit  to  another.  There 
was  no  error  in  overruling  the  demurrer  on  these  grounds. 

VI.     The  court  admitted  in  evidence,  over  defendant's 
objection,  books  of  the  bank,  as  bearing  upon  the  question 
of  insolvency,  and  the  defendant's  knowledge  thereof.     De- 
fendant insists  that  these  were  not  books  of  account 

7  or  of  original  entries,  and  therefore  not  admissible. 
They  were  not  admitted  as  books  of  account,  and  were 

not  offered  as  such.  They  were  books  kept  under  the  su{>er- 
vision  of  the  defendant  to  show  the  condition  of  the  bank, 
and  the  entries  therein  were  accessible  to  and  known  bv  him, 
therefore  they  were  admissible  not  only  to  show  the  condi- 
tion of  the  bank,  but  also  defendant's  knowledge  as  to  its 
condition.  The  authorities  cited  as  to  the  rule  applicable 
to  books  of  account  are  not  in  point.     It  is  also  eon- 

8  tended  that  the  court  erred  in  admitting  the  evidence 
of  the  receiver  and  others  as  to  the  value  of  certain 

notes  held  by  the  bank.  The  condition  of  the  bank  depends 
ui)on  the  value  of  its  assets,  and  there  was  no  better  way  of 
proving  the  value  of  these  notes.  We  find  no  error  in  the 
admission  of  evidence. 
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VII.  Appellant's  remaining  contention  is  that  the 
■court  erred  in  refusing  certain  of  the  instructions  asked,  and 
in  giving  the  sixteenth  paragraph  of  the  charge.     In  so  far 

as  those  asked  were  correct,  they  were  fully  covered 
'Q  by  those  given.     Said  sixteenth  instruction  relates  to 

a  claim  held  by  the  bank,  and  was  really  favorable  to 
the  defendant.  We  do  not  find  any  error  in  the  giving  or  re- 
fusing instructions.  It  follows  from  the  conclusions  we  have 
reached  that  the  judgment  of  the  district  court  must  be  af- 

I-IRMED. 


William  D.  Hale^  Eeceiver  Appellant,v.   A.   D.   Ktjne 
AND  Hannah  Kline. 

Insolvent  Building  and  Loan  Associations:  right  to  offset  by 
BORROWING  MEMBER.  Defendant  obtained  twelve  shares  of  stock 
in  a  building  and  loan  association  by  offering  a  premium  of 
|50  a  share,  and  executed  a  note  for  $1,200,  interest  payable 
on.  1600.  His  certificates  of  stock  provided  that  he  should 
pay  sixty  cents  monthly  for  each  share  until  it  was  matured 
or  was  grown,  50  cents  of  which 'should  go  into  the  loan  fund, 
and  that  whenever  the  monthly  payments  on  the  shares,  to- 
gether with  the  apportioned  profits,  amounted  to  $100,  a  share 
should  be  deemed  matured.  The  note  specified  that  if  the  in- 
stallments of  interest  or  monthly  payments  on  the  stock  were 
paid  until  it  matured,  defendant,  on  surrender  of  the  stock, 
should  be  entitled  to  the  cancellation  of  his  note.  The  com- 
pany became  insolvent,  and  its  receiver  sued  to  foreclose  de- 
fendant's mortgage.  Held,  that  defendant  was  not  entitled  to 
offset  against  his  debt  the  amount  paid  as  premiums  on  his 
stock  on  the  ground  that  payment  of  the  monthly  dues,  so  far 
as  it  applied  to  six  shares  of  the  stock,  was  in  reality  a  pay- 
ment of  the  premiums  contracted  for,  since  it  would  give  the 
borrowing  stockholders  an  unjust  advantage  over  the  non-bor- 
rowmg  members,  who  were  of  necessity,  compelled  to  await 
the  final  settlement  of  the  affairs  of  the  company,  and  to  ac- 
cept on  their  stock  whatever  the  receiver  might  be  able  to  pay. 

Appeal  from  Jones  District  Court. — Hon.  W.  G.  Thompson, 

Judge. 
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Friday,  April  12,  1901. 

The  plaintiff  is  the  receiver  of  an  insolvent  Minne- 
sota corporation,  which  was  organized  and  did  business  as 
a  purely  mutual  association.  On  the  twenty-fourth  day  of 
January,  1888,  the  defendant,  A.  D.  Kline  made  written 
application  for  membership  in  said  association,  and  at  the 
same  time  subscribed  for  12  shares  of  its  stock.  IIis  appli- 
cation for  membership  was  accepted,  and  a  certificate  for 
12  shares  of  stock  was  issued  to  him.  The  certificate  pro- 
vided that  the  shareholder  should  pay  to  the  association  60 
cents  monthly  for  each  share  of  stock  until  it  was  matured 
or  was  withdrawn,  and  also  that  50  cents  of  each  monthly 
payment  and  all  fines  should  go  into  the  loan  fund.  The  re- 
mainder of  the  monthly  payments  and  all  fees  wont  into 
the  general  or  expense  fund.  It  further  provided:  ^*When- 
ever  the  monthly  payments  made  on  any  share,  together 
with  the  profits  apportioned  to  such  share,  amount  to  $100, 
such  share  shall  be  deemed  to  have  matured,  and  no  more 
monthly  payments  shall  be  required.  •  *  ♦  *  If  losses 
occur,  they  shall  be  deducted  from  individual  profits  so  far 
as  possible.  Any  deficiency  may  be  charged  up  to  the 
shares  in  force.'*  The  by-laws  of  the  association  provided 
that  loans  should  be  made  to  the  members  offering  to  pay 
the  highest  premium  therefor,  in  addition  to  the  interest 
charge  of  6  per  cent,  per  annum.  The  interest  and  premium 
were  payable  in  advance  or  monthly,  as  determined  by  the 
directors.  It  was  also  provided  in  the  by-laws:  'TJembers 
obtaining  loans  shall  execute  such  notes  or  bonds  or  mort- 
gages as  shall  be  required  by  the  board  of  directors;"  and 
"every  borrower  must  assign  to  the  association,  as  collateral 
security  for  his  loan,  one  share  of  stock  for  each  $100  of 
his  loan  including  the  premium."  March  6,  1888,  A.  D. 
Kline  made  written  application  for  a  loan  of  $600,  and 
offered  a  premium  of  $50  per  share.  The  form  of  applica- 
tion used  by  him  provided:     "The  mortgage  and  note  will 


April  1901]  Hale  v.  Kuhte.  525 

be  for  the  amount  of  the  loan  and  premium  together,  but 
interest  will  not  be  charged  on  the  premium,  but  on  the 
money  actually  loaned."  His  application  for  a  loan  was  ac- 
cepted, he  received  the  $600,  and  he  and  his  wife  executed 
the  following  note,  June  20,  1888 :  "$1,200.  Minneapo- 
lis., Minn.,  June  20,  1888.  For  value  received,  after  three 
years  from  date,  and  before  nine  years  from  date, 
we  promise  to  pay  to  the  order  of  the  American 
Building  &  Loan  Association,  at  its  home  office  in 
Minneapolis,  Minnesota,  the  sum  of  twelve  hundred  dol- 
lars, with  interest  at  the  rate  of  six  per  cent,  per  annum 
on  the  sum  of  six  hundred  dollars,  payable  monthly.  It  is 
understood  that  this  note  is  given  for  a  loan  obtained  on 
twelve  shares  of  stock  of  said  American  Building  and  Loan 
Association,  and,  if  the  maker  hereof  fails  to  make  any 
monthly  payment  on  said  stock  or  to  pay  any  installment 
of  interest  for  a  period  of  six  months  after  the  same  is 
due,  then  the  whole  amount  of  this  note  shall  at  once  be- 
come due  and  payable.  But  if  the  maker  hereof  shall  pay 
all  installments  of  interest  which  become  due  hereon,  and 
all  fines  and  monthly  payments  which  become  due  on  said 
stock,  until  said  stock  becomes  duly  paid  in,  and  of  the 
value  of  $100  per  share,  and  before  any  of  said  install- 
ments of  interest  or  monthly  payments  shall  have 
been  past  due  for  a  period  of  six  months,  thfen,  upon 
the  surrender  of  said  stock  to  said  association,  this  note 
shall  be  deemed  to  be  fully  paid  and  cancelled.  This  note 
is  understood  to  be  made  with  reference  to  and  under  the 
laws  of  the  state  of  Minnesota."  A  mortgage  was  given 
to  secure  this  note,  which  contained  substantially  the  same 
provision  as  the  note  as  to  the  payment  of  monthly  dues 
and  interest  and  as  to  the  maturity  of  the  stock.  All  dues 
and  the  interest  were  paid  up  to  the  time  the  association  went 
into  the  hands  of  the  receiver.  This  action  was  brought  to 
recover  on  the  note  the  sum  of  $600  and  interest  unpaid, 
and  to  foreclose  the  mortgage  for  that  amount  The  dis- 
trict court  allowed  the  defendants  credit  for  the  interest 
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paid,  and  for  one-half  of  the  dues  paid,  and  rendered  judg- 
ment against  defendants,  as  prayed,  for  the  balance  found 
due  on  the  $600  actually  received  by  the  defendants.  The 
plaintiff  appeals. — Modified. 

Springer  &  Clary  for  appellant 
J.  W.  Doxsee  for  appellees. 

Shebwin,  J. — The  only  question  presented  for  our 
determination  in  this  case  is  fhether  the  defendants  are  en- 
titled to  credit  for  any  part  of  the  dues  paid  on  the  12 
shares  of  stock  issued  to  A.  D.  Kline,  and  assigned  by  him 
as  collateral  security  for  the  loan  and  premium  in  ques- 
tion. At  the  outset  of  the  discussion  of  this  question,  we 
should  say  that  the  association  was  purely  a  mutual  one; 
that  every  stockholder  was  a  member  thereof;  and  that 
every  member  thereof  was  a  stockholder.  Except  as  to  the 
liability  incurred  by  borrowing  money  of  the  association, 
every  member  assumed  the  same  liabilities,  and  was  enti- 
tled to  a  proportionate  share  of  its  earnings,  from  whatever 
source  derived.  With  this  mutuality  of  interest  and  liabil- 
ity in  view,  what  are  the  rights  of  the  defendants,  and  the 
rights  of  the  other  members  and  creditors  as  represented  by 
the  plaintiff  ?  There  were  two  classes  of  members,  which  we 
may  designate  as  "borrowers'*  and  "nonborrowers.'*  To  be- 
come a  borrower,  it  was  necessary  to  offer  a  premium  of  so 
much  per  share  on  the  shares  held  by  the  applicant.  The 
premium  which  these  defendants  contracted  to  pay  was 
$600,  represented  by  one-half  of  the  amount  for  which  they 
gave  their  note.  If  the  association  had  continued  as  a  going 
concern  until  the  monthly  dues  paid  on  the  12  shares  of 
stock  had  matured  the  stock,  then,  by  the  terms  of  the  note 
itself,  a  surrender  of  the  stock  could  have  been  made  in 
full  ])ayment  of  the  money  actually  received  and  of  the 
])reuiiuui  represented  in  the  note,  and  in  such  case  the  de- 
feudauts  would,  of  course,  receive  indirectly  the  amount 
]nii(l   in  dues.     But  the  association  l>eeame  insolvent  before 


April  1901]  Hale  v.  Kline.  527- 

the  maturity  of  the  stock,  and  it  is  obvious  that  the  rights 
and  equities  of  the  members  are  thereby  placed  upon  a  dif- 
ferent footing.  This  changed  condition  has  been  held  by 
some  courts  to  operate  as  a  rescission  of  the  entire  contract 
and  to  leave  the  members  to  an  equitable  adjustment  of^ 
their  rights  and  liabilities.  It  is  conceded  by  all  or  b}-  most 
of  the  courts,  however,  that  the  insolvency  of  such  a  mutual, 
association  releases  the  stockholders  from  further  payment 
of  dues  on  stock.  It  is  the  almost  universal  holding  that, 
in  the  settlement  of  the  affairs  of  an  insolvent  mutual  as- 
sociation, a  borrowing  member,  whose  stock  has  not  ma- 
tured, shall  be  held  for  the  amount  of  money  actually  re- 
ceived by  him,  with  interest  thereon,  less  the  premium  act- 
ually paid  by  him  for  the  loan,  and  less  the  interest  on  the- 
monthly  payments  of  interest  made  by  him.  This  rule  ap- 
plies to  cases  where  the  affairs  of  the  association  are  not  so 
far  settled  as  to  ascertain  the  value  of  the  stock.  When  the- 
value  of  the  stock  can  be  determined,  the  borrower  would 
then  be  entitled  to  credit  for  its  value  in  addition  to  the 
items  heretofore  mentioned.  Wilcoxen  v.  Smith,  107  Iowa, 
555;  Hale  v.  Cairns,  8  N.  D.,  145,  (77  N.  W.  Rep.,  1010) ; 
Phelps  V.  Loan  Ass'n,  121  Mich.,  343,  (80  N.  W.  Rep., 
120) ;  Leahy  v.  Loan  Ass'n,  100  Wis.^  555,  (76  K  W.. 
Rep.,  625);  Knutson  v.  Building  Ass'n,  67  Minn.,  201, 
(69  N.  W.  Rep.,  889);  Rogers  v.  Hargo,  92  Tenn.,  35, 
(20  S.  W.  Rep.  430) ;  Weir  v.  Loom  Ass'n,  56  N.  J.  Ch.,. 
234  (38  Atl.  Rep.,  643)  ;  Curtis  v.  Provident'  Ass'n,  69» 
Conn.,  6,  (36  Atl.  Rep.;  1023,  61  Am.  St.  Rep.,  17),  and 
see  note  to  this  case,  page  24,  61  Am.  St.  Rep. ;  People  i\ 
Lowe,  117  K  Y.,  175,  (22  X.  E.  Rep.,  1016).  See,  also, 
Eudlich,  Building  Assn's  (2d  Ed.)  477;  Am.  &  Eng. 
Enc.  Law  (2d  ed.)  1080;  Post  v.  Loan  Ass'n,  97  Tenn. 
Sup.,  408,  (37  S.  W.  Rep.,  216,  .^4  L.  R.  A.,  201)  ;  Strohen- 
V.  Loan  Ass'n,  115  Pa.  Sup.,  273*  (8  Atl.  Rep.,  843). 
Many  other  states  hold  the  same  doctrine.  In  most  of  the- 
cases  where  credit  for  the  premium  paid  was  allowed,  it 
had  boon  paid  in  cash  in  monthly  installments;  but  in  the* 
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cases  of  Phelps  v.  Loan  Ass'n  and  Hale  v.  Caiivis,  supra, 
the  same  conditions  existed  as  in  this  case,  as  they  both  con- 
cerned this  association. 

Appellees  urge,  however,  that  payment  of  the  monthly 
dues,  so  far  as  applied  to  six  shares  of  this  stock,  was  in 
reality  the  payment  of  the  premiums  contracted  for.     But 
this  view  will  not  stand  the  test  of  reason  nor  of  equity. 
When  the  defendant  A.  D.  Kline  became  a  member  of  this 
association,  he  voluntarily  placed  himself  on  the  plane  of 
exact  equality  with  the  other  members  thereof.     When  he 
secured    the   loan,    and   executed   his   obligations    therefor, 
he  entered  into  a  new,  separate  and  distinct  contract,  where- 
by he  agreed  to  pay  a  certain  sum  in  cash,  unless,  by  reason 
of  the  maturity  of  his  stock,  he  should  choose  to  surrender 
it  in  payment  of  his  obligations.     This  was  optional,  not 
compulsory  with  him.     His  stock  never  matured.     In  com- 
mon with  every  other  member  of  the  association,  he  was 
placed  in  an  entirely  different  position.     If  permitted  to 
offset  the  dues  paid  by  him  on   any  portion  of  his  stock 
against  his  debt  to  the  association,  he  would  be  derivin^j: 
therefrom   an  unjust   advantage   over     the     nonborrowing 
members,  who  are,  of  necessity,  compelled  to  take  in  final 
settlement  for  their  stock  whatever  the  receiver  may  be  able 
to  pay.     To  leave  the  borrowing  member  in  this  same  class 
and  situation  is  but  just  and  equitable.     By  so  holding,  we 
leave  him  in  this  situation:     He  should  be  chai^^  with 
the  $600  actually  received  by  him,^  with  interest  thereon 
from  the  date  it  was  received  at  the  rate  of  7  per  cent,  per 
annum.     On  this  amount  he  should  be  credited  with  the 
interest  paid  by  him  on  the  $600,  and  with  the  interest  on 
this  interest,  computed  thereon  as  partial  payments,  at  the 
rate  of  7  per  cent,  per  annum.    This  leaves  him  with  his  1 2 
shares  of  stock,  upon  which  he  may  receive  whatever  sum 
may  be  finally  found  payable  upon  settlement  of  the  af- 
fairs of  the  association.     As  thus  modified',  the  judgment 
is  affirmed. — Modified  and  affiemed. 
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0.  X.  Downs,  Appellant,  v.  Dan  Davis,  Appellee. 

Attorney  and  Client:     co-attorneys:     Retention  hy  one  of  fee  col- 
lected.   Where  both  parties  were  employed  as  attorneys  for  the 

1  settlement  of  a  suit,  and  plalntlft  told  defendant  to  retain  nis 

2  portion  of  the  fee  for  him,  the  relation  of  attorney  and  client 
was  not  thereby  created  between  them;  and  on  defendant's 
collecting  the  fee  and  refusing  to  pay  over  any  amount  thereof 
to  plalntlft,  he  could  not  maintain  proceedings  under  Code, 
section  3826.  providing  that  a  Judgment  may  be  obtained,  on 
motion,  by  a  client  against  an  attorney,  for  money  collected. 

Motion  to  compel  repayment:     Demurrer.     Where  a  paper  filed 
under  Code,  section  3826,  providing  that  Judgment  may  be  ob- 

3  tained,  on  motion,  by  a  client  against  an  attorney,  for  money 

4  collected,  failed  to  show  that  the  relation  of  attorney  and  client 
existed,  the  mere  fact  that  it  stated  facts  entitling  the  plaintiff 
to  recover  in  an  ordinary  action  did  not  make  it  good  against 
a  demurrer. 

Motion  and  petition:     Demurrer     Where  a  paper  filed  was  in  fact 

3  but  a  motion  for  a  Judgment  under  Code,  section  3826,  provid- 
ing that  a  client  may  secure  Judgment  on  motion  for  money 

4  collected  and  retained  by  an  attorney,  but  the  paper  did  not 
show  that  the  relation  of  attorney  and  client  existed,  it  was 
not  good  against  a  demurrer  merely  because  it  was  designated 
as  a  "petition." 

Appeal   from   Mahaslca   District   Court — Hon.    John   T. 
Scott,  Judge. 

Friday,  April  12,  1901. 

Is  the  petition  it  is  alleged  that  "your  petitioner  asks  for 
a  summary  judgment  and  order  against  the  defendant  for 
$105,  with  interest  and  costs,  and  for  cause  thereof  says," 
(1)  in  substance,  that  the  parties  are  attorneys  at  law,  and 
as  such  entered  into  a  contract  with  Mary  Knudson  to  com- 
mence and  prosecute  bastardy  proceedings  against  Joe 
Crookham,  and  to  receive  for  their  services  40  per  cent,  of 
the  amount  recovered  in  suit  or  by  compromise;  that  they 

Vol  113  la— 34 
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brought  suit,  claiming  an  attorney's  lien  in  the  original 
notice,  and  in  settlement  defendant  received  from  said  Joe 
$500,  of  which  he  paid  Mary  $290,  and  retained  $210  at^ 
attorney's  fees  of  these  parties;  that  the  relation  of  attor- 
ney and'  client  existed  between  them,  for  that  plaintiff  told 
defendant,  in  event  of  a  settlement,  "to  let  plaintiff  know, 
or  to  go  ahead  and  make  settlement,  and  collect  plaintiff's 
fees  ior  the  plaintiff,  and  pay  the  plaintiff  his  share  of  the 
fees;"  that  defendant  has  in  his  hands  $105  belonging  to 
plaintiff,  and  it  is  prayed  "that  the  plaintiff  have  judgment 
against  the  defendant  for  the  sum  of  $105,  together  with 
interest  and  costs,  and  that  plaintiff  have  an  order  against 
the  defendant  requiring  and  compelling  him  to  pay  the 
simi,  and  that  plaintiff  have  such  other  and  further  orders 
in  the  premises  as  may  be  proper  and  right."  To  this  peti- 
tion defendant  demurred  on  these  grounds:  (1)  That  the 
petition  failed  to  show  the  relation  of  attorney  and  client ; 
(2)  the  contract  with  Mary  Knudson  was  champtertous ; 
and  (3)  the  contract  was  void  because  against  public  pol- 
icy. The  demurrer  was  sustained,  and,  as  the  plaintiff 
elected  to  stand  on  the  ruling,  the  petition  was  dismisse^l, 
and  he  appeals. — Affirmed. 

B.  IF.  Preston  for  appellant. 
Seevers  &  Bryan  for  appellee. 

Ladd,  J. — According  tx>  the  allegations  of  the  petition^ 
both  parties  were  employed  as  attorneys  by  Mary  Knudson. 
She  was  their  client,  and  the  fee  stipulated  a  part  of  the 
amount  to  be  recovered.  The  defendant,  in  •acting  under 
her  instructions,  did  not  depend  on  plaintiff's  authority  to 
settle;  and  the  amount  paid  belonged  to  her,  subject  to  the 
lien,  if  any,  of  the  attorneys.  Plaintiff  merely  told  his  as- 
sociate and  brother  attorney  in  the  action  to  retain  his  share 
of  the  fee  for  him.  Nothing  else.  This  involved  no 
contract  establishing  the  relation  of  attorney   and   client. 
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and  surely  such  a  thing  was  not  thought  of.  At  the  most, 
they  had  a  joint  interest  in  the  remuneration  to  be  obtained 
for  services ;  and  defendant,  in  retaining  the  plaintiff's  por- 
tion at  his  request,  acted  merely  as  his  agent.  He  was 
called  upon  for  a  friendly  act  in  no  way  involving  the  ren- 
dition of  any  service  peculiar  to  his  profession.  While  his 
conduct,  if  as  alleged,  was  extremely  reprehensible,  it  was 
not  directed  towards  a  client;  and  for  this  reason  the  rem- 
edy by  sunmiary  proceedings  contemplated  in  chapter  13, 
title  18,  of  the  Code  was  not  available. 

11.  But  the  appellant  insists  that,  as  the  facts  stajted 
were  suflScient  to  entitle  him  to  recover  in  an  ordinary  act- 
ion, the  demurrer  should  have  been  overruled.  Of  ne- 
cessity, such  must  be  the  facts  in  every  application  for 
a  summary  order,  to  justify  compelling  an  attorney  to 
turn  over  money  unlawfully  detained  to  his  client.  The 
purpose  of  the  summary  proceeding  is  merely  to  afford  a 
speedier  and  possibly  a  more  adequate  remedy  because  of 
the  obligations  of  tlie  attorney  as  an  officer  of  the  court. 
As  pointedly  said  in  Bank  v.  Todd,  62  K  T.  489,  "The 
law  is  not  guilty  of  the  absurdity  of  holding  that,  after  a 
client  has  spent  years  in  collecting  through  his  attorney  a 
lawful  demand,  he  shall  be  put  to  spending  as  many  more 
''to  collect  it  from  his  attorney,  and,  if  that  attorney  should 
not  pay,  then  try  the  same  track  again."  The  ground  of 
jurisdiction  in  such  a  case  is  the  misconduct  of  the  officer, 
and  it  should  be  exercised  -with  sedulous  regard  for  the 
rights  of  the  client,  on  the  one  hand,  and  the  attorney,  on 
the  other.  The  court  is  simply  called  upon  to  enforce  the 
plain  duty  of  its  officers,  and,  without  the  aid  of  a  jury  or 
written  pleadings,  enter  judgment  according  to  the  very 
right  of  the  matter.  Section  3830,  Code;  State  v.  Morgan, 
80  Iowa,  413;  Burns  v.  Allen,  15  E.  I.  32  (2  Am.  St.  Jiop. 
844,  and  note  s.  c.  23,  Atl.  Rep.  35)  ;  In  re  Schell,  lf>8  X.  Y. 
App.  67  (27  K  E.  Rep.  957)  ;  3  Am.  &  Eng.  Enc.  Law, 
411.     The  paper  filed  by  appellant  was  denominated  "Pe- 
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tition  for  Order  and  Jndgment,"  and  it  began  and  ended 
with  a  prayer  for  a  summary  order  and  judgment. 
4  That  it  was  named*  a  "petition"  cannot  aflFect   its 

real  character,  as  indicated  by  the  allegations  made  and 
relief  sought.  It  was  no  more  and  nothing  less  than  a  mo- 
tion for  a  summary  order  on  defendant,  as  an  attorney,  un- 
der section  3826  of  the  Code,  though  misnamed  as  above 
stated.  Had  the  demurrer  been  overruled,  no  written 
pleadings  would  have  been  required,  and  trial  to  the  court 
without  jury  would  have  followed  as  of  course.  It  needs 
no  argument  to  show  that  such  a  paper  ought  not  to  be 
deemed  a  motion  for  the  purpose  of  trial  and  relief,  and  at 
the  same  time  a  petition  with  respect  to  the  ruling  on  a  de- 
murrer. The  filing  of  a  demurrer  did  not  alter  its  char- 
acter as  a  motion,  and  we  know  of  no  rule  transposing  it 
into  a  petition  merely  because  it  contains  material  enough 
to  make  up  such  a  pleading.     The  ruling  was  right,  and  is 

AFFIRMED. 


A.  Knapp  v.  The  Chicago^  Burlixgton  &  Quixcy  Raix,- 
ROAD  Company  and  J.  M.  BUrrisox,  Appellants. 

Malicious  Prosecution:  want  of  probable  cause:  Directed  verdict. 
A  detective  was  employed  by  a  railroad  company  to  discover 
who  had  stolen  a  belt  belonging  to  the  company  and  took  sev- 
eral employes  of  the  company  to  see  a  belt  which  plaintiff  was 
using  at  his  stone  quarry.  The  employes  recognized  the  belt 
as  one  stolen,  by  certain  holes  which  they  cut  in  it.  On  In- 
quiry at  the  police  station,  defendant  was  informed  that  one  of 
plaintiffs  sons  was  a  suspicious  character  and  had  served  a 
term  in  state's  prison  for  larceny.  Plaintiff,  on  being  con- 
fronted with  the  crime,  claimed  at  first  that  he  had  bought 
the  belt,  but  soon  offered  to  settle  by  paying  for  it,  but  through 
failiye  to  agree  upon  a  price  the  settlement  failed,  and  on  the 
advice  of  an  attorney,  the  railroad  company  began  a  criminal 
prosecution  against  plaintiff.  Held,  that  it  had  such  probable 
cause  for  commencing  its  criminal  proceedings  as  authorised 


April  1901]       KxAPP  V.  C,  B.  &  Q.  R.  Co.  533 

directing  a  verdict  in  its  favor,  in  an  action  for  malicious  prose- 
cution. 

Appeal  from  Wapello  District  Court. — Hon.  M.  A.  Rob- 
erts^ Judge. 

Friday,  April  12,  1901. 

A  four-ply  belt,  7  inches  wide  and  47  feet  long,  owned 
and  used'  by  the  Chicago,  Burlington  &  Quincy  Railway  in 
sawing  wood  near  its  roundhouse  at  Ottumvva,  was  stolen 
June  8,  1898,  and  the  defendant  Harrison  was  detailed  by 
said  company  to  ascertain  the  guilty  parties.  On  the 
eighteenth  of  July  following,  he  filed  a  preliminary  infor- 
mation accusing  the  plaintiff  and  his  son  Louis  of  the 
crime,  and  at  the  same  time  sued  out  a  search  warrant  for 
the  belt,  which  was  supposed  to  be  the  one  in  use  at  plain- 
tiff's stone  quarry.  On  hearing,  it  was  found  the  belt  was 
in  value  less  than  $20,  and  the  accused  were  discharged. 
Thereupon  an  information  was  signed  by  Harrison  and  filed, 
in  which  the  same  offense  was  alleged ;  the  value  of  the  prop- 
erty being  correctly  stated.  Change  of  venue  was  taken, 
a  trial  had,  and  the  defendants  therein  again  discharged. 
In  this  action  plaintiff  charges  that  the  proceedings  men- 
tioned were  with  malice  and  without  probable  cause.  The 
jury  so  found,  and  from  judgment  awarding  damages  the 
defendants  appeal. — Reversed. 

McNett  &  Tisdale  for  appellants. 
C.  C.  Leech  and  Jaques  &  Jaques  for  appellee. 

Ladd,  J. — The  railroad  company  is  responsible  in  no 
other  respect  than  as  employer  of  Harrison.  The  latter 
had  no  acquaintance  whatever  with  the  plaintiff  or  any 
member  of  his  family  prior  to  the  eighteenth  day  of  July, 
1898 — the  day  the  preliminary  information  was  filed  and 
the  search  warrant  sued  out.  But  he  had  previously  talked 
with  members  of  the  police  force,  and  had  been  advised  that 


534  Knapp  v.  C,  B.  &  Q.  R  Co.         [113  Iowa 

one  of  plaintiff's  sons  was  a  suspicious  character,  and  had 
been  convicted  of  larceny  and  served  a.  term  in  the  peni- 
tentiary; and  also  by  !N"oah,  whose  beat  included  his  resi- 
dence, that  plaintiff  had  complained  to  him  of  the  need  of 
a  belt  to  use  in  his  quarry,  being  short  of  money  to  buy  one 
and  he  (^Sfoah)  had  suggested  that  the  company's  belt  would 
be  found  there.  On  that  day  he  had  gone,  with  several  em- 
ployes of  the  company,  who  had  used  the  belt  in  contro- 
versy in  sawing,  to  plaintiff's  stone  quarry,  and  together 
they  had  examined  that  on  plaintiff's  engine  and  pump. 
These  men  had  positively  identified  the  belt  as  that  of  the 
company — even  pointing  out  identification  marks.  The  bolt 
had  been  cut  down  at  one  side,  and  buckets  attached.  Up- 
on his  return  from  one  trip  to  the  quarry  he  met  plaintiff, 
who  declared  the  belt  was  his,  and  that  he  had  bought  it  of 
Harper-Mclntyre  Company,  but  immediately,  upon  Har- 
rison's assertion  that  it  was  owned  by  the  company,  plain- 
tiff offered  to  pay  what  it  was  worth  for  it,  rather  than  have 
any  trouble.  As  Harrison  estimated  its  value  at  $34,  and 
Knapp  thought  its  cost  not  more  than  $16  or  $17,  there  was 
no  settlement.  This  was  the  information  upon  which  Har- 
rison acted,  and  which  he  laid  before  reputable  counsel, 
who  advised  the  prosecution*  Were  the  facts  and  circum- 
stances such  as  to  warrant  him,  as  an  ordinarily  cautious 
and  prudent  man,  in  the  belief  of  defendant's  guilt  ?  That  a 
seven-inch,  four-ply  belt  of  the  railroad  company  was  stolen, 
cannot  be  doubted.  One  employe  had  purposely  marked  it 
by  scratching  a  cross  with  a  file,  and  the  holes  through  which 
to  draw  the  whang  strings  had  been  cut  instead  of  punched. 
The  belt  on  the  pump  had  been  cut  off,  and  only  part  of 
these  holes  appeared,  but  the  cross  was  visible.  Five  wit- 
nesses insisted  that  it  was  the  company's  belt,  and  so  testi- 
fied on  this  trial.  It  is  said  that  another  conclusion  would 
have  been  reached  had  a  sample  like  the  company's  belt 
been  compared  with  that  on  the  pump.  A  suflScient  an- 
swer to  this  is  that  these  witnesses  foimd  them  the  same. 
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Was  the  prosecutor  bound  to  disbelieve  them?  Certainly 
not,  unless  the  ^claim  of  ownership  should  have  led  him  to 
make  further  irajuiry.  But  that  claim  was  repudiated  al- 
most as  soon  a^  made,  by  recognizing  the  company's  title  in 
offering  to  pay  the  value  of  the  belt.  Under  such  circum- 
stances, Harrison  was  not  bound  to  treat  the  claim  of  pur- 
chase from  Harper-Mclntyre  Company  as  seriously  made. 
Even  if  he  had  inquired  of  that  company,  the  record  dis- 
closed no  information  he  might  have  received ;  and,  from  tlie 
fact  that  plaintiff  did  not  avail  himself  of  the  evidence  of 
any  of  its  employes  on  the  trial,  it  may  well  be  inferred  none 
were  able  to  confirm  his  story.  Besides,  neither  the  exis- 
tence nor  location  of  such  a  company  is  shown  by  the  record. 
We  think  that  the  prosecutor  had  the  right  to  conclude  from 
the  facts  then  within  his  knowledge  that  plaintiff  was  in 
possession'  of  the  stolen  belt,  and,  as  this  was  shortly  after 
the  theft,  that  the  latter  was  the  guily  person.  The  recent 
possession  of  stolen  property  clearly  amounts  to  the  probable 
cause.  McDonald  v.  Railway  Co.*  (Ariz.),  21  Pac  Rep. 
338.  True,  an  explanation  is  admissible,  but  the  prosecu- 
tor is  not  bound  to  seek  it  unless  the  circumstances  are  such 
as  t  ocall  for  an  investigation.  No  explanation  was  at- 
tempted, as  plaintiff  subsequently  insisted  that  he  was  owner. 
Such  cases  must  be  determined  on  the  situation  as  it  was  at 
the  time,  and  not  according  to  subsequent  developments.  If 
Harrison  was  reasonably  diligent  in  ascertaining  the  facts, 
as  he  certainly  was,  then  the  sole  question  is,  was  he  justified 
in  believing  plaintiff  guilty  At  the  time  he  began  the  prose- 
cution? Ninety-nine  men  out  of  a  hundred  would  have 
reached  the  same  conclusion,  and  the  attorney  was  warranted' 
in  giving  the  advice  upon  which  Harrison  acted.  The  rule 
generally  recognized  was  thus  stated  in  Erb  v.  Insurance  Co., 
112  Iowa,  357:  "What  facts,  and  whether  particular  facts, 
constitute  probable  cause,  is  a  question  exclusively  for  the 
court."  This  case  presents  a  state  of  facts  calling  for  its 
application.     We  do  not  say  plaintiff  was  guilty,  for  there 

♦Note— Not  o£Bcially  reported.— ^^/^r/^r. 
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is  much  in  the  record  tending  to  show  the  con- 
trary as  to  him;  nor  is  this  essentijal  in  order 
to  find  defendants  had  probable  cause.  The  innocent  are 
sometimes  erroneously  prosecuted,  but  if  with  probable 
cause  owing  to  the  peculiar  circumstances  hedging  them  in, 
they  have  no  cause  of  action  against  the  prosecutor.  Jfc- 
Oillvary  v.  Case,  107  Iowa,  17,  disposes  of  the  appellee's 
contention  with  reference  to  the  record.  Because  of  the  er- 
ror in  not  directing  a  verdict  for  defendants,  the  judgment 

is  REVERSED. 


State  of  Iowa  v.  John  Ryan  and  Joseph  Qbiffith,  Ap- 

U3  538  ,,       . 

121  666)  pellants. 

PosseMlon  of  Property  Taken  by  Burglars:  instruction  on  season^ 
able  dottbt.  In  a  prosecution  for  burglary,  a  charge  that  if  the 
Jury  found  beyond  a  reasonable  doubt  that  the  building  at^ 
leged  to  have  been  burglarized  was  broken  and  entered,  and 
property  stolen  therefrom  and  a  few  hours  thereafter  thia 
8  stolen  property  was  found  in  the  possession  of  the  defendants^ 
they  would  be  warranted  in  finding  that  the  property  was  stolen 
by  defendants  from  the  building  by  breaking  and  entering^ 
unless  the  evidence  raised  a  reasonable  doubt  as  to  whether 
they  did  not  acquire  the  property  honestly,  and  that  there 
should  be  no  conviction  unless  defendant's  guilt  had  been  other^ 
wise  proven,  was  proper. 

Cbedibilitt  or  defendant.    On  a  prosecution  for  burglary  it  waa 

4    proper  to  instruct  that,  while  the  Jury  should  not  disregard  the 

testimony  of  the  defendant,  they  should  consider  his  interest 

OONSTBUCTION  OF  INDICTMENT.  Oodc,  sectiou  5289,  provldes  that  an 
Indictment  shall  be  deemed  sufficient  if  it  can  be  understood^ 
therefrom  that  the  act  charged  as  the  offense  is  stated  with 
such  certainty  as  to  enable  a  person  of  common  understanding 
6  to  know  what  is  intended.  Held,  that  where  an  indictment 
charged  R.  G.  with  the  crime  of  burglary,  ^'for  at  and  within 
the  said  county,  in  the  night  time  unlawfully,  feloniously^ 
burglariously  did  break  and  enter  the  dwelling  house  of  W.," 
the  contention  that  the  indictment  was  insufficient,  as  not  re^ 
ferring  to  the  defendants  as  those  who  oommitted  the  crime^ 
was  not  well  taken. 
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Notice  of  Testimony  not  Adduced  Before  Grand  Jury:  may  be 

GIVEN  ON  SUNDAY.  A  Dotice  by  the  state  that  a  certain  witness, 
whose  name  was  not  endorsed  on  the  indictment  would  be  ex- 

2  amined  as  a  witness  was  not  void  because  given  on  Sunday,^ 
there  being  no  statute  making  the  same  illegal,  and  the  giving 
of  the  notice  being  a  ministerial  act,  not  illegal  at  common  law.. 

Misconduct  in  Opening  Statennent:  when  harmless.  When  a  pros- 
ecutor states  in  the  opening  statement  that  one  defendant 
often  says  another  did  it,  especially  in  eases  where  the  evi- 
1  dence  is  more  or  less  convincing,  though  circumstantial,  and 
that  he  does  not  know  that  this  will  be  done  in  the  case  on. 
trial,  he  departs  from  the  office  of  an  opening  statement  He 
is  predictln'g  what  the  defense  may  do  instead  of  stating  what 
the  state  expects  to  prove.  But  when  what  he^  thus  predicts  is. 
actually  done  on  the  trial,  his  misconduct  is  haumless. 

Appeal  from  Benton  District  Court. — Hon^  Obed  Caswell,, 

Judge. 

Friday^  April  12,  1901. 

The  defendants  were  jointly  indicted,  tried,  and  con- 
victed of  the  crime  of  burglary,  and  j'udgment  of  imprison- 
ment in  the  penitentiary  rendered  against  each  of  them,. 
from  which  judgment  they  appeal. — Affirmed.. 

Tom  H.  Milner  for  appellants. 

Chas.  W.  Mullan,  Attorney  General,  and  Chas.  A.  Van- 
Vleck,  Assistant  Attorney  General,  for  the  State. 

Given,  C.  J. — I.  The  county  attorney,  in  his  opening 
statement  to  the  jury,  said,  among  other  things,  as  follows: 
'T[t  is  often  the  case — whether  it  will  be  here  or  not  I  do  not 
know — that  in  cases  of  this  character,  where  the  evidence  is 
more  or  less  convincing,  although  circumstantial  in  its  na- 
ture, that  one  of  the  defendants  said  the  other  did  it  so  as  to 
allow  the  others  to  go  free.  I  do  not  say  that  this  will  be 
done  here,  for  I  do  not  know  that  it  will  be  done." 
1  Of  this  statement  appellants  complain.     Under  sec- 

tion 5372  of  the  Code  it  -k^s^  the-  privilege  of  the  coun- 
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ty  attorney  to  briefly  state  tlie  evidence  by  which  he  expected 
to  sustain  the  indictment.  It  is  remarkable  that  attorneys  ap- 
pearing for  the  state  so  often  exceed  this  privilege  at  the  haz- 
ard of  having  a  conviction  set  aside  because  thereof.  The 
part  of  the  statement  complained  of  was  not  a  statement  of 
evidence,  but  a  prediction  as  to  what  the  defense  might  be. 
The  defense  did  do  what  was  predicted,  and  therefore  the 
statement  was  not  prejudicial  to  the  appellants. 

II.     The  state  was  permitted,  over  defendants'  objection, 
to  examine  one  A.  F.  Loomis,  whose  name  was  not  upon  the 

indictment.  The  gi'ound  of  the  objection  was  that 
2  no  sufficient  notice  had     been     given.     On  Sunday, 

April  22,  1900,  the  st^ito  gave  the  defendants  notice 
in  writing  that  Mr.  Loomis  would  be  examined,  and  stating 
what  was  expected  to  be  proven  by  him.  On  April  25th  an- 
other notice  in  writing  was  given  the  appellants  of  addition- 
al matters  that  it  was  expected  to  prove  by  Mr.  Loomis. 
Code,  section  5373,  requires  such  notices  to  be  given  at  least 
four  days  before  the  commencement  of  the  trial.  Appel- 
lant's contention  is  that  the  first  notice,  being  given  on  Sun- 
day, is  void,  and  as  if  no  notice  had  been  given,  and  that  the 
second  was  not  given  four  days  before  the  trial  commenced, 
namely,  April  27,  1900.  In  20  Enc.  PI.  &  Prac.  p.  1197,  it 
is  said:  ''While  at  common  law,  as  has  been  seen,  no  judi- 
cial act  could  be  done  on  Sunday,  the  authorities  are  prac- 
tically unanimous  that  mere  ministerial  acts  could  be  per- 
formed on  that  day;  and  this  would  seem  to  be  the  rule  at 
the  present  time,  in  the  absence  of  any  prohibitory  statute." 
Section  285  of  the  Code  provides  that  certain  judicial  busi- 
ness may  be  transacted  on  Sunday,  and  sections  3522-3870 
and  3956  provide  that  certain  judicial  processes  may  be 
issuo<l  and  served  on  Sunday.  Section  5040  forbids  certain 
acts  being  done  on  Sunday;  but  none  of  these  sections  has 
reference  to  giving  notices  like  this  one,  and  therefore  does 
not  forbid  giving  them  on  Sunday.  Giving  such  notice  is  a 
ministerial  act,  and  not  forbidden  to  be  given  on  Sunday  by 
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the  common  law.  In  Davis  v.  Fish,  1  G.  Greene,  410,  tlio 
question  was  as  to  a  judicial  act  done  on  Sunday,  and  did 
not  involve  the  legality  of  other  acts  done  on  Sunday,  and 
what  is  said  as  to  acts  pertaining  to  the  administration  of 
justice  is  dicta.  There  is  no  rule,  either  of  statute  or  com- 
mon law,  making  this  notice  illegal  because  given  on  Sun- 
day. 

III.     Appellant  complains  of  the  eleventh  and  twelfth 

paragraphs  of  the  instructions.  The  eleventh  is  as 
3  follows:     "If  you  find  from  the  evidence,  beyond  a 

reasonable  doubt,  that  on  or  about  the  eighteenth  of 
March,  1900,  a  building  belonging  to  or  in  the  possession 
or  occupancy  of  B.  F.  Woodruif,  and  situated  in  Benton 
county,  Iowa,  was  broken  into  and  entered,  and  that  personal 
property  was  stolen  therefrom,  and  you  further  find  that 
within  a  few  hours  thereafter  the  property  so  stolen  was  in 
the  possession  of  the  defendants,  you  will,  in  such,  case  be 
warranted  in  concluding  and  finding  that  such  property  was 
stolen  by  the  defendants  from  said  building  by  breaking  and 
entering  the  same,  unless  the  facts  and  circumstances  dis- 
closed, or  the  evidence  introduced  by  the  state  or  the  defen- 
dants, raises  in  your  mind  a  reasonable  doubt  as  to  whether 
the  defendants  did  come  honestly  into  the  possession  of  such 
property.  If  such  reasonable  doubt  has  been  raised  in  your 
minds  by  the  testimony  and  facts  and  circumstances  intro- 
dused»  and  appearing  in  the  case,  then  you  should  not  act 
upon  said  presumption  in  convicting  the  defendants,  and 
should  not  convict  the  defendants,  unless  their  guilt  has 
otherwise  been  proven,  as  you  are  directed  it  must  be."  This 
instruction  is  supported  by  the  following  cases:  State  v. 
Taylor,  25  Iowa,  275;  State  v.  Hessians,  50  Iowa,  137; 
State  V.  Richart,  57  Iowa,  246 ;  State  v.  Kelly,  57  Iowa,645 ; 
Johnson,  v.  Miller,  63  Iowa,  538 ;  State  v.  Oolden,  49  Iowa, 
^9;State  v.  Rivers,  68  Iowa,  616;  State  v.  LaGrange,  94 
Iowa,  61.     Other  cases  might  be  cited  to  the  same  effect. 
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Williams  v.  State,  60  Neb.  526  (83  K  W.  Kep.  681),  is 
not  in  point,  as  a  different  rule  prevails  in  that  state. 

4  The  defendant  Griffith  having  testified  in  his  own 
behalf,  the  court  instructed  that  such  weight  and  in- 
fluence should  be  given  to  his  testimony  as  it  was  entitled  to, 
and  that  "in  weighing  his  testimony  you  have  the  right  to 
and  should  take  into  consideration  the  fact  that  the  defen- 
dant is  on  trial  charged  with  an  offense,  and  is  an  interested 
witness;  but,  while  this  should  not  cause  you  to  disregard 
his  testimony,  yet  you  should  consider  that  fact  while  weigh- 
ing his  testimony."  This  instruction  is  fully  sustained  in 
State  V.  Moelchen,  53  Iowa,  316;  State  v,  Sierrett,  71  Iowa,. 
388. 

IV.  The  indictment  shows  that  the  grand  jury,  "upon 
their  oath  do  aver,  find,  present,  and  accuse  John  Ryan  and 
Joseph  Griffith  of  the  crime  of  burglary,  for  at  and  within 
said  county,  on  the  eighteenth  day  of  March,  A.  D.  1900^ 
in  the  nighttime  of  the  same  day,  unlawfully,  feloniously, 
and  burglariously  did  break  and  enter  the  dwelling 

5  house  of  B.  F.  Woodruff,"  etc.     Appellants  contend 
that  this  does  not  charge  them  with  the  crime,  for 

that  they  are  not  named  or  referred  to  as  the  persons  who 
"unlawfully,  feloniously,  and  burglariously  did  break  and 
enter."  Surely,  it  cannot  but  be  understood  that  it  was  the 
persons  previously  named  who  are  charged  with  the  crime. 
Section  5289  of  the  Code  provides  as  follows:  "The  indict- 
ment is  sufficient  if  it  can  be  imderstood  therefrom:  *  *  ♦ 
(5)  That  the  act  or  omission  charged  as  the  offense  is  stat^ 
in  ordinary  and  concise  language,  with  such  certainty  as  to 
enable  a  person  of  common  understanding  to  know  what  is 
intended,  and  the  court  to  pronounce  judgment  according 
to  law  upon  a  conviction."  Surely,  a  person  of  common  un- 
derstanding would  know  from  this  indictment  that  it  is  these 
defendants  who  are  charged  with  the  offense.  Appellants' 
counsel  quote  from  10  Enc.  PI.  &  Prac.  504,  as  follows: 
'^\n  indictment  or  information  ranst  name  the  defendant 
whom  it  is  intended  to  charge  with  the  offense  therein  al- 
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legedy  and  an  omission  in  this  regard  will  make  the  indict- 
ment bad/'  We  think  the  defendants  intended  to  be  charged 
are  named  in  this  indictment.  True,  the  indictment  would 
have  been  more 'accurate  had  there  been  appropriate  words 
of  reference  to  them,  but,  in  view  of  our  statute  just  quoted, 
this  omission  is  not  fatal  to  the  indictment,  and  for  the  same 
reason  the  cases  cited  from  other  states  are  not  in  point. 

V.  In  conclusion  the  appellants  insist  that  the  punish- 
ment adjudged  against  them  is  entirely  disproportionate  to 
the  crime.  True,  it  does  not  appear  that  they  were  armed 
with  dangerous  weapons,  or  that  they  intimidated  any  per- 
son, but  the  evidence  leaves  no  doubt  that  they  were  prowling 
vagabonds  and  professional  thieves  and  burglars.  The  pun- 
ishment is  severe,  but  not  more  so  than  seems  necessary  to 
protect  society  from  such  lawless  characters.  Our  conclu- 
sion is  that  the  judgment  of  the  district  court  should  be 

AFFIRMED. 


Lavinia  Bannister,  Appellant,  v.  T.  O'Connor,  Koad 

Supervisor. 

Public  Roads:     estoppel  or  public  to  claim.     The  public  is  not 
4    estopped  to  claim  a  road  as  laid  out,  by  a  landowner  fencing 
it  into  his  land  for  four  or  five  years,  where  he  leaves  a  gate 
or  bars  for  the  public  to  pass  through. 

Same.    Where  land  is  open,  and  travel  free  to  go  where  it  may, 
3    failure  to  use  a  road  exactly  as  laid  out,  for  more  than  ten 
years  will  not  estop  the  public  from  claiming  the  road  as  es- 
tablished. 

Notice  of  bo  ad:     Innocent  purchaser.    One  purchasing  land  with 

1  knowledge  of  public  travel  across  it,  and  who  puts  up  a  gate 
and  bars  in  fencing  it,  to  accommodate  such  travel,  Is  not  a 

2  purchaser  without  notice  of  the  existence  of  the  road ;  and  this, 
though  the  gate  and  bars  were  placed  at  points  on  an  old  road, 
and  not  on  the  road  as  surveyed  and  established  by  law,  the 
two  roads  practically  coinciding. 
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Appeal  from  Wapello  District  Court. — ^Hon.  F.  W.  Eich- 

ELBERGEE,  Judge. 

Friday,  April  12,  1901. 

Action  to  enjoin  defendant,  who,  is  a  road  supervisor, 
from  opening  to  public  travel  a  road  which  passes  through 
plaintiff's  premises.  The  action  was  originally  brought  by 
plaintiff's  husband,  who  died,  wliereupon  she,  as  his  sole  de- 
visee, was  substituted  in  his  stead.  From  a  decree  dismiss- 
ing the  petition,  plaintift  appeals. — Affirmed. 

McElroy  &  McElroy  for  appellant. 
Stech  &  Smith  for  appellee. 

Waterman,  J. — Plaintiff  is  the  owner  of  the  northwest 
fractional  \  of  the  northeast  \  of  section  3,  township  71, 
range  13  west,  in  Wapello  county.     In  1857  a  road  was 

surveyed  and  established  through  this  land,  although 
1  some  of  the  points  and  courses  given  in  the  field  notes 

are  incorrect.  After  the  road  was  thus  established 
it  was  traveled  down  to  the  time  when  it  was  closed  by  plain- 
tiff's husband,  in  1891  or  1892.  He  became  the  owner  of 
this  land  which  then  lay  open  in  December,  1883.  It  was 
not  fenced  by  him  until  1886,  and  after  so  fencing  it  he 
left  a  gate  at  one  side,  and  bars  at  the  other,  through  which 
persons  using  the  road  could  pass.  In  1891  or  1892  the 
gate  was  locked,  and  public  travel  was  first  prevented.  In 
Xovember,  1895,  a  resurvey  of  the  road  was  made  by  order  of 
the  board  of  supervisors,  because  of  the  defective  field  notes 
mentioned.  In  the  resurvey,  starting  with  one  clearly  iden- 
tified point  in  the  original  field  notes,  and,  as  the  sur\-eyor 
who  did  the  work  says,  ''by  assuming  the  magnetic  variation 
was  given,  instead  of  the  true — and  I  think  that  was  custom- 
ary in  those  days" — the  road  was  found  to  correspond  very 
nearly  with  the  old  traveled  track.  Sometimes  the  traveled 
way  was  on  one  side,  and  sometimes  on  the  other,  of  the 
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line  laid  out,  but  never  fnrtlicr  from  it  than  could  be  readily 
accounted  for  by  tlic  fact  that  the  old  track  was  un- 

2  fenced  and-  unworkcd.  It  is  claimed  by  plaintiif 
that  her  husband  purchased  without  notice  of  the  ex- 
istence of  this  road,  but  this  is  not  sustained  by  the  facts. 
He  knew  of  public  travel  across  his  land,  and  when  he  fenced 
this  tract  made  provision  for  accomodating  it.  It  is  said  by 
appellant  that  the  gate  and  bars  were  not  placed  on  the  Gadd 
road,  which  was  the  one  originally  surveyed,  but  at  points 
on  the  road  traveled  by  the  public  which  had  been  used  be- 
fore the  Gadd  road  was  established.  This  we  take  to  be  im- 
material ;  for,  through  plaintiff's  land,  at  least,  the  old  trav- 
eled track  and  the  Gadd  road  practically  coincided. 

3  l^he  failure  to  use  the  Gadd  road,  exactly  as  laid  out, 
for  more  than  ten  years,  will  not  estop  the  public. 

Davtes  v.  Huehner,  45  Iowa,674.     In  the  present  case,  as 

in  that,  the  land  was  open,  and  travel  free  to  go  where  it 

would.     Nor  will  the  act  of  plaintiff's  devisor   in 

4  fencing  his  land  affect  the  matter,  so  long  as  he  left 
a  gate  or  bars  for  the  public  to  pass  through.     Ilemp- 

sted  V.  Huffman,  84  Iowa,  398.  After  the  gate  was  locked 
by  plaintiff,  but  four  or  five  years  elapsed  before  the  public 
right  was  asserted  and  this  action  brought.  Plaintiff  at- 
tempts to  distinguish  these  cases  on  the  ground  that  in  each 
of  them  the  road  was  established  and  recorded.  As  we  have 
already  attempted  to  show,  the  testimony  justifies  the  find- 
ing of  a  like  condition  in  the  case  at  bar.  The  decree  of  the 
trial  court  is  supported  by  the  law  and  the  facts,  and  it  is 

AFFIRMED* 
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H.  H.  MoEKis,  Appellant,  v.  F.  B.  Lowry. 

Abatement  of  Llquoi  Nuisance  by  Owner:  oonstbucton  of  statute. 
It  is  proper  to  abate  a  suit  in  equity  to  enjoin  a  liquor  nuisance 
when  defendant  complies  with  Code,  section  2410,  which  pro- 
vides that,  if  the  proceeding  be  an  action  in  equity,  and  a  bond 
conditioned  that  the  nuisance  shall  be  Immediately  abated 
be  given  before  Judgment  and  order  of  abatement,  the  "action" 
shall  thereby  be  abated,  since  the  word  "action"  refers  to  the 
action  in  equity,  and  not  to  the  nuisance. 

^Appeal  from  Howard  District  Court. — Hon.  A.  N.  Hobsox, 

Judge. 

Friday,  April  12,  1901. 

The  petition  alleged  that  defendant  was  owner  of  a 
T>nilding  situated  on  a  described  lot,  in  which  he  kept  for  sale 
nnd  had  sold,  in  violation  of  law,  intoxicating  liquors,  and 
prayed  for  the  abatement  of  the  nuisance,  and  that  defen- 
dant be  enjoined  from  engaging  in  the  sale  of  intoxicating 
liquors  anywhere  within  the  judicial  district.  The  answer 
was  a  general  denial.  When  the  cause  was  called  for  trial, 
the  defendant  filed  a  bond  in  accordance  with  the  provisions 
of  section  2410  of  the  Code,  and  paid  all  the  costs,  where- 
upon the  court  adjudged  the  action  abated.  The  plaintiff 
appeals. — Affirmed. 

E.  R.  Acres  for  appellant. 
P.  F.  McHugh  for  appellee. 

Ladd,  J. — The  language  of  section  2410  of  the  Code  is 
so  explicit  as  to  leave  no  room  for  construction.  The  first 
part  relates  to  the  cancellation  of  an  order  abating  a  liquor 
nuisance  already  obtained  by  the  execution  of  a  bond  condi- 
tioned that  it  shall  be  immediately  abated  by  the  owner,  and 
not  established  again  during  one  year ;  "and  if  the  proceed- 
ing be  an  action  in  equity,  and  said  bond  be  given  and  costs 
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paid  therein  before  jiidgment  and  the  order  of  abatement, 
the  action  shall  be  thereby  abated."  Every  proceeding  in 
court  is  an  action  (section  3424,  Code) ;  and  the  word  "ac- 
tion," as  employed  in  the  Code  has  a  technical  meaning  (sec- 
tion 3425),  which  is  also  in  accord  with  the  approved  use  of 
the  language.  We  may  not,  then,  attribute  to  the  legislature 
an  understanding  or  use  of  it  in  any  other  sense.  Besides, 
"the  action,"  as  found  in  the  last  clause,  so  evidently  refers 
to  the  "action  in  equity"  previously  mentioned,  as  to  leave 
no  doubt  that  the  abatement  of  the  entire  proceeding  was 
intended,  and  not  merely  that  of  the  nuisance.  Primarily, 
suits  to  enjoin  liquor  nuisances  under  sections  2405  and 
2406  of  the  Code  have  for  their  object  the  termination  of 
the  unlawful  use  of  the  particular  premises,  and  restrain- 
ing of  those  found  guilty  from  establishing  nuisances  else- 
where is  only  incidental  to  the  relief  granted.  The  statute 
merely  permits  the  owner  himself,  rather  than  the  court,  by 
giving  security,  to  abate  the  nuisance ;  and  when  he  under- 
takes to  do  this  in  the  manner  provided,  denies  to  the  state 
or  citizen  the  incidental  relief  with  respect  to  future  con- 
duct. There  may  be  reasons,  as  contended  by  appellant, 
why  the  law  should  be  different.  It  is  enough,  for  the  pur- 
poses of  litigation,  however,  that  "thus  it  is  written."  The 
suggestion  that  the  statute  is  unconstitutional  merits  no  at- 
tention.  ^AFFIRMED. 


H.  H.  MoERis  v.  William  Connolly,  J.  P.  Connolly  and 
Certain  Premises. 

Abatemtnt  of  Liquor  Nuisance:  statute  construed.  It  Is  proper 
for  the  court  to  abate  a  suit  in  equity  to  enjoin  a  liquor  nui- 
sance when  defendant  complies  with  Code,  section  2410,  which 
provides  that  if  the  proceedings  be  an  action  in  equity,  and 
bond  conditioned  that  the  nuisance  shall  be  immediately  abated 
Vol  113  la— 35 
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be  given  before  Judgment  and  order  of  abatement,  the  action 
shall  be  thereby  abated  since  the  word  "action"  refers  to  the 
action  in  eauity,  and  not  to  the  nuisance. 

Appeal  from  Howard  District  Court, — Hon.  A.  K".  IIobson, 

Judge. 

Friday,  April  12,  1901. 

Action  in  equity,  under  section  2405  of  the  Code,  to 
abate  and  enjoin  a  liquor  nuisance  in  a  building  described, 
owned  by  defendant  William  Connolly,  and  to  enjoin  the 
defendants  William  and  J.  P.  Connolly  as  in  said  section 
provided. The  defendants  answered,  denying  generally^,  and 
on  the  same  day  paid  all  the  costs,  including  $25  attorneyfs 
fees  allowed  by  the  court  to  plaintiff's  attorney,  and  filed  a 
bond  as  provided  in  section  2410  of  the  Code,  whereupon  the 
court  entered  judgment  "that  the  action  is  hereby  abated, 
under  the  provisions  of  section  2410,  Code  of  Iowa."  Plain- 
tiff asked  "a  decree  of  injunction  and  writ  of  abatement  as 
prayed  in  the  petition,'^  and  from  the  refusal  to  grant  such 
a  decree  he  appeals. — Affirmed. 

E,  R.  Acres  for  appellant. 

H,  T,  Reed  and  C.  W.  Reed  for  appellees. 

Given,  C.  J.  — I.  The  contention  is  as  to  the  construc- 
tion to  be  given  to  that  part  of  section  2410  as  follows :  *^Vnd 
if  the  proceeding  be  an  action  in  equity  and  said  bond  be 
given  and  costs  therein  be  paid  before  judgment,  tl.e  action 
shall  be  thereby  abated."  Appellant's  counsel  uisists  that 
to  construe  the  word  "action"  according  to  its  ordinary  mean- 
ing renders  it  inconsistent  with  other  provisions  of  chapter 
6,  title  12,  and  that  the  intention  of  the  legislature  is  that  in 
such  case  it  is  the  nuisance,  and  not  the  action,  that  is  to  be 
abated.  We  see  no  inconsistency  in  the  law,  and  no  war- 
rant for  the  construction  contended  for.  The  condition  of 
the  bond  is  that  the  owner  will  abate  the  nuisance ;  and  its 
penalty,  a  guaranty  that  it  will  be  done ;  and  as  this  is  the 
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principal  object  of  an  action  in  equity,  under  section  2405, 
the  law  may  well  provide  that  upon  its  being  done  the  action 
shall  be  thereby  abated.  The  action  being  abated,  there  was 
no  case  in  which  to  decree  an  injunction  and  writ  of  abate- 
ment, and  no  nuisance  to  abate.  See  Morris  v.  Lowry,  113 
Iowa,  544. — Affirmed. 


C.  J.  Frost,  Appellant,  v.  Board  of  Review  of  The  City 

OF  OSKAT.OOSA. 

Notfee  of  Appeal:  from  action  of  board  of  review  op  taxation: 
On  Whom  to  he  Served.  Plaintiff  appealed  from  the  assesa- 
ment  of  the  defendant  city  council,  acting  as  a  board  of  re- 
view, and  the  acceptance  of  notice  of  appeal,  signed  after 
the  board's  adjournment,  was  "J.  P.  Selbert,  Chairman."  Code 
section  1370,  makes  the  city  council  the  reviewing  board  there- 
in, and  section  1373  provides  that  an  appeal  may  be  taken  from 
the  action  of  the  board  by  a  written  notice  to  the  chairman  or 

presiding  officer  of  the  reviewing  board Code,  section 

€58,  prescribes  that  the  mayor  shall  be  the  presiding  officer  of  . 
the  council  and  that  the  selection  of  a  chairman  pro  tern,  to 
act  In  the  mayor's  absence  shall  be  recorded.  At  the  time 
plaintiff's  assessment  was  reviewed,  the  mayor  was  not  in  his 
room,  but  in  the  adjoining  office,  and  the  meeting  was  presided 
over  by  J.  P.  Selbert,  who  had  been  previously  elected  chair- 
man pro  tern.,  though  such  election  had  never  been  recorded. 
Held,  that  the  notice  of  appeal  was  not  properly  served  within 
the  statute,  the  mayor  being  the  person  on  whom  service  should 
have  been  made;  and  hence  the  appeal  was  properly  dis- 
missed. 

Appeal  from  Mahaska  District  Court. — Hon.  A.  R.  Dewey, 

Judge. 

Friday,  April  12,  1901. 

Appeal  from  an  order  of  the  district  court  dismissing 
plaintiff's  appeal  from  the  action  of  the  defendant  in  tho 
matter  of  his  assessment. — Affirmed. 
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Liston  McMillen  for  appellant. 

B.  W.  Preston  for  appellee. 

Sheewin^  J. — ^At  the  time  the  matter  of  plaintiff's  as- 
sessment was  before  the  defendant,  B.  Y.  Seevers  was  the 
mayor  of  Oskaloosa.  The  sessions  of  the  board  were  held 
in  the  mayor's  office,  which  consisted  of  a  front  and  rear 
room.  The  mayor  was  present  at  the  opening  of  each  ses- 
sion. He  directed  the  roll  call  and  swore  the  witnesses  when 
they  were  sworn  at  all.  He  did  not  remain  in  the  room 
with  the  board  all  the  time,  but  was  either  there  or  in  his 
front  room  when  the  board  was  in  session.  He  was  not  ac- 
tually in  the  room  when  plaintiff's  assessment  was  under 
consideration,  and  the  plaintiff  claims  that  J.  P.  Seibert,  a 
member  of  the  city  council,  was  acting  as  chairman  of  the 
defendant  board  at  the  time,  by  virtue  of  his  selection  some 
time  before  as  mayor  pro  tern.  Acceptance  of  the  service  of 
the  notice  of  appeal  from  the  action  of  the  board  was  signed, 
"J.  P.  Seibert,  Chairman,"  and  this  was  done  after  the 
board  had  finally  adjourned.  Section  1370  of  the  Code 
makes  the  council  of  a  city  the  reviewing  board  therein. 
Section  1373  provides  that  an  appeal  may  be  taken  from  the 
action  of  the  board  'T)y  a  written  notice  to  that  effect  to  the 
chairman  or  presiding  officer  of  the  reviewing  board."  By 
section  658  of  the  Code  the  mayor  of  a  city  is  made  presid- 
ing oflBcer  of  the  council.  When  acting  as  a  board  of  re- 
view, the  council  is  performing  a  duty  enjoined  by  law,  and 
the  mayor  is  as  much  the  presiding  officer  then  as  at  any 
other  time.  True,  the  statute  provides  for  a  temporary 
chairman  or  other  presiding  officer  in  the  absence  of  the 
mayor,  but  it  also  wisely  provides  that  when  one  is  appointed 
it  shall  be  made  a  matter  of  record.  There  was  no  selection 
of  Mr.  Seibert  to  act,  in  the  absence  of  the  mayor,  at  the 
sessions  of  the  board  of  review,  nor  was  his  selection  as  tem- 
porary presiding  officer  at  any  time  ever  entered  of  record. 
Nor  do  we  think  the  statute  contemplates  the  service  of  a 
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notice  of  an  appeal  on  the  person  who  may  happen  to 
be  acting  as  temporary  chairman  of  the  board  when  the  par- 
ticular matter  in  dispute  is  disposed-  of.  If  this  construc- 
tion were  to  be  given  the  law,  it  would  result  in  great  con- 
fusion and  uncertainty.  We  think  the  mayor  of  the  city 
should  have  been  served  with  notice  in  this  case,  and  the 
judgment  is  affirmed. — affirmed. 


Weldon  Independent  School  Disteict  of  Decatub 
County  v.  Shelby  Independent  Sohool  District 
OF  Clarke  County^  Appellant. 

TaltioB  In  Foreign  School  Bisirfet:  home  district  is  liable  fob 
SZPENSB  OF.  Children  Uving  in  a  school  district  In  one  county, 
but  not  within  one  and  one-half  miles  of  the  school  house,  at- 
tended school  in  an  adjoining  district  in  another  county,  and 
the  officers  of  the  former  district  knew  of  such  facts,  and  that 
the  latter  district  was  demanding  payment  therefor.  After  the 
children  quit  such  school  the  officers  of  the  former  district 

1  agreed  to  pay  their  tuition.  Held,  that  the  latter  district 
should  recover  the  expense  of  such  tuition  from  the  former, 
since  every  district  is  bound  to  provide  school  facilities  for 
the  children  thereof,  and  McClain's  Code,  section  2912,  provid- 
ing that  children  residing  in  one  school  district  may  attend 
school  in  another  on  such  terms  as  the  directors  of  the  dis- 
tricts may  agree,  recognizes  the  right  to  make  such  arrange- 
ment by  contract 

Suit  to  recover:  Evidence.  An  agreebent  and  settlement  by  one 
school  district  with  another  to  pay  for  the  tuition  of  children 

2  of  the  former  attending  school  in  the  latter,  which  was  made 
after  such  attendance  had  ceased,  is  competent  in  an  action 
by  the  latter  to  recover  the  price  of  the  tuition  from  the 
former. 

Appeal  from  Clarke  District  Court. — Hon.  H.  M.  Towner, 

Judge. 

Friday,  April  12,  1901. 
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Action  at  law  to  recover  for  schooling  furnished  child- 
ren residing  in  the  defendant  district  Trial  to  the  court, 
and  judgment  for  plaintiff.  The  defendant  appeals. — 
Afflrmed, 

Temple,  Ilardinger  &  Temple  for  appellant. 

Mclntire  Bros,  for  appellee. 

SiiERWiN,  J. — The  plaintiff  and  the  defendant  are  ad- 
joining districts,  but  in  different  counties.  During  the 
school  years  1893-94,  1894-95,  and  1895-96  certain  children 
residing  in  the  defendant  district  attended  plaintiff's  school. 

These  children  all  lived  more  than  1^  miles  from  de- 
1  fendant's  school.     At  the  end  of  each  school  year 

the  defendant  was  notified  in  writing  of  the  attend- 
ance of  children  for  the  preceding  year,  and  requested  to 
pay  for  the  average  tuition  of  such  children  per  week  or 
month.  No  affirmative  action  was  taken  in  the  matter  by 
the  defendant  until  at  a  later  time,  and  no  objection  was 
ever  made  to  the  action  of  plaintiff  in  permitting  these  pu- 
pils to  attend  school  in  its  district.  In  September,  1896, 
the  plaintiff  appointed  its  president  a  committee  to  settle 
with  the  defendant  for  the  tuition  of  the  scholars  who  had 
been  attending  plaintiff's  school  for  the  three  preceding 
years,  and  on  the  twenty-third  of  September  the  defendant, 
by  action  of  its  board  of  directors,  allowed  plaintiff's  claim 
in  the  sum  of  $103.97,  and  subsequent  thereto  a  warrant 
was  drawn  for  said  amount  in  favor  of  the  plaintiff.  It  is 
contended  by  the  defendant  that  the  evidence  does  not  just- 
ify the  judgment  rendered  against  it.  There  is  no  question 
as  to  the  amount  or  value  of  the  tuition  furnished  by  plain- 
tiff, but  it  is  said^that  no  act  of  the  defendant  has  fixeJ  its 
liability  therefore.  Section  2912  of  McClain's  Code  pro- 
vides that  "children  residing  in  one  district  may  attend 
school  in  another  *  *  *  on  such  terms  as  may  be  agreed 
upon  by  the  respective  board  of  directors."    This  provision  is 
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regardless  of  the  distance  of  children  from  the  school  in  their 
own  district,  and  regardless  of  the  obstacles  or  *  conditions 
provided  for  in  section  2916  following.  No  express  agree- 
ment is  shown  under  this  statute,  but  the  defendant  knew  all 
of  the  time  that  its  children  were  attending  school  in  the 
plaintiff  district,  and  not  only  did  not  object  thereto,  but 
afterwards  agreed  to  pay  plaintiff's  charge  therefor.  The 
defendant  was  bound  under  the.  law  to  provide  a  school  for 
its  pupils.  The  statute  in  question  recognizes  a  different 
arrangement  as  a  proper  subject  of  contract  and  agreement, 
and  if  the  defendant  may  have  incurred  liability  for  the 
tuition  of  its  school  children  by  agreement  with  the  plaintiff, 
why  is  not  its  act  of  settlement  and  subsequent  agreement  to 
pay  as  valid  and  binding  as  would  be  that  of  a  private  in- 
dividual under  like  circumstances  ?     We  see  no  reason  why 

it  should  not  be  so,  and  think  the  evidence  fully  jus- 
2  tified  the  judgment.     It  was  competent  to  show  this 

settlement  and  agreement,  and  we  discover  no  error 
in  the  rulings  of  the  court  thereon.  The  judgment  is  af- 
firmed. 


Guy  Sowers,  Appellee,  v.  The  Mutual  Fire  Insurance 
Company  of  Des  Moines^  Iowa^  Appellant. 

Fire  Insurance:   condition  requiring  assured  to  keep  books.    Val- 
idity. A  condition  in  a  fire  policy  requiring  insured  to  keep  a 
1    set  of  books,  and  to  take  and  preserve  an  inventory,  to  be  pro- 
4    duced  in  case  of  loss,  is  valid. 

Necessity  for  keeping  books.    When  Not  a  Law  Question.    It  can- 

1    not  be  said,  as  a  matter  of  law,  that  the  business  of  a  billiard 

room  keeper,  who  carries  a  stock  of  tobacco  and  confectionery, 

3    is  such  that  he  is  not  required  to  comply  with  a  condition  in 

a  fire  policy  requiring  him  to  keep  a  set  of  books   and  to  take 

and  preserve  an  inventory,  to  be  produced  in  case  of  loss. 

Estoppel.    Soliciting  Agent.    Knowledge  on  the  part  of  a  fire  in- 
surance company's  soliciting  agent  at  the  time  of  the  issuance 
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1  of  the  policy  that  the  Insured  does  not  intend  to  comply  with 
the  conditions  requiring  him  to  keep  a  set  of  of  hooks,  and  to 

2  take  and  preserve  an  inventory,  to  he  produced  in  case  of  loss, 
does  not  estop  the  company  from  setting  up  the  insured's  non- 
compliance with  the  conditions  as  defense  to  a  claim  for  loss. 

Appeal  from  Hamilton  District  Court. — ^Hon.  J.  R.  Whit- 
AKER,  Judge. 

Friday,  April  12,  1901. 

AcTioi^  at  law  on  a  policy  of  fire  insurance.  Trial  to  a 
jury,  verdict  and  judgment  for  plaintiff,  and  defendant  ap- 
peals.— Reversed. 

W.  C.  Miller  and  Carr  &  Parker  for  appellant 
George  Wambach  for  appellee. 

Deemeb,  J. — The  policy  was  issued  October  18,  180S, 
and  the  fire  occurred  on  the  tenth  day  of  the  following^ 
November.     The  property  insured  consisted  of  a  stock  of 

cigars,  tobacco,  canned  and  bottled  goods,  and  confec- 
1  tionery ;  and  a  pool  and  combination  pool  and  billiard 

tables.  The  policy  contained  these  provisions :  "Tlie 
assured  under  this  policy  hereby  warrants  and  agrees  to  take 
an  inventory  of  the  stock  of  merchandise  covered 
by  this  policy,  at  least  once  a  year,  and  to  keep 
a  set  of  books  showing  a  complete  record  of  busi- 
ness transacted,  including  all  purchases  and  sales^ 
both  for  cash  and  credit,  together  with  the  last  two  inven- 
tories of  said  business;  and  further  warrants  and  agrees  to 
keep  such  books  and  inventories  securely  locked  in  a  fire- 
proof safe  at  night,  and  at  all  times  when  the  store  men- 
tioned in  this  policy  is  not  actually  opened  for  business,  o^ 
in  some  secure  place  not  exposed  to  a  fire  which  would  de- 
stroy the  building  where  said  business  is  carried  on ;  and  in 
case  of  loss  the  assured  warrants  and  agrees  to  procure  such 
books  and  inventories,  and  in  event  of  failure  to  produce 
the  same,  this  policy  shall  be  deemed  null  and  void,  and  no 
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suit  or  action  shall  be  maintained  thereon  for  any  such  loss. 
It  is  agreed  that  the  provision  of  this  policy,  the  application, 
articles  of  incorporation,  and  by-laws  of  the  company  con- 
stitute the  sole  contract  between  the  assured  and  the 
2  company,  and  no  statement  or  representation  made 

to  the  assured  by  any  agent,  or  any  statement  or  repre- 
sentation made  by  the  assured  to  any  agent,  shall  in  any  man* 
ner  affect  this  policy,  except  such  representations  be  in  writ- 
ing, and  indorsed  on  this  policy."  It  is  admitted  that  the  in- 
sured had  no  inventory  of  his  stock  of  merchandise ;  that  he 
took  none  after  the  policy  was  issued ;  that  he  kept  no  books ; 
that  he  neither  had  a  safe,  nor  kept  any  books  in  a  safe,  or 
at  any  other  place ;  and  that  he  produced  no  books  or  inven- 
tories after  the  fire,  although  requested  to  do  so.  It  is  also 
practically  conceded  that  these  facts  avoided  the  policy,  un- 
less defendant,  through  its  agent,  waived  the  warranty  at 
the  time  the  policy  was  issued.  While  an  insurance  com- 
pany may  be  bound  by  knowledge  of  its  soliciting  agent  re- 
garding past  or  present  conditions,  such  an  agent  has  no 
power  to  waive  future  conditions;  nor  is  the  company  es- 
topped by  his  knowledge  of  the  future  intentions  of  the  in- 
sured.  The  effect  to  be  given  future  transactions  or  occur- 
rences should  be  covered  by  the  policy  itself.  The  under- 
standing or  agreement  of  the  parties  in  such  cases  is  the  sub- 
ject of  the  contract,  and  should  be  embodied  in  the  policy; 
otherwise,  the  rule  regarding  the  introduction  of  parol  evi- 
dence to  change,  vary,  or  contradict  the  terms  of  a  written 
instrument  is  entirely  abrogated.  Cornelius  v.  Insurance 
Co.,  113  Iowa,  183.  There  was  evidence  to  show  that  the 
knew  that  the  plaintiff  kept  no  books,  and  that  he  had  not 
taken  an  inventory ;  but  there  is  no  evidence  that  the  def en- 
agent  knew  the  plaintiff  kept  no  books,  and  that  he  had  not 
none  at  the  time  the  policy  was  issued.  Bearing  on  the 
issue  of  waiver,  the  court  gave  the  following  instructions: 
"If  you  find  from  the  preponderance  of  the  evidence  that  at 
the  time  of  the  plaintiff  making  his  written  application  for 
said  insurance,  as  shown  by  a  copy  of  the  same  upon  the- 
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back  of  the  policy,  an  agent  of  said  insurance  company  un- 
dertook to  fill  out  said  application,  and  failed  to  fill  out  an- 
swers to  the  eleventh  and  twelfth  questions  printed  in  said 
application,  and  in  substance  stated  to  plaintiff  at  the  time 
that  it  was  unnecessary  to  answer  said  questions,  and  that 
he  was  at  that  time  informed  by  the  plaintiff  that  he  had 
no  inventories  of  stock,  and  no  set  of  books,  and  did  not  keep 
the  same,  and  that  said  agent  at  that  time  informed  the 
plaintiff,  in  substance,  that  the  plaintiff  need  not  keep  a  set 
of  books,  and  that  said  agent  forwarded  said  application  to 
said  defendant  company,  and  that  said  company  issued  the 
policy  in  suit  on  said  application,  then  said  company  waived 
the  provision  of  its  policy  in  reference  to  said  inventories, 
set  of  books,  and  iron  safe,  and  to  the  production  of  the 
same;  and  the  failure  of  the  company  to  plaintiff  with  the 
same  will  not  of  itself  defeat  the  plaintiff's  right  to  recover 
on  the  same."  Under  the  rules  heretofore  announced,  this 
instruction  was  erroneous,  in  that  it  failed  to  recognize  the 
distinction  we  have  pointed  out  between  representations  and 
stiitements  made  by  the  assured  regarding  past  events,  or 
present  conditions,  and  agreements  as  to  future  contingen- 
cies. It  is  also  erroneous  for  the  reason  that  there  is  no 
evidence  from  which  the  jury  could  have  found  that  the 
agent  informed  the  plaintiff  he  need     not    keep     a 

3  set  of  books  in  the  future.     It  will  not  do  to  say,  as 
a  matter  of  law,  that  plaintiff's  business  was  such 

that  he  was  not  required  to  keep  and  care  for  a  set  of  books. 

There  might,  perhaps,  be  such  cases;  but  this  is  not  one  of 

them.     The  agreement  and  warranty  was     that     plaintiff 

should  keep  a  set  of  books,  and  in  case  of  loss,  produce 

4  the  same.     Such  an  agreement  was  valid,  and  will 
be  upheld  and  enforced.     It  clearly  relates  to  future 

transactions,  and  the  agent  had  no  power  to  waive  the  condi- 
tions when  he  took  the  application.  For  the  errors  pointed 
out  the  judgment  is  reversed. 
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Isaac  Landt  v.  H.  M.  Remley.  Judge.  TO'ftM. 

^  6117  886 

Mulct  Law:  COMPLIANCE  WITH  CONDITIONS.  Contempt.  Where  con-  rTi3~565 
tempt  proceedings  are  instituted  against  defendant  for  selling  ei35  iM 
liquor  in  violation  of  an  order  enjoining  sales  contrary  to  law 
2  the  defense  that  subsequent  sales  were  under  the  mulct  law 
should  not  be  sustained  on  proof  that  sales  were  made  prior  to 
a  compliance  with  Code,  section  2448,  requiring  the  filing  of  the 
consent  of  the  adjoining  property  owners. 

Modification  of  Injunction  in  Vacation:  waives    of    objection. 

Where  plaintiff  was  served  with  notice  of  an  application  In 

vacation  time  to  modify  an  order  of  injunction,  and  appeared 
1    and  resisted,  he  thereby  consented  to  the  authority  of  the  court 

to  modify  the  order  in  vacation,  and  cannot  afterwards  raise 

Uxi^c  question. 

Certorari  to  Cedar  District  Court. 
Friday,  April  12,  1901. 

On  the  fourteenth  day  of  November,  1899,  an  injunc- 
tion issued  from  the  district  court  of  Cedar  county  restrain- 
ing L.  S.  and  F.  D.  MeConkie  from  selling  intoxicating 
liquors  in  violation  of  law,  and  restraining  John  Lower 
from  leasing  a  certain  building  for  the  sale  of  intoxicating 
liquors  therein.  January  8,  1900,  the  restraining  order  as 
to  Lower  was  modified  by  the  judge  in  vacation,  permitting 
the  use  of  the  premises  for  the  sale  of  intoxicating  liquors 
under  the  provisions  of  the  mulct  law.  On  the  eleventh  day 
of  January,  1900,  the  said  McConkies  opened  a  saloon  in 
the  building  in  question,  and  commenced  the  sale  of  intoxi- 
cating liquors  therein,  and  claimed  that  before  so  doing  they 
had  complied  with  the  provisions  of  the  mulct  law  then  in 
force  in  Tipton  and  Cedar  county,  and  were  selling  lawfully. 
On  the  fifth  day  of  February,  1900,  the  plaintiff  filed  in 
the  district  court  an  information  charging  the  McConkies 
andf  Lower  with  a  violation  of  the  injunction  and  asking  that 
they  be  punished  therefor.    Afterwards,  upon  a  trial  of  the 
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contempt  proceedings  before  Judge  Remley,  the  defendants- 
were  discharged.  This  is  a  certiorari  to  determine  the  legal- 
ity  of  the  court's  action  therein. — Annulled. 

Isaac  Landt  in  pro  per. 

T.  B,  Hanley  and  Wright  &  Wright  for  defendant. 

Shebwin,  J. — When  the  injunction  was  granted,  the 
defendants  supposed  the  mulct  law  was  in  force  in  Tipton ; 
but  the  court  held  that  it  was  not,  and  that  sales  of  intoxi- 
cating liquor  made  by  the  McConkies  were  illegal.  After^ 
wards,  and  before  the  attempted  modification  of  the  order^ 
the  mulct  law  became  operative  in  Tipton,  and  the  defend- 
ants McConkie  paid  the  required  tax,  and  had  au^^hority 
from  the  city  council  to  sell  intoxicating  liquor  under 
1  the  law.     It  is  contended  that  the  judge  had  no  au- 

thority to  modify  the  injunction  order  as  to  the  use 
of  the  premises  in  vacation.  This,  we  think,  would 
be  true  as  an  abstract  proposition,  but  in  this 
cage  the  plaintiff,  after  service  of  notice  of  the 
application  to  modify  the  order,  appeared  and  re- 
sisted it,  not,  however,  on  the  ground  of  want  of  jurisdic- 
tion, as  this  question  does  not  seem  to  have  been  raised.  We 
see  no  reason  why  the  plaintiff  might  not  have  consented  to 
the  modification  of  this  order  in  vacation,  and  believe  his 
appearance  and  submission  of  the  question  to  the  judge  on 
its  merits  should  be  held 'to  show  his  consent  thereto.  Myers 
V,  Funk,  51  Iowa,  92;  BahcocTc  v.  Wolf,  YO  Iowa,  076;  12 
Enc.  PL  &  Prac,  p.  129.  The  defendants  McConkie  were 
enjoined  from  continuing  the  sale  of  liquors  contrary  to 
law.  This  is  all  the  statute  under  which  the  injunction  is- 
sued provides  for.  By  complying  with  the  mulct  law  then 
ill  force  in  Tipton,  they  might  lawfully  sell  intoxicating 
liquor;  and  if  they  did  no  more  than  this,  they  would  not 
be  guilty  of  contempt,  for  there  would  be  no  violation  of  the 
injunction.  But,  on  the  other  hand,  if  they  made  sales  in 
violation  of  law,  or  if  they  made  sales  before  complying 
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fully  with  the  terms  of  the  law  which  they  plead  as  a  bar, 
Ihc-y  would  be  guilty  of  a  violation  of  the  injunction  and 
hence  guilty  of  contempt  Hatvlcs  v.  Fellows^  108  Iowa, 
133.  The  court  below  found  against  the  claim  of  the  plain- 
tiff timt  the  defendants'  place  of  business  did  not  comply 
with  the  law,  and  that  sales  were  in  violation  thereof,  on 

account  of  the  parties  who  bought,  and  with 
2  this    finding    we    are    disposed    to    concur.     The 

record  shows  conclusively,  however,  that  sales 
began  on  the  eleventh  day  of  January,  1900,  and 
that  the  statement  of  consent  of  adjoining  prop- 
erly owners  was  not  filed,  as  required  by  Code  section  2448, 
until  January-  20,  1900.  The  provisions  of  the  mulct  law 
can  be  interposed  as  a  successful  bar  to  a  prosecution  under 
the  prohibitory  la\^  only  when  it  is  shown  by  the  defendant 
that  he  has  brought  himself  within  those  provisions.  Siafe 
V.  Van  Vliet,  92  Iowa,  476.  The  filing  of  this  statement  of 
consent  is  a  condition  precedent  to  doing  business.  It  is 
as  strictly  required  by  the  statute  as  is  the  statement  of  con- 
sent filed  with  the  county  auditor  and  the  resolution  of  the 
city  council,  and,  until  it  was  filed  as  required  by  law,  the 
defendants  acquired  no  right  to  the  protection  of  the  law  in- 
voked. See  State  v.  Oreenway,  92  Iowa,  472.  It  follows, 
therefore,  that  the  sales  concededly  made  between  the 
eleventh  and  twentieth  of  January  were  illegal,  and  consti- 
tuted a  violation  of  the  injunction.  The  finding  of  the  dis- 
trict court  is  annulled,  and  the  case  remanded  for  further 
action  in  harmony  with  this  opinion. — Annulled. 


John  Osbobne^  Appellant,  v.  B.  R.  Van  Dyke. 

I^)oiT  bT   Wr«Bfffta1   let!      intebvenino    cause:    Proximateness. 

Plaintiff,  an  employe  of  defendant,  was  holding  a  horse  while 

defendant  applied  medicine  to  its  neck.     The  horse  jumped. 

1    and  defendant  began  beating  it  with  a  heavy  stick  with  a  nail 
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drawn  through  it,  and  by  reason  of  defendant's  foot  slipping, 
3  he  unintentionally  hit  the  plaintiff  on  the  nose,  causing  injury. 
Held,  an  instruction  that  defendant  would  not  be  liable  if  in 
beating  the  horse  he  exercised  reasonable  care  to  avoid  strik- 
ing plaintiff,  and  the  blow  which  inflicted  the  injury  was  caused 
by  an  accidental  slip,  was  erroneous,  since  the  slipping  of  de- 
fendant's foot,  being  the  consequence  of  his  own  wrongful  act» 
was  not  an  excuse  for  the  injury. 

Same.  Instructions,  Code,  section  4969,  imposes  a  penalty  for 
cruelty  to  animals.  Defendant  was  engaged  in  beating  a  horse 
with  a  heavy  stick  with  a  nail  through  it  and,  by  reason  of 
2  defendant's  foot  slipping,  he  unintentionally  hit  plaintiff  on  the 
nose,  causing  injury.  Held,  a  charge  that  it  was  not  material 
for  the  jury  to  find  whether  or  not  the  act  of  defendant  in  strik- 
ing the  horse  was  unlawful  was  erroneous,  since  if  the  act  wais 
unlawful,  defendant  was  liable  for  all  the  damages  whicb. 
naturally  resulted  therefrom. 

Appeal  from  Lucas  District  Court. — lloN.  T.  M.  Ysb, 

Judge. 

Friday,  April  12,  1901. 

Action  to  recover  damages  for  personal  injuries  in- 
flicted through  the  negligence  of  defendant.  There  was  a 
jury  trial,  which  resulted  in  a  verdict  in  defendant's  favor. 
From  a  judgment  rendered  thereon  assessing  the  costs  of 
the  action  to  plaintiff,  he  appeals. — Reversed. 

Dungan  £  Bartholomew  for  appellant. 

Stuart  &  Skiart  for  appellee. 

Waterman,  J. — Plaintiff  was  in  the  employ  of  defend- 
ant, and,  among  other  duties,  had  the  care  of  several  horses. 
On  the  occasion  in  question,  as  plaintiff  was  leading  into 
a  shed  with  a  halter  one  of  the  horses-,  defendant  stopped 
him,  and  undertook  to  apply  a  wash  to  a  galled  place  on  the 
animal's  neck.  The  horse  was  nervous  and  restless,  and 
would  not  stand,  so  a  twitch  was  put  on  him,  and  plaintiflT 
held  this  with  the  halter  while  the  wash  was  applied.  After 
the  twitch  was  removed,  defendant  noticed  another  brui8e<> 
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spot  on  the  animal's  shoulder,  and  he  attempted,  without  re- 
placing the  twitch,  to  wash  this.  The  horse  jumped  aside, 
and  struck  defendant,  throwing  upon  his  clothes  the  medi- 
cine, which  he  had  in  a  tin  can  in  his  hand.  (1)  This  an- 
gered' defendant,  who  seized  the  twitch,  the  handle  of  which 
was  a  heavy  stick  with  a  nail  in  the  end,  and  began  violently 
and  brutally  beating  the  horse,  which  struggled  to  escape. 
Plaintiff  tried,  without  avail,  to  induce  defendant  to  desist. 
Finally  a  blow  aimed  missed  the  horse  because  of  a  slip- 
by  defendant,  and  plaintiff  was  struck  in  the  "^^ace,  breaking 
the  bones  of  his  nose  and  otherwise  injuring  him.  There^ 
was  no  evidence  tending  to  show  that  the  blow  so  struck  was 
intentional.  The  court  submitted  the  case  to  the  jury  on  the- 
theory  of  defendant's  negligence,  instructing  them  that  de- 
fendant would  not  be  liable  if  in  beating  the  horse  he  exer- 
cised reasonable  care  to  avoid  striking  plaintiff,  and  the  blow^ 
which  inflicted  the  injury  was  caused  by  an  accidental  slip, 
for  which  defendant  was  not  to  blame;  and  the  jury  was  fur- 
ther told,  in  effect,  this  would  be  so  even  if  defendant,  in 
beating  the  horse,  was  guilty  of  an  unlawful  act. 

We  think  the  instructions  omit  one  essential  fact, 
viz.:  Was  it  negligence  for  defendant  to  strike  the  horse 
in  the  manner  he  did  and  under  the  circumstances  existing 

at  the  time  ?  If  it  was,  he  is  liable  for  the  natural 
1  and  probable  consequences  of  his  act,  even  though- 

the  precise  result  which  followed  may  not 
have  been  anticipated.  Doyle  v.  Railway  Co,,  77 
Iowa,  607-610.  An  "accident"  may  be  defined  as  an 
event  happening  unexpectedly  and  without  fault.  Leame  v.. 
Bray,  3  East,  593.  Now,  it  cannot  be  said  that  defendant 
was  without  fault  for  the  slip  of  the  foot,  which  he  urges  in 
excuse,  if  it  grew  out  of  or  resulted  from  his  negligent  act. 
There  was  evidence  tending  to  show  that  defendant,  in  bru- 
tally beating  the  horse  while  plaintiff  was  holding  it,  did  so- 
for  no  other  purpose  than  to  vent  his  rage  by  inflicting  phys- 
ical pain  on  the  object  of  his  fury.  The  slip  of  the  foot 
that  caused  the  blow  to  go  amiss  cannot,  if  this  state  of  facts 
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is  true,  be  said  to  have  been  without  plhmtm-s  fault.  lie 
could  not  reasonably  have  supposed  the  horse  would  stand 
quietly  and  receive  the  punishment  administered.  If,  then, 
he  was  negligent  in  striking  the  animal  as  he  did,  he  cannot 
escape  because  some  intervening  cause,  growing  out  of  his 
'wrrong,  aided  in  producing  the  results  of  which  complaint  is 
made.    Gould  v.  Schermer,  101  Iowa,  583. 

The  case  at  bar  is  stronger  in  its  facts  than  the  one 
cited,  for  here  there  is  evidence  tending  to  show  the  claimed 
intervening  cause  was  brought  about  by  defendant's  wrong- 
ful act.  But  if  it  can  be  said  the  sixth  instruction  given  by 
the  court  submitted  to  the  jury  the  question  of  whether  de- 
fendant was  negligent  as  a  matter  of  fact  in  striking  his 
horse,  though  we  must  say  we  are  not  inclined  to  give  it  that 
construction,  there  is  still  another  point  to  be  considered. 

II.  In  the  ninth  paragraph  of  the  court's  charge,  tho 
jury  were  told :  "It  is  not  material  or  necessary  for  you  to 
find  whether  or  not  the  act  of  defendant  in  whipping  or 
striking  his  horse  was  unlawful.'^'^^  It  was  claimed  on 
behalf  of  appellant  that,  if  defendant  was  engaged  in  the 
doing  of  an  unlawful  act  which  resulted  in  injury  to  plain- 
tiff, such  conduct  would  be  negligence  as  matter  of  law. 
There  w^as  evidence  going  to  show  that  defendant  was  guilty 
of  a  violation  of  section  4969  of  the  Code,  which  imposes  a 
/-  penalty  for  cruelty  to  animals.  "The  general  rule  of  law  is 
that  whoever  does  an  illegal  or  wrongful  act  is  answerable 
for  all  the  consequences  that  ensue  in  the  ordinary  and  natu- 
ral course  of  events."  1  Addison,  Torts,  7.  In  Messenger  v. 
Pate,  42  Iowa,  443,  defendant  was  sued  for  an  injury  caused 
by  the  unboxed  tumbling  rod  of  a  threshing  machine.  The 
statute  made  it  a  misdemeanor  to  operate  a  machine  with 
such  rods  unboxed.  This  court  announced  the  following 
rule  of  law  in  that  case:  "We  concur  in  the  general  propo- 
sition that  whenever  an  act  is  enjoined  or  prohibited  by  law, 
and  the  violation  of  the  statute  is  made  a  misdemeanor,  any 
injury  to  the  person  of  another,  caused  by  such  violation,  is 
the  subject  of  an  action ;  and  it  is  sufficient  to  allege  the  vio- 
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lation  of  the  law  as  the  basis  of  the  right  to  recover,  aiitl 
as  constituting  the  negligence  complained  of."  So,  likewise, 
it  is  hold  that,  where  one  is  unlawfully  carrying  a  loaded  re- 
volver, he  is  liable  for  injuries  done  another  by  its  discharge, 
although  the  person  injured  assented  to  the  revolver  being 
carried.  Ecans  v.  Waite,  83  Wis.,  286,  (53  K  W.  Rep., 
^4.">).  See,  also,  Weick  v.  Lander,  75  111.,  93;  Salisbury  v. 
Ihnrhcuroder,  106  Mass.,  459;  Conn  v.  May,  36  Iowa,  244. 
If  The  defendant  was  doing  an  unlawful  act  in  beating  the 
horse,  he  is  liable  for  damages  caused  thereby,  and  the  snb- 
5T  ueiit  accidental  slip  would  not  shield  him,  for  the  reasons 
already  stated.  The  well-known  "Squib  Case"  is  a 
leading  authority  illustrative  of  the  principle  that  one  who 
wrongfully  sets  in  motion  a  force  by  which  another  is  in- 
jured is  liable,  although  an  intervening  agency,  not  in  itself 
wrongful,  aided  in  producing  the  result.  Scott  v.  Shepherd, 
2  W.  Bl.,  892,  1  Smith,  Lead.  Cas.  797.  We  do  not  regard 
the  case*  of  Tingle  v.  Railroad  Co.,  60  Iowa,  333,  cited  by 
appellee,  as  in  conflict  with  the  views  here  expressed.  In 
that  case  the  unlawful  act  (operating  a  train  on  Sunday) 
wSs  a  condition,  but  not  a  cause  of  the  injury  done.  For  the 
reasons  given,  the  case  must  go  back  for  a  new  trial. — Re- 

VEUSEl). 


rjiiTjp.  MoROAx,  Appellant,  v.  The  Des  Moines  Union 
Railway  Company  and  The  City  of  Des  Moines. 

TermifiAl  Rallroadft:  acquiring  of  right  of  way:  Consent  of  rail- 
road commissioners  not  essential,  A  city  terminal  railroad, 
whose  articles  of  incorporation  recite  that  it  is  for  the  purpose 
of  owning,  constructing  and  operating  depots,  freighthouses. 
and  railways  within  a  certain  city,  and  that  It  shall  possess 
2  all  the  powers  conferred  upon  corporations  for  pecuniary  profit 
hy  Code  title  9,  chapter  1,  is  incorporated  under  the  general 
law,  and  not  under  Acts  of  the  Twentieth  General  Assembly, 
Vol  113  la— 36 
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chapter  139.  authorizing  the  incorporation  of  companies,  to 
con8truc;t  buildings  and  tracks  for  the  use  of  railroad  com- 
panies, and  providing  that  such  companies  may  acquire  such 
rights  of  way  as  the  railroad  commissioners  shall  deem  neces- 
sary; and.  hence  the  consent  of  the  railroad  commissioners  is 
not  necessary  to  its  acquiring  a  right  of  way. 

Grant  of  right  of  way  by  city:     Power  to  Purchase  Additional 

Right  of  Way.    Where  a  city  grants  a  right  of  way  In  an  alley. 

4    to  a  railroad  company,  such  right  of  way  did  not  prevent  the 

company  from  acquiring  by  purchase  a  private  right  of  way 

in  addition  thereto  on  lands  adjoining  the  alley. 

Grant  or  right  to  cross  street.  Is  Not  Exclusive  as  to  Width  of 
Crossing,    Where  a  terminal  railroad  company  only  operating 

4  lines  in  one  city  is  granted  a  certain  number  of  feet  in  width 

5  In  which  to  cross  the  city  street,  such  grant  Is  not  exclusive, 

6  but  the  road  may  use  a  greater  width,  since  a  railroad  com- 

7  pany  has  a  right  to  cross  the  streets  of  a  municipality  without 
the  consent  of  the  c^ty  ahthorities. 

Crossing  at  angle.  A  railroad  company  crossing  city  streets  at 
1  grade  is  not  prohibited  or  restricted  from  crossing  at  an  angle 
4  as  long  as  its  tracks  are  not  laid  In  front  of  property  belongs- 
6    ing  to  other. 

Reversion  by  non-user.  Where  arailroad  company  acquires  the 
right  to  lay  its  tracks  in  an  alley,  and  also  purchases  a  private 
right  of  way  adjoining  thereto,  on  which  it  lays  its  tracks,  but 
does  not  use  the  alley  for  tracks  for  over  eight  years,  such  non 

8  user  does  not  constitute  an  abandonment  of  the  right  of  way 
in  the  alley,  within  Code,  1873,  section  1260,  as  amended  by 
Fifteenth  and  Eighteenth  General  Assemblies,  providing  that 
the  failure  of  a  railroad  company  acquiring  a  right  of  way  to 
use  or  operate  the  same  for  a  period  of  eight  years  shall  cause 
the  right  of  way  to  revert  to  the  original  owners. 

Right  to  transfer  grant.  Where  a  city  grants  a  right  of  way  in 
an  alley  to  a  railroad  company,  the  company  may  transfer 

9  such  right  to  another  company,  though  it  has  never  used  such 
alley  for  railroad  purposes. 

Appeal  from  Polk  District  Court. — ^Hon.  Thomas  F. 
Stevenson^  JvAge 

Saturday,  April  13,  1901. 
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AcTiox  in  equity  to  abate  a  nuisance  caused,  as  alleged, 
by  the  construction  and  maintenance  of  the  tracks  of  de- 
fendant railway,  and  by  the  operation  of  trains  thereon,  and 
by  permitting  cars  to  stand  upon  its  said  tracks  so  as  to  ob- 
struct access  to  plaintiff's  property.  The  trial  court  granted' 
some  slight  relief  to  plaintiff,  which  is  not  complained  of  by 
defendants ;  but,  in  the  main,  judgment  went  against  plain- 
tiff, and  he  appeals. — Affirmed. 

Phillips,  Ryan  &  Ryan  for  appellant. 

Cummins,  Hewitt  &  Wright  for  appellant 

J.  E.  Mershon  and  L.  17.  Bannister  for  the  city. 

Waterman,  J. — ^Plaintiff  is  the  owner  of  a  lot  in  defend- 
ant city,  upon  which  stands  a  large,  brick  building  that  is 
used  as  a  hotel.     This  building  fronts  east  upon  Fourth 
street,  which  runs  north  and  south,  with  a  slight  descending 
grade,  towards  the  south,  in  front  of  and  just  north  of  the 
building.    On  the  north  of  plaintiff's  property  is  an  east  and 
west  alley  25  feet  wide;  immediately  west  is  a  north  and 
south  alley;  and  upon  the  south  the  property  abuts  on  an- 
other east  and  west  alley,  or  narrow  street,  25  feet  wide. 
The  tracks  of  defendant  railway  run  east  and  west,  passing 
plaintiff's  property  on  the  north.    The  right  of  way  is  main- 
ly upon  a  strip  of  land  owned. by  the  railway  company,  and 
which  abuts  upon  the  north  side  of  the  alley  that  bounds 
plaintiff's  property  on  the  north.     One  of  these  tracks  occu- 
pies this  alley  east  of  Fourth  street,  and  one  is  also  laid 
therein  west  of  the  north  and  south  alley  which  runs  in  the 
rear  of  plaintiff's  premises.     A  sketch  of     the     premises 
with  the  immediate  vicinity  on  the  north  is  appended,  in  or- 
der to  convey  a  clearer  understanding  of  the  genartl  situa- 
tion: 
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There  are  several  grounds  of  complaint,  one  of  which 
grows  out  of  the  sustaining  of  defendant's  demurrer  to  a  por- 
iton  of  plaintiff's  reply.  As  this  matter  will  be  disposed  of 
in  what  we  have  to  say  generally  on  the  case,  we  shall  not 
further  notice  the  manner  in  which  the  point  was  raised. 
With  the  brief  statement  given  as  a  basis,  we  think  w^e  can 
make  ourselves  better  understood  by  taking  up  the  other 
facts  as  they  arise  in  connection  with  the  different  issues 
presented. 

1.  Plaintiff  claims  that  defendant  has  no  right  to  main- 
tain its  tracks  across  Fourth  street,  and  to  sustain  his  con- 
tention insists  that  defendant  is  incorporated  under  chapter 
130,  Acts  Twentieth  General  Assembly,  and  that  its 
rights  under  such  act  are  restricted.  One  limit a- 
2  tion     upon     which     an     argument      is     founded, 

as  contained  in  section  2,  is  as  follows: 
"Every  corporation  formed  under  the  provisions  of  the 
preceding  section  shall  have  power  to  take  and  hold  ; 
for  the  purposes  herein  mentioned  stich  real  estate  as  may 
he  foinid  necessary  by  the  railroad  commissioners  f'or  the 
location  of  its  depot  and  approaches  w^iich  it  may  acquire 
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by^^iirchasii  ijr  jcimdjeimialii>n,''  etc.  As  defendant's  tracks 
are  laid  mainly  upon  lands  which  it  purchased  and  holds  for 
right  of  way  purposes,  and  as  it  conccj^dly  Jievjer  invoked 
any  finding  by  the  railroad  commissioners,  it  is^iiisjstod  that 
sucET  tracks  are  unlawful  structures.  The  answer  made  by 
TKe'^ailway  company  is  that  it  is  incorporated  under  the 
general  law,  and  no  finding  by  the  railroad  commissioners 
was  necessary  to  warrant  it  in  procuring  a  right  of  way  and 
laying  tracTc  thereon.  It  may  be  well  to  look  first  at  the 
object  of  chapter  139,  Acts  Twentieth  General  Assembly. 
We  shall  not  set  out  the  act  in  full,  but  content  ourselves 
with  saying  that  it  is  manifest  from  the  terms  of  this  statute 
that  its  purpose  was  to  endow  with  the  power  of  eminent  do- 
main a  corporation  which  would  otherwise  possess  no  such 
power.  Tlie  corporation  provided  for  in  this  act  is  not  a 
railway  company.  It  is  not  intended  that  it  shall  operate 
Hocomotives  or  cars.  Its  purpose  is  to  construct  buildings 
niiid'TracTcs  for  iVseby  railway  companies.  There  is  no  reason 
for  assuming  that  a  railway  company  could  not  also,  irre- 
spective of  this  act,  construct  a  union  depot,  or  that  in  so 
doing  it  would  lose  any  of  the  powers  it  possessed  under  the 
general  incorporation  act.  See  Beach  v.  Wakefield,  107 
Iowa,  507-582.  That  defendant  was  incorporated  under  the 
general  law  is  made  apparent  by  fhe  terms  of  its  articles, 
of  which  the  following  is  a  part :  "Art.  II.  The  general  na- 
ture of  the  business  to  be  transacted  shall  be  the  construc- 
tion, ownership  and  operation  of  a  railway  in,  around  and 
about  the  city  of  Des  Moines,  Iowa,  including  the  construc- 
tion, ownership  and  use  of  the  depots,  freight  houses,  rail- 
way shops,  repair  shops,  stock  yards,  and  whatever  else  may 
be  useful  and  convenient  for  the  operation  of  railways  at  the 
terminal  point  of  UesMoines,  Iowa,  as  well  as  the  transfer 
of  cars  from  the  line  or  depot  of  one  railway  to  another,  or 
from  the  various  manufactories,  warehouses,  storehouses,  or 
elevators  to  each  other,  or  to  any  of  the  railways  or  depots 
thereof  now  constructed  or  to  be  hereafter  constructed  in  or 
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around  the  city  of  Des  Moines,  and  such  corporation  shall 
possess  all  the  powers  conferred  upon  corporations  for  pecu- 
niary profit  by  chapter  1  of  title  IX  of  the  Code  and  the 
amendments  thereto."  These  articles  were  afterwards 
amended,  but  in  no  way  was  the  language 
3  set     out     qualified    in     the     amendment.     Defend- 

ant, then,  is  a  railway  corporation,  and  at 
the  time  of  its  organization  and  of  the  doing  of 
the  acts  complained  of  the  following  statutory  provisions 
were  in  force:  Section  464,  Code  1873,  gave  to  cities  these 
enumerated  powers:  "They  shall  have  power  to  lay  oflF, 
open,  widen,  straighten,  narrow,  vacate,  extend,  establish 
and  light  streets,  public  grounds,  wharves,  landings,  and 
market  places,  and  to  provide  for  the  condemnation  of  such 
real,  estate  as  may  be  necessary  for  such  purposes.  They 
shall  also  have  the  power  to  authorize  or  forbid  the  location 
and  laying  down  of  tracks  for  railways  and  street  railways 
on  all  streets,  alleys  and  public  places ;  but  no  railway  tracks 
can  thus  be  located  and  laid  down  until  after  the  injury  to 
property  abuting  upon  the  street,  alley  or  public  place  upon 
which  said  railway  track  is  proposed  to  be  located  and  laid 
down  has  been  ascertained  and  compensated  in  the  manner 
provided  for  taking  private  property  for  works  of  internal 
improvement  in  chapter  4  of  title  X  of  the  Code  of  1873." 
Under  the  provisions  of  this  act  the  council  of  defendant 
city  passed  an  ordinance  granting  a  right  of  way  to  the  as- 
signor of  defendant  railway,  as  will  appear  hereafter. 

This  right  of  way  was  along  and  upon  cer- 
4  tain     streets     and     alleys,     of     which     the     alley 

that  runs  north  of  plaintiff's  property  was 
one.  Instead  of  laying  track  at  once  in  this  alley, 
an  additional  right  of  way  abutting  it  on  the  north  was  pur- 
chased and  track  was  first  laid  there.  It  is  thought  by  ap- 
pellant the  granted  right  of  way  was  exclusive,  and  that  de- 
fendant could  acquire  no  other,  nor  cross  the  streets  of  the 
city  anywhere  save  as  provided  in  the  ordinance,  which 
would  be,  of  course,  in  line  with  the  alley.    But  we  think  the 
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right  here  given  a  city  relates  to  its  dealing  with  city  prop- 
erty, streets  and  alleys,  and  we  know  of  no  restraint  upon  a 
railway's  right  to  purchase  and  own  so  much  of  a  right  of 
way  as  it  may  see  fit. 

With  relation  to  the  right  to  cross  streets  on  the  line  of 
its  purchased  right  of  way,  we  find  this  provision  of  the  Code 
of  1873  relating  to  such  corporations:  "Sec.  1262.  Any 
such  corporation  may  raise  or  lower  any  turnpike,  plank- 
road  or  other  highway,  for  the  purpose  of  having  its  railway 
cross  over  or  under  the  same,  and  in  such  cases  such  corpora- 
tion shall  put  such  highway,  as  soon  as  may  be,  in  a  good  re- 
pair and  condition  as  before  such  alteration." 
5  The    ordinance    of    a     defendant    city    gave    the 

railway  the  authority  ot  use  48  feet  in  width 
for  its  right  of  way  across  Fourth  and  other 
streets.  One  complaint  is  that  it  uses  considerably 
more  space  than  this.  It  was  held,  however,  in  Oates  v. 
Railway  Co,,  82  Iowa,  518,  that  under  the  statute  last 
quoted  a  railway  company  has  the  right  to  cross  the  streets 
of  a  municipality  without  the  consent  of  the  city  authori- 
ties. We  have,  then,  this  state  of  facts :  The  railway  has  a 
right  of  way  granted  by  the  city  along  the  alley,  and  ad- 
joining it  on  the  nortli  an  additional  right  of  way,  which  it 
has  acquired  under  the  'law,  and  attached  to  which  by  law 
is  a  right  to  cross  intervening  streets.  Nowhere  are  the 
tracks  laid  outside  the  right  of  way.  To  meet  the  Gates 
Case  it  is  claimed  by  plaintiff  that  this  is  not  such  a  railroad 
as  is  contemplated  in  the  statute  or  in  that  opinion;  that 
what  is  there  referred  to  is  a  railroad  passing  through  the 
city  "from  distant  parts  of  the  state" ;  or,  as  we  understand, 
a  longer  road  than  this.  But  we  hardly  think  it  is  meant 
that  a  railway's  rights  are  to  be  measured  by  its  length. 
Xor  do  we  believe  that  length  of  line  alone  fixes  the  char- 
acter of  such  a  corporation.  This  is  solely  a  commercial 
railway,  and  as  such  it  is  invested  with  the  rights  given  by 
statute  alike  to  all  incorporations  of  that  character.  The 
number  of  tracks  which  they  may  lay  is  not  limited  by  stat- 
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ute,  and  it  would  seem  contrary  to  public  policy  that  such 
limitation  should  be  made.     They  are  and  should  be  allowed 

to  provide  facilities  for  doin^  the  business  re- 
G  quired  by  public  demands.     To  meet  another  ar^ru- 

ment  made,  w^e  may  add  that  such  a  company  is  not 
in  any  way  restricted  as  to  the  angle  at  which  it  may  lay 
tracks  across  a  street,  so  long  as  they  are  not  laid  in  front  of 
property  belonging  to  others.     See  Gates  Case,  supra. 

With  relation  to  the  contention  that  the  grant 
of  48  feet  in  width  for  street  crossings  was  in 
the     nature     of     a     prohibition     upon     the     use     of     a 

wider  right  of  way,  we  may  further  say  that  in  Mer- 
7  chants'  Union  Barb-Wire  Co.  v.  Chicago,  B.  &  Q, 

Ry.  Co.,  70  Iowa,  105,  the  same  claim  in  principle 
was  made  as  to  an  ordinance  granting  a  right  of  way  along 
the  north  side  of  a  street,  and  this  court  held  it  unwar- 
ranted. Another  thought  which  we  may  sugffeet  in  this  con- 
nection is  that  the  city,  which  is  a  party  defendant,  assents 
to  the  tracks  as  laid,  and  plaintiff's  property  does  not  abut 
thereon.     Morgan  v.  Railway  Co.,  64  Iowa,  589. 

There  is  but  one  other  matter  connected  with  the  Fourth 
street  crossing,  and  that  is  the  claim  that  the  s^rade  of  the 
street  has  been  raised  where  the  tracks  are  laid.  As  we  have 
said.  Fourth  street  has  a  slight  descending  grade  to  the  south 
at  the  place  where  the  tracks  cross.  To  lay  each  track  on  a 
level  would  make  a  series  of  steps  in  the  street.  When 
the  crossing  was  constructed,  it  was  thought  best  by  the  city 
authorities  to  lay  the  different  tracks  on  a  level,  and  have 
the  grade  descend-  from  the  south  track.  This  was  done, 
and,  as  a  consequence,  the  south  track  is  some  six  inches 
above  the  grade  as  it  was  established.  While  a  number  of 
witnesses  say  plaintiff's  property  is  damaged  by  this  slight 
elevation,  they  do  not  say  how,  and  it  is  difficult  to  conceive 
in  what  particular  it  could  be  hurt  We  are  atisfied  from 
all  the  evidence  that  plaintiff  is  in  a  better  situation  than  if 
each  separate  track  has  been  laid  upon  the  level  of  the 
street.     Indeed,  we  are  inclined  to  think  the  estimate  of 
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damage  given  by  plaintiff's  witnesses  was  founded  mainly, 
if  not  wholly,  upon  the  proximity  of  the  tracks  to  the  prop- 
erty. This  ease  is  readily  distinguishable  from  Park  v. 
Railroad  Co.,  43  Iowa,  638  and  Dairy  v.  Railroad  Co.,  113 
Iowa,  post,  in  each  of  which  a  high  embankment  across  a 
street  diverted  travel  from  the  highway,  and  rendered  access 
to  the  property  of  the  respective  plaintiffs  extremely  diffi- 
cult It  is  not  claimed  here  that  any  travel  has  been  di- 
verted from  this  street  by  the  slight  elevation  of  its  surface, 
nor  can  it  be  said  with  any  show  of  consistency  that  because 
of  that  elevation  alone  plaintiff's  property  is  less  accessible- 
than  before  it  was  made. 

II.  Further  complaint  is  made  that  at  points  east  and 
west  of  plaintiff's  property  the  alley  that  forms  the  nort)i 
boundary  is  occupied  by  a  track  of  defendant's  road.  The 
right  to  use  this  alley  was  granted  by  ordinance  of  defen- 
dant city  to  the  Des  Moines  &  St.  Louis  Railroad  Company, 
from  which  defendant,  by  contract  of  assignment,  gets  its 
rights;  the  defendant  company  being  the  successor  in  inter- 
est to  all  the  property  rights  and  franchises  of  the  Des 
Moines  &  St.  Louis  Company  lying  within  the  limits  of  the 
city  of  Des  Moines.  Section  464  of  the  Code  of  1873  au- 
thorized this  action  by  the  city,  subject  only  to  the  condition 
that  the  railway  company  should  pay  all  damages  to  abut- 
ting owners.  See  Heath  v.  Railway  Co.,  61  Iowa,  11. 
Such  owners  have  been  fully  paid  by  defendant  to- 
owners  whose  property  abuts  on  those  parts  of  the 
8  alley  in  which  the  track  is  laid.     It  is  urged  on  be- 

half of  plaintiff  that,  as  the  railway  company  did 
not  lay  track  in  this  alley  until  more  than  eight  years  had 
elapsed  ofter  the  ordinance  was  passed  and  accepted,  itb 
right  to  take  advantage  of  the  privilege  given  is  lost  by  aban- 
donment Section  1260,  Code  of  1873,  as  amended  by  tho 
fifteenth  and  eighteenth  general  assemblies,  upon  which  this 
argument  is  founded,  is  as  follows:  "Where  a  railway 
constructed  in  whole  or  in  part  has  ceased  to  be  operated  for 
more  than  five  years ;  or  where  the  construction  of  a  railway 
has  been  commenced  and  work  on  the  same  ha»  ceased  and 
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has  not,  in  good  faith,  been  resumed-  for  more  than  five  years, 
and  remains  unfinished;  or  where  any  portion  of  any  such 
railway  has  not  been  operated  for  four  consecutive  years, 
and  the  rolling  stock  has  been  wholly  removed  therefrom, 
it  shall  be  treated  as  abandoned,  and  all  rights  of  the  person 
or  corporation  constructing  or  operating  any  such  railway, 
or  so  much  as  remains  unfinished  or  from  w^hich  the  rails 
and  rolling  stock  have  been  wholly  removed,  may  be  entered 
upon  and  appropriated  as  provided  in  the  next  section.  If 
the  railway  or  any  part  thereof  shall  not  be  used  or  operated 
for  a  period  of  eight  years,  or  if,  its  construction  having  been 
commenced,  work  on  the  same  has  ceased  and  has  not  been 
in  good  faith  resumed  for  eight  years,  the  right  of  way,  in- 
cluding the  road-bed,  shall  revert  to  the  owner  of  the  land 
from  which  said  right  of  way  was  taken."  This  road  was 
not  abandoned  within  the  meaning  of  this  section,  for,  al- 
though the  company  did  not  lay  track  in  the  alley,  it  did  at 
once  lay  it  upon  its  purchased  right  of  way  adjoining,  and 
has  continuously  since  operated  its  road.  Furthermore,  it 
may  be  questioned  as  to  whether  this  section  is  meant  to  ap- 
])ly  to  a  grant  of  the  use  of  a  public  highway.  Some  of  the 
terms  of  this  and  the  next  following  section,  which  relates 
to  the  same  subject  matter,  are  consistent  with  the  thought 
that  the  land  of  private  owners  only  is  referred  to.  While, 
imder  these  sections,  a  part  of  a  right  of  way  may  be  lost 
by  non-user,  it  is  not  meant  that  a  railway  company,  to  hold 
the  full  Width  uf  its  right  of  way,  must  covcx'  it  with  tracks. 
As  w-e  have  sought  to  show,  defendant's  right  of  way  included 
the  alley  and  tract  adjoining  which  it  acquired  by  purchase. 
At  no  time  did  it  fail  to  use  a  continuous  strip  of  this  right 
of  way. 

III.     It  is  asserted  by  appellant  that  the  Des  Moines  & 
St.  Louis  Kailway,  never  having  occupied  any  of  its  granted 
right  of  w^ay  west  of  east  Fourth  street,  could  not,  by  trans- 
fer, confer  any  right  upon  defendant  to  occupy  or 
9  use  such  right     of     way.     This  proposition,   while 

stated,  is  not  argued,  and  we  shall  do  no  more  than 
say  that  we  deem  counsers  ])osition  without  support. 
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While  we  have  not  followed  counsel  in  their  discussion  of 
the  case,  we  believe  the  principles  announced  cover  all  the  is- 
sues presented.  The  trial  court  ordered  the  removal  of  a 
switch  stand  from  the  alley  bounding  plaintiff's  property  on 
the  north,  and  which  was  located  west  of  said  property.  It 
also  required  the  planking  of  a  certain  portion  of  the  track, 
and  enjoined  defendant  railway  from  permitting  the  stand- 
ing of  wagons  or  other  vehicles  for  delivering  or  receiving 
freight  in  such  part  of  the  alley,  or  the  standing  of  cars  there 
longer  than  reasonably  necessary  to  load  or  unload  them. 
In  all  other  respects  the  finding  was  in  defendant's  favor. 
We  concur  with  the  district  court,  and  its  judgment  is  there- 
fore AFFIRMED. 


W.  p.  RusT^  Appellee,  v.  L.  P.  Olson.  Appellant. 

Where  the  party  found  entitled  to  the  property  in  controversy, 
in  a  replevin  suit  before  a  Justice  of  the  peace,  elects  to  take  a 
money  Judgment  for  the  value  thereof  as  fixed  by  the  Jury,  as  he 
is  authorized  to  do  by  Code,  section  7148,  he  may  remit  the  ex- 
cess over  twenty-five  dollars,  and  thus  defeat  an  appeal  to  the 
district  court 

Appeal  from  Buena  Vista  District  Court. — Hon.  W.  B. 
QuARTON^  Judge. 

Saturday,  April  13,  1901. 

Appeal  from  an  order  sustaining  a  motion  dismissing 
an  appeal  from  the  decision  of  a  justice  of  the  peace. — 
Affirmed. 

I.  W.  Bane,  for  appellant. 

M.  E.  Mack  for  appellee. 

Deemer,  J. — The  action  was  for  the  recovery  of  a  steer 
alleged  to  he  of  the  value  of  $28.     At  the  trial  before  the 
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justice  the  jury  found  that  plaintiff  was  entitled  to  the  pos- 
session of  the  animal,  and  fixed  its  value  at  $28.  Thereupon 
defendant  filed  a  bond,  and  then  and  there  gave  n</iice  of 
appeal.  Thereafter  plaintiff  filed  a  remittitur,  in  which  he 
remitted  all  sums  given  by  the  jury  over  and  above  $24.99^ 
and  elected  to  take  judgment  for  that  sum  in  full  payment 
of  the  steer.  After  these  proceedings  were  had,  the  justice 
of  the  peace  rendered  judgment  for  the  amount  found  by  the 
jury,  and  approved  defendant's  appeal  bond.  When  the 
case  came  to  the  district  court  the  plaintiff  filed  a  motion  to 
dismiss,  and  affirm  judgment,  on  the  ground  that  the  amount 
in  controversy  did  not  exceed  $26.  This  motion  was  sus- 
tained, and  the  district  court  rendered  judgment  against  de- 
fendant for  the  sum  of  $24.99,  with  costs.  The  appeal  is- 
from  this  ruling. 

Ordinarily,  the  amount  in  controversy,  which  must  be 
more  than  $25  to  justify  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  is  to  be  determined  from  the  pleading 
That  amount  in  the  instant  case  was  $28.  The  allegations 
as  to  value  are  not,  of  course,  conclusive  in  actions  for  the 
recovery  of  specific  personal  property,  but  prima  facie  they 
are  accepted  as  correct  But  where  the  pleadings  show  that 
more  than  $25  is  involved,  the  party  in  whose  favor  the  judg- 
ment is  to  be  awarded  may,  as  a  rule,  remit  all  in  excess  of 
$25,  and  thus  defeat  the  appeal.  Milner  v.  Oross,  66  Iowa, 
252 ;  Bateman  v.  Sisson,  70  Iowa,  518.  Even  though  a  bond 
be  filed  and  accepted  before  the  remittitur  is  made,  yet,  if 
made  before  judgment,  there  can  be  no  appeal.  Knox  v^ 
Nicoliy  97  Iowa,  687.  These  rules  are  now  very  firmly  es^ 
tablished;  and  section  4110  of  the  Code,  prohibiting  remit- 
titurs to  defeat  appeals  from "  superior  and  district  courts 
seems  to  have  no  application.  But  defendant  contends  that 
they  do  not  apply  to  actions  of  replevin,  and  that,  if  they  do, 
as  the  judgment  was  in  fact  for  $28,  there  is  a  right  of  ap- 
peal. There  is  no  question  as  to  the  jurisdiction  of  the  jus- 
tice. That  court  had  jurisdiction  of  the  case,  and  the  only" 
point  in  dispute  is  as  to  the  "amount  in  controversy,"  as. 
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that  term  is  used  in  section  4547  of  the  Coda  In  the  Knox 
Case,  supra,  the  jury  returned  a  verdict  of  $40.  Plaintiff 
filed  a  remittitur  of  all  in  excess  of  $24.50.  The  appeal 
bond  was  filed  before  the  remittitur,  and  judgment  was  ren- 
dered for  $40.  Held,  that  the  amount  in  controversy  was  less 
than  $25,  that  the  appeal  was  not  perfected  until  after  judg- 
ment, and  that  the  appeal  should  be  dismissed.  The  case 
disposes  of  one  of  appellant's  contentions,  and  the  only  other 
left  is,  docs  the  rule  with  reference  to  remittiturs  apply  to 
actions  of  replevin?  In  actions  of  that  character  the  jury 
must  assess  the  full  value  of  the  property,  find  which  of  the 
parties  is  entitled  to  possession,  and  the  value  of  the  right 
(Code,  section  4175)  ;  and  the  judgment  must  also  determine 
which  party  is  entitled  to  possession,  and  the  value  of  the 
right  (Code,  section  4176)  ;  and,  if  the  party  found  entitled 
thereto  is  not  already  in  possession  of  the  property,  he  may, 
at  his  option,  have  execution  for  the  value  thereof,  as  deter- 
mined by  the  jury  (Code,  section  4178).  There  is  nothing 
in  any  of  these  provisions  expressly  inhibiting  the  filing  of 
a  remittitur.  If  there  be  any  such  inhibition,  it  is  to  be  in- 
ferred from  section  4178,  which  provides  that  the  party  may, 
at  his  option,  have  execution  for  the  value  of  the  property 
as  fixed  by  the  jury.  If  plaintiff,  found  entitled  to  the  pos- 
session, elects  to  take  a  money  judgment,  and  relinquishes 
all  claim  to  the  property,  we  know  of  no  reason  why  he  may 
not  elect  to  take  a  judgment  for  a  less  sum  than  that  fixed  by 
the  jury;  in  other  words,  remit  all  in  excess  of  .the  sum 
named  by  him.  If  this  be  true,  then  from  the  time  of  filing 
the  remittitur  the  amount  in  controversy  is  less  than  $25. 
In  the  remittitur  filed  by. plaintiff  he  elected  to  take  *he  value 
of  the  property  in  the  sum  of  $24.99 ;  to  take  a  money  judg- 
ment, waive  all  right  to  the  animal,  and  remit  to  the  defen- 
dant all  sums  over  and  above  the  amount  named.  As  he  had 
the  undoubted  i:ight  to  take  a  money  judgment,  and  as  he 
remitted  all  over  $24.99  allowed  by  the  jury,  it  seems  to  us 
that  the  amount  in  controversy  was  less  than  $26  from  the 
time  of  such  election.     While  we  have  said  the  action  was  re- 
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j)levin,  it  would  be  more  accurate  to  say  that  it  was  detinue, 
for  no  writ  was  issued  for  the  delivery  of  the  property  ta 
plaintiff  pending  the  litigation.  In  such  a  case  it  is  clear 
that  plaintiff  may  have  judgment  for  the  value  of  the  pro- 
perty (McNorton  v,  Ahers,  24  Iowa,  369 ;  Laughlin  v.  Main, 
63  Iowa,  580)  ;  and  there  ought  to  be  no  doubt  of  plaintiff's 
right  to  remit  part  of  the  sum  awarded  by  the  jury.  The 
question  of  the  power  of  the  district  court  to  render  judgment 
for  $24.99  does  not  properly  arise,  and  is  not,  therefore,  con- 
sidered.  ^AFFIRMED. 


Ella  D.  Ruby  et  al.  v.  C.  M.  Downs  and  Hulda  Moonet, 

Appellants. 

Equitable  Ownership:  Evn)ENCE  held  not  to  establish.  In  a  suit 
between  children  for  partition  of  land  belonging  to  their  de- 
ceased mother,  defendants,  who  were  in  possession,  claimed 

1  the  equitable  ownership  by  reason  of  their  mother's  verbal 
promise  to  give  them  the  land,  in  consideration  of  their  sup- 

3  porting  her  during  her  life.  It  appeared  that  they  had  lived  on 
the  farm  with  her,  taking  care  of  her,  and  making  many  im- 
provements but  the  land  was  never  conveyed  to  them.  Held, 
InsuflBcient  to  show  equitable  ownership. 

Reopening  case.  Discretion.  Where,  in  a  suit  between  children 
for  partition  of  land  belonging  to  their*  mother  and  for  an  ac- 
counting, some  of  them  being  in  posjession,  no  claim  was  made 

4  until  the  case  had  been  fuliy  submitted  that  rents  accruing 
after  the  mother's  death  should  be  considered,  or  for  the 
mother's  support  by  the  defendants,  there  was  no  abuse  of  dis- 
cretion in  the  trial  court  refusing  to  open  the  case. 

Abstracts:  timely  fh^ings.  Where  appellee's  amendment  to  the 
abstract  is  used  for  the  purpose  of  bringing  before  the  appel- 

2  late  court  rulings  and  orders  which  were  made  subsequent  to 
the  decree  appealed  from,  it  will  be  stricken  out,  and  the  case 
affirmed  as  to  such  rulings  and  orders,  where  It  was  not  filed 
thirty  days  before  the  term,  as  required. 
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Appeal  from  Mahaska  District  Court. — ^Hon.  A.  K.  Dewey, 

Judge. 

Satubday,  April  13,  1901. 

The  plaintiffs,  Ella  D.  Euby,  J.  E.  Downs,  and  D.  D. 
Downs,  children,  and  William  Downs,  Edwin  Downs,  Mary- 
Walker,  and  Bird  Downs,  grandchildren,   of     Louise     J. 
Wharton,  deceased,  who  died  intestate,  bring  this  ac- 
1  tion  against  C.  M.  Downs  and  Hulda  Mooney,  also 

children  of  said  deceased,  for  the  partition  of  certain  land.* 
of  which  it  is  alleged  said  deceased  died  seised ;  and  defend- 
ants answered,  admitting  all  the  allegations  in  the  petition, 
except  the  allegation  that  Louise  J.  Wharton  was  the  owner 
in  fee  simple  and  died  seised  of  the  lands  described.  This 
allegation  they  deny,  and  allege,  in  substance,  as  follows: 
That  about  the  year  1879  or  1880  said  Louise  J.  Wharton 
<3id  by  gift,  then  and  there  expressed,  verbally  transfer  and 
convey  to  defendants  said  real  estate,  which  they  accepted, 
and  immediately,  with  the  consent  of  Louise  J.  Wharton, 
took  possession  thereof,  and  continued  to  occupy  the  same 
up  to  the  death  of  said  deceased,  January  10,  1894;  that 
said  Louise  J.  Wharton  was  at  the  time  of  the  purchase  of 
said  land,  in  1879,  a  widow  about  61  years  of  ago,  and 
that  from  that  time  until  her  death  they  cared  for  and  sup- 
ported her,  and  that  it  was  agreed  between  them  and  her 
"that  she  vest  the  title  in  them  by  will  or  otherwise";  that 
they  performed  the  agreement  on  their  part,  "and  that  she 
failed  and  neglected  to  convey  said  real  estate  by  deed,  or  to 
devise  same.''  They  ask  that  they  be  decreed  to  be  the  own- 
ers of  said  real  estate.  The  defendant  C.  M.  Downs  further 
alleges  that  when  the  land  was  purchased  there  was  an  in- 
cumbrance thereon  for  part  of  the  purchase  money,  and  that 
he  furnished  a  large  portion  of  the  money  to  pay  off  said  in- 
cumbrance; that  during  the  14  years  he  occupied  the  land 
he  expended  in  taxes  and  improvements  thereon  the  sum  of 
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$4,300.15,  as  showii  by  an  auiiexed  statement;  that  he  made 
said  expenditures  in  good  faith,  believing  that  he  and  his 
sister  Hulda  owned  said  land,  and  that  a  proper  conveyance 
would  be  made,  vesting  them  with  the  title  thereto.  He 
asks  that  if  partition  be  made  he  be  allowed  an  additional 
amount  of  land,  or  the  proceeds  thereof,  equal  in  value  to 
said  expenditures.  Plaintiffs  in  reply  deny  every  allega- 
tion in  said  answers,  and  allege  that  said  expenditures  have 
all  been  paid  in  the  use  of  the  farm,  that  its  use  was  worth 
$G00  a  year,  that  defendants  are  indebted  to  Louise  J.  Whar- 
ton in  the  sum  of  $3,000,  and  that  the  said  counterclaim 
for  said  expenditures  is  barred.  They  deny  that  Mrs. 
Wharton  lived  with  the  defendants,  but  say  that  they  (the 
defendants)  lived  with  her,  and  that  she  furnished  support 
for  both  of  them.  March  29,  1899,  plaintiffs  filed  an 
amendment,  asking  that  defendants  be  charged  with  rent 
since  the  decease  of  Mrs.  Wharton,  to  be  properly  divided, 
and  that  a  receiver  be  appointed  to  rent  the  premises  and 
collect  rents  that  may  become  due.  Defendants,  to  conform 
their  pleadings  to  the  proofs,  amended,  alleging  that  the  pi- 
ano referred  to  was  the  property  of  defendant  Hulda,  and 
that  all  personal  property  on  the  place  was  given  them  bv 
their  mother  when  they  went  on  the  place.  They  join  with 
the  plaintiffs  in  asking  an  accounting  of  all  matters  between 
them  and  their  mother  and  her  estate.  On  the  day  the  de- 
cree was  rendered,  April  10,  1899,  defendants  filed  a  snj> 
plemental  answer  and  counterclaim,  in  which  they  say  they 
supported,  clothed,  and  cared  for  their  mother  for  14  years, 
which  was  worth  $200  a  year,  which  they  ask  to  have  set  off 
against  rent  of  the  farm,  and  that  the  court  hear  evidence  as 
to  the  value  of  said  support.  The  court,  without  hearing 
further  evidence,  rendered  a  decree  finding  against  the  de- 
fendants on  their  claim  of  ownership  of  the  land,  and  in 
their  favor  in  the  sum  of  $915  on  the  accounting,  and  de- 
<;reeing  the  same  to  be  "a  valid,  first  and  specific  lien  on  the 
two-thirds  interest  of  plaintiffs  in  said  land."  The  court 
further  found  that  the  land  cannot  be  divided,  and  appoint- 
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ed  a  referee  to  sell  the  same.  The  decree  provides  that  "the 
question  of  rents  of  place  since  the  death  of  said  Louise  J. 
Wharton  is  reserved,  and  in  no  manner  adjudicated  or  de- 
termined by  this  decree."  From  this  decree  the  defendants 
appealed  by  giving  due  notice  thereof  on  the  eleventh  day 
of  April,  1899,  and  filed  their  abstract  of  the  record  in  this 
court  on  the  eighteenth  day  of  September,  1899. — Affirmed. 

B.  TF.  Preston  and  John  D.  Malcolm  for  appellants. 
Bolton,  McCoy  &  Bolton  for  appellees. 

Given,  C.  J. — I.  On  the  third  day  of  January,  1900, 
plaintiffs  filed  in  this  court  what  is  entitled  "Appellee's 
Amendment  to  Abstract."     This  shows  that  on  April  10, 

1900,  defendants  moved  to  strike  said  amendment 
2  to  the  petition  filed  March  29,  1899,  because  filed 

without  leave,  and  because  it  pertains  entirely  to 
matters  arising  after  the  death  of  Mrs.  'VVharton,  which  mat- 
ters are  not  involved  in  this  suit.  This  motion  was  sus- 
tained, to  which  plaintiffs  excepted.  This  amendment  to 
tlie  abstract  further  shows  that  on  April  12,  1899,  plain- 
tiffs moved  the  court  to  direct  the  referee,  pend- 
ing sale  and  appeal,  to  take  charge  of  and  to 
rent  the  land  to  defendants  or  to  other  parties,  and 
that  said  motion  was  overruled,  and  that  plaintiffs  excepted. 
It  shows  that  on  the  thirteenth  day  of  April,  1899,  plain- 
tiffs filed  a  petition  setting  out  the  matters  as  theretofore 
alleged,  and  asking  again  that  the  referee  be  authorized  to 
rent  the  land.  This  motion  was  overruled  and  plaintiffs  ex- 
on  six  different  grounds,  to  strike  this  "petition  for  an  or- 
cepted.  A  bill  of  exceptions  shows  that  defendants  moved, 
der.  Following  this  are  what  purports  to  be  corrections  of 
defendants'  abstract  as  to  the  evidence,  then  defendants'  no- 
tice of  appeal,  and  then  a  second  notice  of  appeal  by  the  de- 
fendants from  all  orders,  rulings,  and  judgments  entered  at 
the  April  term,  which  last  notice  was  served  August  18, 
Vol  113  la— 37 
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1899.  On  January  25th  plaintifis  filed  "Appellees'  Sec- 
ond Amendment  to  Abstract,"  setting  out  some  of  the  evi- 
dence. It  appears  that  the  case  was  heard  and  decree  ren- 
dered by  his  honor,  Judge  Dewey,  and  that  what  followed 
was  before  his  honor,  Judge  Scott.  Defendants  move  to 
strike  appellees'   amendment  to  abstract   filed  January  3, 

1900,  upon  the  grounds  that  the  orders  appealed  from  are 
no  part  of  the  case,  and  that  the  abstract  was  not  filed  in 
time,  namely,  30  days  before  the  January,  1900,  term. 
Plaintiffs'  counsel  seek  to  excuse  this  delay  by  showing  an 
arrangement  for  an  extension  of  time  with  defendants* 
counsel,  but  this  is  denied.  There  is  an  effort  to  give  this 
abstract  the  character  of  an  amendment  to  the  defendants* 
abstract,  but,  plainly,  its  purpose  is  to  bring  before  us  on 
plaintiff's  appeal  the  rulings  that  follow  the  decree.  As 
this  abstract  was  not  filed  within  the  time  required,  defend- 
ants' motion  to  strike  the  same  is  sustained',  and  the  de- 
fendants' motion  to  affirm  on  plaintiffs'  appeal  as  to  the  or- 
ders and  rulings  made  after  the  decree  was  rendered  is  also 
sustained. 

II.  This  brings  us  to  consider  the  case  as  it  stood  at 
the  time  the  decree  was  rendered,  and  first  as  to  defendants* 
claim  of  equitable  ownership  of  the  land.  The  evidence  is 
voluminous,  but  the  following  facts  will  be  sufficient  to  show 
the  reasons  for  our  conclusion:     Mrs.  Wharton's  children 

were  all  living  away  from  her,  except  these  defend- 
3  ants,  who  remained  with  her  on  the  farm  in  question, 

and  by  industriously  cultivating  the  farm  provided 
a  support  for  the  three,  and  for  needed  improvements  on  the 
farm.  It  was  certainly  very  commendable  in  them  to  thus 
kindly  care  for  their  aged  mother.  Their  possession  of  the 
farm  under  these  circumstances  creates  no  presumption  of 
ownership.  It  is  said  that  as  a  return  for  their  kindness 
their  mother  agreed  to  give  them  by  deed  or  by  will,  but  she 
never  did  so,  and  the  courts  cannot  make  the  gift  for  her. 
It  is  sufficient  to  say  that  the  plaintiffs'  have  failed  to  estab- 
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Hsh  their  claim  of  equitable  ownership  in  the  land'  by  that 
clear  and  convincing  proof  which  the  law  requires.        .  j     . 

III.  As  to  the  accounting,  it  may  be  that  if  plaintiffs 
had  claimed  that  rents  accruing  after  the  death  of  "Mrs. 
Wharton  should  be  considered  in  the  accounting,  and  de- 
fendants had  claimed  that  for  the  support  of  their  mother, 
in  time,  these  claims  should  have  been  considered,  but  this 
we  do  not  determine.  Neither  of  these  claims  was 
4  made  until  after  the  case  had  been  fully  submitted. 

It  was  discretionary  with  the  court  whether  the  case 
should  be  opened  for  further  claims  and  evidence.  These 
claims  were  not  newly  discovered,  and  there  was  no  abuse 
of  discretion  in  refusing  to  open  the  case  to  them. 

The  accounting  as  made  by  the  court  of  the  matters  be- 
fore it  is  eminently  full,  fair,  and  just,  as  is  also  the  decree 
which  it  rendered. — affirmed. 


C.  S.  Bradshaw.  Administrator,  Appellant,  v.  J.  M.  Fra-    iis  sra 

'        ^^  '  114    478 

ZIER. 


Abuse  of  Process:  ejectment:  Directed  Verdict.  Defendant  ob- 
tained a  Judgment  of  forcible  entry  and  detainer  against  the 
stepfather  of  plaintfTs  intestate.  At  the  time  the  writ  of  re- 
moval was  executed,  the  intestate  was  sick  with  the  measles 

1  and  able  to  sit  up  only  a  short  time.  The  day  was  cloudy  and 
cold  and  the  death  of  the  intestate  resulted  from  the  exposure 

S  occasioned  by  the  removal.  Held,  sufficient  to  support  a  finding 
that  there  was  abuse  of  process  and  that  it  was  error  to  di- 
rect a  verdict  for  defendant. 

Physician's  certificate  as  to  health:  Not  Defense  as  Matter  of 
Law,  The  death  of  plaintiffs  intestate  resulted  from  exposure 
occasioned  by  the  execution  of  a  writ  of  removal  sued  out  by 

2  defendant.  The  evidence  was  conflicting  as  to  when  the  physi- 
cian's certificate,  that  intestate  could  be  removed  without  in- 
jury to  his  health,  was  issued,  and  as  to  the  examination  on 
which  it  was  based.  Held,  that  the  existence  of  such  certificate 
did  not  constitute  a  defense  as  a  niaiier  of  law. 


113    5: 
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CJoNTRfBiTTORY  NEGLIGENCE  OF  NUBSE.  Where  the  death  of  plaintiffs 
Intestate  resulted  from  exposure  occasioned  by  the  execution 
3  of  a  writ  of  removal  sued  out  by  defendant,  the  fact  that  the 
intestate's  parents  were  guilty  of  negligence  in  caring  for  in- 
testitate  after  the  exposure  constituted  no  defense  to  an  action 
for  abuse  of  process. 

Appeal  from  Polk  District  Court. — Hon.  Thomas  F.  Stev- 
enson^ Judge. 

Saturday^  April  13,  1901. 

Action  at  law  to  recover  damages  for  an  abuse  of  le- 
gal process  alleged  to  have  caused'  the  death  of  plaintiff's 
intestate.  There  was  a  trial  to  a  jury,  which  resulted  in  a 
disagreement.  Afterwards,  upon  suggestion  of  the  trial 
court,  a  motion  was  filed  by  the  defendant  for  a  directed 
verdict,  based  upon  the  evidence  submitted  at  the  former 
trial.  This  motion  was  sustained,  and  judgment  entered 
against  the  plaintiff.     He  appeals. — Reversed. 

Charles  J.  Donnelly  and  James  C.  Hume  for  appel- 
lant. 

McHenry  &  McHenry  and  W.  A.  Connolly  for  appel- 
lee. 

Sherwin,  J. — The  plaintiff  is  the  administrator  of  the 
estate  of  Georgia  Frazier,  deceased.  Georgia  Frazier  was 
the  daughter  of  the  defendant's  son,  and  at  the  time  of  her 
death  was  12  years  old.  Her  father  was  dead  and  her 
mother  had  remarried.  Her  stepfather's  name  was  Brown, 
with  whom  and  her  mother  she  was  living  at  the  time  of  the 
transactions  in  question  and  at  the  time  of  her  death.  Mrs. 
Brown  and  her  children  had  inherited  from  her  deceased 
husband  a  small  piece  of  land,  upon  which  there  was  a 
small  frame  house.  Before  her  marriage  to  Brown,  Mrs. 
Frazier  had  rented  the  house  on  this  land  to  the  defendant, 
Frazier,  her  fatEer-in-law,  taking  his  note  for  $30  in  pay- 
ment of  the  rent     ffis  lease  expired  in  the  spring  of  1897. 
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In  June,  1896,  Mrs.  Frazier  and  Mr.  Brown  were  married. 
In  August  following  the  house  was  vacant,  and  Brown  and 
his  family  moved  into  it.  Before  doing  so,  however,  Brown 
had  attempted  to  arrange  with  the  defendant  for  occupying 
it,  but  the  defendant  demanded  the  payment  of  $30  rent, 
and  they  never  came  to  any  agreement  on  the  subject  Af- 
ter the  family  moved  into  the  house  Brown  and  the  defend- 
ant had  several  altercations  over  the  matter,  but 
1  Brown  would  neither  pay  rent  nor  vacate.     The  de- 

fendant brought  an  action  of  forcible  entry  and  de- 
tainer against  Brown,  and  obtained  a  judgment  therein 
about  the  first  of  September,  1896.  Somewhere  from  the 
seventh  to  the  ninth  of  the  month  a  writ  of  removal  was  is- 
sued on  the  judgment,  and  placed  in  the  hands  of  a  consta- 
ble for  service.  The  defendant  went  with  the  officer  to 
the  house  and  remained  there  until  the  family  were  ejected 
therefrom.  Georgia  Frazier  had  for  some  days  before  the 
ejection  been  sick  with  the  measles.  The  defendant  knew 
of  her  sickness,  knew  that  her  condition  had  been  such  that 
it  was  not  safe  to  move  her  before,  and  had  caused  his  at- 
torney to  procure  a  certificate  from  her  attending  physician 
that  she  had  so  far  recovered  that  removal  from  the  prem- 
ises would  not  injure  hcjr  health.  The  evidence  fairly 
shows  that  the  real  purpose  in  procuring  this  certificate  was 
to  convince  the  officer  who  was  expected  to  make  the  eject- 
ment that  it  could  safely  be  done.  When  the  defendant, 
with  the  constable  and  posse  which  the  defendant  himself 
had  collected  to  accompany  them,  arrived  at  the  house, 
Brown  was  away,  but  Mrs.  Brown  and  her  children  were 
thera  Georgia  was  able  to  sit  up  for  a  short  time  only,  and 
was  still  badly  broken  out,  the  eruptions  being  plainly  vis- 
ible on  the  exposed  part  of  her  person.  The  evidence  tends 
to  prove  that  the  day  was  cloudy,  cold,  and  raw,  with  consid- 
erable wind.  The  defendant  immediately  ordered  the  con- 
stable to  eject  the  entire  family.  Mrs.  Brown  told  him  that 
Georgia  was  too  sick  to  be  moved,  and  asked  that  they  b'* 
permitted  to  stay  on  her  account,  but  to  the  mother's  plea 
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for  her  sick  child,  his  own  flesh  and  blood,  he  turned  a  deaf 
ear,  and  still  insisted  upon  the  prompt  execution  of  the 
court's  mandate.  The  only  fire  in  the  house  was  then  put 
out  with  water.  After  this  was  done,  the  constable,  not- 
withstanding the  repeated  orders  of  the  defendant  to  pro- 
ceed with  the  discharge  of  his  supposed  duty,  told  Mrs. 
Brown  that  he  would  not  put  them  out  until  her  husband 
came.  The  husband  returned  about  an  hour  thereafter,  and 
upon  his  return  the  ejectment  was  completed.  Georgia 
was  wrapped  in  a  shawl  and  heavy  stockings  were  drawn 
over  her  feet  by  her  mother,  and  she  went  into  the  yard 
with  the  household  goods.  Her  mother's  efforts  to  have  her 
taken  into  neighboring  houses  were  without  avail,  because  of 
the  contagious  nature  of  her  affliction.  After  remaining  in 
the  yard  about  an  hour  and  a  half  she  was  taken  in  a  buggy 
to  the  house  of  her  aunt,  five  miles  distant  Before  start- 
ing for  the  aunt's  she  complained  of  being  cold  and  sick, 
and  from  that  time  she  declined  rapidly,  until  death  re- 
lieved her,  some  nine  or  ten  days  thereafter.  The  facts 
which  we  have  narrated  all  find  support  in  the  record  before 
us.  That  her  death  was  caused  by  this  exposure  in  the  cold 
house  and  in  the  yard  find  abundant  support  in  the  evidence, 
and  the  controlling  question  we  have  for  determination  is 
whether  the  facts  recited,  if  true,  are  sufficient  to  support  a 
finding  that  there  was  an  abuse  of  process  in  the  case. 

AVe  are  clearly  of  the  opinion  that  they  are.  It  is  con- 
coded  that  the  writ  of  removal  was  lawful,  and,  on  the 
other  hand,  it  is  virtually  conceded  that  there  may  be  cases 
where  damages  may  be  recovered  for  an  abuse  in  the  service 
or  execution  of  the  writ.  Numerous  cases  may  be  found  in 
the  l>ooks  where  it  is  held  an  abuse  of  process,  rendering  the 
officer  liable  for  damages,  to  handle  goods  in  a  rough  or  im- 
proper manner,  or  to  wholly  or  partially  destroy  them. 
Snydacher  v.  Brosse,  51  111.,  357 ;  Murray  v.  Mace,  41  Neb., 
GO  (59  K  W.  Rep.,  387);  Cooley,  Torts,  462.  It  is  an 
abuse  of  lawful  process  "if,  after  arrest  upon  civil  or  crim- 
inal process,  the  party  arrested  is  subjected  to  unwarrantable 
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insult  or  indignities,  is  treated  with  cruelty,  is  deprived  of 
proper  food,  or  is  otherwise  treated  with  oppression  and 
♦undue  hardships/^  Wood  v.  Graves,  144  Mass.  366  (11  N. 
E.  Rep.  567) ;  Smith  v.  Weeks,  60  Wis..  94  (18  N.  W. 
Eep.  778) ;  McLaugry  v.  Porter  (Sup.),  33  N.  T.  Supp. 
464.     See,  also,  Slatten  v.  Railroad  Co.,  29  Iowa,  148. 

Our  own  statute  so  far  protects  the  defendant  in 
cases  of  this  kind  as  to  provide  that  no  removal  shall  be 
made  except  in  the  daytime.  Probably  no  Iowa  lawmaker 
ever  conceived  the  idea  that  a  writ  would  be  executed  at 
the  expense  of  human  life,  and  consequently  our  statute  is 
free  from  the  imputation  that  such  a  prohibitory  act  would 
create.  But,  without  such  a  statute,  there  can  be  no  doubt 
that  the  law  will  more  carefully  guard  the  health  of  a  human 
being'  than  it  will  personal  property ;  otherwise,  it  would 
not  deserve  the  respect  of  the  meanest  inhabitant  of  the 
stata      Nor    is    the    certificate    of    the    physician 

2  which    we    have    referred    to    a    legal  shield    for 
the    defendant.      The    evidence    is    conflicting    as 

to  when  it  was  issued  in  fact,  and  as  to  the  ex- 
amination made  by  him  before  issuing  it.  It  was 
proper  for  the  jury  to  consider  it  in  determining  the  issues 
presented,  but  the  court  should  not  say  as  a  matter  of  law 
that  it  was  a  complete  defense.  It  is  claimed  there  was 

3  contributory  negligence  on  the  part  of  the  parents  of 
the  deceased  girl,  and  on  the  part  of  the  relatives  with 

whom  she. remained  for  a  few  d'ays  after  the  ejectment. 
This  is  not  a  defense  in  this  case.  Wymore  v.  Mahaska 
County,  78  Iowa,  396. 

Nor  was  it  a  ground  in  the  motion  for  a  directed  ver- 
dict. If  the  defendant  participated  in  the  unlawful  action 
of  the  constable,  he  is  responsible  for  its  consequences. 
Cooley,  Torts,  468 ;  Hyde  v.  Cooper,  26  Vt.,  552. 

There  was  sufficient  evidence  to  take  this  case  to  the 
jury,  and  the  court  erred  in  directing  a  verdict  for  the  de- 
fendant.    The  judgment  is  therefore  reversed. — ^Revbbsed. 
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In  the  3Jaiier  of  the  Estate  of  Wiixiam  TiAricKi:, 
Deceased;  Dora  B.  S.v\er^  Appellaut,  v.  El:/.abej-ii 
Habker  et  al. 

Contract  Between  Widow  and  Residuary  Beneficiary:  considera- 
tion. Where  the  widow  of  a  testator  contracted  with  resid- 
uary beneficiaries  to  convey  to  such  widow  all  the  interest  in 
the  estate  in  consideration  of  a  certain  amount  in  cash,  her 

2  relinquishment  of  allowance  for  support,  and  her  agreeing  to 
pay  a  certain  bequest  and  the  debts  and  expenses  of  adminis- 

6  tration,  and  to  carry  out  the  provisions  of  the  will  directing 
the  erection  of  certain  buildings,  etc.,  the  income  from  which 
was  to  be  devoted  to  charity,  the  obligations  assumed  by  the 
widow  constituted  a  sufficient  consideration  for  the  agreement; 
the  debts  not  being  ascertained,  and  the  value  of  the  estate 
being  undetermined  though  appraised  and  consisting  prin- 
cipally of  real  estate  and  bank  stock,  which  was  to  be  converted 
into  cash. 

Failure  of  consideration:  Construction  of  Will.  Where  residuary 
beneficiaries  of  a  will  conveyed  their  interest  in  the  estate  to 
the  widow  in  consideration  of  a  certain  amount  in  ca8h,~and  of 

1  her  carrying  out  the  provisions  of  the  will,  by  which  a  certain 
amount  was  authorized  to  b  e  expended  in  the  erection  of  a  mon- 

6  ument,  failure  to  expend  the  amount  authorized  did  not  consti- 
tute a  failure  of  consideration  for  the  agreement,  entitling  a 
beneficiary  to  rescind  the  contract  and  claim  a  share  under  the 
will ;  it  not  appearing  that  the  monument  erected  was  not 
such  as  the  will  contemplated,  since  the  sum  named  therein 
was  merely  by  way  of  limitation. 

Same.  Where  residuary  beneficiaries  of  a  will  conveyed  their  in- 
terest in  the  estate  to  the  widow  in  consideration  of  a  certain 
amount  in  cash  and  her  agreement  to  erect  a  certain  building 

1  directed  by  the  will,  the  failure  of  the  widow  to  erect  such 
building  was  not  a  failure  or  partial  failure  of  consideration 

6  for  the  contract,  such  as  to  entitle  a  beneficiary  to  avoid  it 
and  claim  her  share  of  the  will;  it  not  appearing  that  the 
widow  would  not  erect  it,  no  time  being  fixed  therefor  and  no 
demand  that  she  do  so  having  been  made. 

Failure  to  perform.     When  Not  a  Fraud     An  allegation  that  a 

party  to  a  contract  did  not  intend  to  carry  it  out,  without  the 

1    statement  of  any  facts  whatever  establishing  such  intent    ex> 

cept  the  ultimate  failure  to  perform   tlie  agreement,   is   not 
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7    a  sufficient  charge  of  fraud,  since  such  failure  is  not  evidence 
of  fraud  in  the  inception  of  the  contract. 

Contracts  by  Minor:     under  direction  of  probate  court.    Binding 
on  Attaining  Majority,     Where  a  contract  was  signed   for  a 

3  minor  by  her  guardian  under  direction  of  the  probate  court,  on 
attaining  her  majority,  the  minor  cannot  claim  that  the  con- 

4  tract  is  not  binding  on  her  because  she  was  a  minor  when  it 
was  executed. 

Appeal  from  O'Brien  District  Court. — Hon.  William 
Hutchinson,  Judge. 

Saturday,  April  13,  1901. 

On  an  application  of  the  executors  of  the  will  of  William 
Harker,  deceased,  for  approval  of  final  report  and  for  dis- 
charge, Dora  B.  Sayer,  one  of  the  beneficiaries  under  the 
will,  filed  objections,  which  on  motion  to  strike  were  held 
insufiicient,  and  the  application  for  approval  of  report  and 
final  discharge  was  granted.  Dora  B.  Sayer  appeals. — Af- 
firmed. 

J.  S.  Dewell  for  appellant. 

Boies  &  Roth  for  appellees. 

McClain,  J. — Appellant's  objections  to  the  applica- 
tion of  the  executors  for  approval  of  final  report  and  for 
discharge  took  the  form  of  a  statement  of  grounds  on  which 
it  was  alleged  the  executors  had  misapplied  the  property  of 
the  estate  and  had  not  made  proper  distribution  thereof,  by 
reason  of  which  appellant  had  failed  to  receive  the  share 
to  which  she  was  entitled  under  the  will,  and  affirmative  re- 
lief was  asked.  The  motion  to  strike  was  treated  as  a  de- 
murrer, and  we  are  therefore  in  a  situation  to  assume  the 
truth  of  all  the  material  allegations  made  by  her  as  fully 
as  though  the  facts  stated  by  her  were  otherwise  shown. 
It  appears  that  William  llarker  died  May  26, 
1  1895,     leaving     a     will,     which     was     duly     pro- 

bated   on      July      5th,      by      which      his      widow,. 
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Elizabeth,  and  the  other  persons  named  as  defend- 
ants in  this  action  were  named  executors  of  his 
estate,  and  they  were  appointed  accordingly.  By  the 
terms  of  the  will,  the  widow  was  to  have  the  homestead  and 
all  property  of  every  kind  used  on  or  connected  with  it, 
And  $40,000  in  money ;  five  thousand  dollars  was  bequeath- 
<;d  to  a  nephew ;  the  expenditure  of  $5,000  for  a  monument 
for  testator,  and  for  his  widow,  when  she  should  die,  was 
authorized ;  three  persons  were  named  as  trustees,  to  whom 
the  sum  of  $10,000  was  to  be  paid,  out  of  which  to  buy  a 
suitable  lot,  and  with  which  to  erect  thereon  a  building  of 
two  stories,  to  be  occupied  below  for  storerooms  and  above 
as  an  opera  house,  to  remain  under  the  charge  and  control 
of  the  three  persons  named  and  their  successors;  the  pro- 
<?eeds  of  the  rentals  thereof  to  be  used  for  expenses  and 
repairs,  and  beyond  that  expanded  in  charity,  as  the  trus- 
tees should  think  best ;  further,  the  conversion  of  the  entire 
estate  into  money  was  directed,  and'  it  was  provided  that, 
after  carrying  out  the  directions  specified,  the  balance  of  the 
estate  should  be  distributed  to  the  brothers  and  sisters  of 
testator,  or,  in  the  event  of  the  death  of  any  of  them,  then 
to  their  issue,  in  equal  portions.  An  appraisement  of  the 
estate  filed  September  28,  1895,  showed  real  estate  of  the 
value  of  $28,070,  and  personal  property  (principally  bank 
«tock)   to  the  value  of  $77,967.     The  homestead  included 

in  the  valuation  of  the  real  estate  was  f^p- 
2  praised       at      $1,600.        On    October       0th,       the 

widow  entered  into  an  agreement  with  those 
entitled  to  share  as  beneficiaries  in  the  distribution 
of  the  estate  by  which,  in  consideration  of  the  sum  of 
$30,000,  to  be  paid  ratably  to  those  beneficiaries  who  were 
entitled  to  share  in  the  general  distribution  of  the  ei^tate, 
and  the  agreement  on  her  part  to  erect  the  monument  and 
the  opera  house  building,  and  pay  the  bequest  to  the  nephew 
and  the  debts  of  the  estate  and  costs  of  administration,  and 
the  relinquishment  of  any  claim  of  allowance  for  support, 
the  said  beneficiaries  sold,  assigned,  and  transferred  unto 
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the  widow,  each  of  them,  all  his  right,  title  and  interest  in 
and  to  said  estate.  The  object  of  the  agreement  was  speci- 
fied to  be  "to  settle  all  disputes  which  may  arise  under  aaid 
last  will  and  testament  of  said  William  Harker,  and  to  settle 
with  his  heirs,  as  provided  for  by  him  in  said  will,  for  their 
distributive  shares  in  his  estate  under  said  will."  This 
contract  was  signed  by  the  widow  and  by  all  the  adult  bene- 
ficiaries. Some  of  the  beneficiaries  being  minors,  an  appli- 
cation was  made  in  vacation  to  the  judge  of  the  district 
court  by  the  guardian  of  said  minors  for  authority  to  sign 
this  contract  in  their  behalf,  in  which  application  the  terms 
of  the  contract  and  of  the  will  were  set  out;  and  the  guar- 
dian was  thereupon  authorized  and  empowered  to  sign  for 
and  in  behalf  of  said  minors,  and  to  accept  from  the  widow 
the  amount  to  which  said  minors  would  be  entitled  under  the 
agreement     in     full     of     all     right,     title,     and     interest 

of  the  said  minors,  and  each  of  them,  in 
3  and     to     said     estate     under     and     by     virtue     of 

the  will.  Appellant  was  one  of  the  minors 
referred  to,  and  her  share  was  receipted  for  by  the  guar- 
dian, who  was  also  one  of  the  executors,  and  has  been  duly 
paid  to  her  on  her  attaining  majority.  Appellant  became 
of  age  in  October,  1898.  The  final  report  and  application 
for  discharge  were  made  by  the  executors  in  April,  1899. 
The  report  showed  the  transfer  to  the  widow,  in  alleged  pur- 
suance of  the  terms  of  the  agreement,  of  all  real  estate,  val- 
ued at  $27,352,  including  the  homestead,  and  all  of  the  per- 
sonality, valued  at  $52,898.  In  May  following,  appellant 
filed  her  objections  and  application  for  affirmative  relief, 
as  already  indicated.  She  asked  that  the  property  be  reap- 
praised, alleging  that  it  had  increased  considerably  in  value 
after  the  appraisement,  and  asked  that  sale  thereof 
be  made,  and  that  her  share  under  the  terms  of  the  will  be 
set  off  to  her,  without  regard  to  the  agreement,  contending 
that  such  agreement  was  invalid  because  without  considera- 
tion in  any  benefit  to  the  beneficiaries  or  detriment  to  the 
widow,  and  because  procured  by  fraud,  and,  further,  because 
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the  appellant  was  a  minor  at  the  time  the  contract  was  ap- 
proved. For  the  purpose  of  showing  failure  of  consideration 
and  fraud  in  connection  with  the  agreement,  appellant  al- 
leges that  the  widow  has  erected  a  monument  at  much  less 
expense  than  was  contemplated  in  the  agreement,  and  lias 
entirely  failed  and  refused  to  carry  out  the  provisions  of  the 
agreement  with  reference  to  the  erection  of  the  opera  house. 
As  bearing  on  the  effect  of  this  contract,  it  is  proper  to 
refer  to  the  fact  that  in  a  contest  arising  since  its  execution 
the  provision  of  the  will  for  the  erection  of  the  opera  housa 
has  been  held  invalid. 

It  appears  from  the  foregoing  statement  of  the  contention 

of    the     appellant     that    the    questions     which    we     have 

to    consider    relate    to  the    validity    and    effect    of     tho 

agreement    between     the     widow     and     the     bene- 

4  ficiaries.        As     to     the     contention     that     appel- 
lant     may      have      relief     on     the     ground     that 

she  was  a  minor  when  the  contract  was  made,  it  is  sufficient 
to  say  that  the  signing  of  the  contract  for  her  by  her  guar- 
dian under  the  direction  of  the  probate  court  made  the  con- 
tract as  binding  and  conclusive  with  reference  to  her  as 
if  she  had  been  and  adult  at  the  time  of  its  exe- 
cution,    and     signe<l     it     in    person.       As    to    the 

5  contention     that     it     was     without     consideration, 
the  conclusive    answer    is    that    the  widow    bound 

herself  to  discharge  obligations  which  otherwise  must 
have  been  satisfied  out  of  the  estate,  to  wit:  the 
without  consideration,  the  conclusive  answer  is  that  the 
widow  bound  herself  to  discharge  obligations  which  other- 
wise must  have  been  satisfied  out  of  the  estate,  to  wit,  the 
obligation  to  pay  the  legacy  to  the  nephew,  to  pay  the  debts 
of  the  estate,  and  to  pay  the  costs  of  administration,  as  well 
as  the  obligations,  whatever  they  may  have  been,  with  refer- 
ence to  the  monument  and  the  opera-house  building.  At  the 
time  the  contract  was  executed  the  indebtedness  of  the  estate 
was  not  ascertained,  for  the  time  for  filing  claims  had  not 
expired,  and,  of  course,  the  costs  of  administration  were  still 
entirely  contingent     The  value  of  the  estate  was  also  unde- 
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termined;  for,  while  there  had  been  an  appraisement,  a 
large  part  of  the  estate  still  consisted  of  real  property  and 
bank  stock,  which  the  executors  were  to  convert  into  money, 
and  the  amount  of  the  proceeds  conld  not  be  known.  As  a 
matter  of  fact,  both  these  kinds  of  property  seem  to  have  ap- 
preciated in  value,  but  it  might  as  well  have  happened  that 
ithey  had  depreciated,  and  depreciated  greatly;  and,  as  an 
oflFset  to  the  possible  benefit  of  appreciation,  the  widow  as- 
sumed the  risk  of  depreciation  and  loss.  The  appraisement 
cannot  be  regarded  as  fixing  conclusively  the  real  value, 
even  at  the  time  it  was  made;  and  the  value  of  the  prop- 
erty transferred  to  the  widow,  according  to  the  report  of  the 
executors  filed  and  approved  in  the  lower  court,  would  indi- 
cate a  much  smaller  aggregate  Valuation  than  that  shown  by 
the  appraisement  The  real  value  is  immaterial.  The  con- 
trolling consideration  is  that,  instead  of  taking  the  home- 
stead and  $40,000  in  cash,  the  widow  took  the  property  in 
kind,  obligating  herseK  personally  to  make  immediate  cash 
payments  to  the  general  beneficiaries,  and  to  carry  out  the 
other  provisions  of  the  will.  In  view  of  the  sufiiciency  of 
the  consideration  at  the  time  the  contract  was  made,  it  is 
wholly  immaterial  that  its  execution  has  resulted  ultimately 
in  a  large  advantage  to  the  widow. 

The  complaint  of  appellant  is  based,  largelv,  how- 
ever, on  the  failure  of  the  widow  to  carry  out  the 
provisions     of     the     will     relating      to      the      monument 

and  the  opera-house  building.  As  to  the  mon- 
C  ument,     it     is    sufficient     to    say    that    the     sum 

named  in  the  will  for  that  purpose  was  only  by  way 
of  limitation.  It  does  not  appear  that  the  widow  has  not 
erected  such  a  monument  as  was  contemplated  by  the  will, 
and  the  agreement  required  nothing  more  of  her.  The 
same  may  be  said  with  reference  to  the  agreement  relating 
to  the  opera-house  building.  The  widow  was  to  erect  "said 
building  *  *  *  provided  for  by  the  last  will  and  testa- 
ment," etc. ;  and  our  construction  of  the  whole  instrument 
is  that  she  assumed  personally  to  carry  out  whatever  ob- 
ligations the  will  imposed  upon  the  executors  with  reference 
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to  all  specified  legacies.  It  is  argued  for  appellant  that  the 
object  of  this  agreement  was  simply  to  secure  the  erection 
of  this  building,  which  it  was  thought  could  not  be  com- 
pelled under  the  terms  of  the  will,  it  being  supposed  that 
the  clause  of  the  will  with  reference  thereto  was  void.  But 
no  such  purpose  is  evidenced  by  the  language  used,  nor  indi- 
cated by  the  circumstances  under  which  the  contract  was 
made.  It  does  not  appear  in  any  way  that  it  was  supposed 
that  the  amount  of  money  which  the  widow  would  receive 
imder  the  contract  would  exceed  the  amount  which  she  other- 
wise would  have  received  by  just  this  $10,000,  or  that  the 
general  beneficiaries  would  receive  in  the  aggregate  just 
$10,000  less  than  they  would  have  received  under  the  will, 
treating  the  clause  in  question  as  invalid.  We  cannot,  there- 
fore, consider  the  failure  of  the  widow  to  erect  this  building 
as  a  failure  or  even  a  partial  failure  of  the  consideration 
for  the  contract^  such  as  to  entitle  appellant  to  avoid  it. 
Moreover,  it  does  not  yet  appear  from  any  facts  stated  by 
appellant,  or  otherwise  in  the  record,  that  the  widow  will 
not  erect  this  building.  No  time  for  its  erection  is  named, 
no  demand  has  been  made  upon  her  to  proceed  with  its 
erection,  and  she  has  not  as  yet  done  anything  inconsistent 
with  the  purpose  to  proceed  in  the  matter.  And,  further^ 
if  the  failure  to  erect  the  building  is  to  be  looked  upon  as 
a  breach  of  this  personal  contract  on  the  part  of  the  widow, 

then  appellant  has  no  such  interest  in  its 
7  performance    as    entitles    her   to    complain.     With 

reference  to  the  charge  of  fraud  on  the  part 
of  the  widow  in  the  execution  of  the  contract,  it 
is  enough  to  say  that  it  is  based  entirely  on  the  as- 
sumption that  the  widow  induced  the  beneficiaries  to  enter 
into  the  contract  by  the  promise  to  carry  out  these  provisions 
of  the  will,  intending  at  the  same  time  not  to  do.  There  is 
no  other  charge  that  constitutes  the  least  semblance  of  an 
allegation  of  fraud,  and  this  charge,  plainly,  is  insuflScient 
for  the  purpose.  It  certainly  is  not  enough  to  charge  fraud 
in  a  contract  to  say  that  a  contracting  party  did  not  intend 
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to  carry  out  such  cc»itract,  without  the  statement  of  any 
facts  whatever  establishing  such  intent,  except  the  ultimate 
failure  to  perform  the  agreement.  Such  a  failure  is  a 
breach  of  the  contract,  if  anything,  and  not  evidence  of 
fraud  in  its  inception. 

We  are  therefore  irresistibly  impelled  to  the  conclu- 
sion that  appellant  has  no  ground  of  objection  to  the  final 
report  of  the  executors  showing  the  settlement  of  the  estate 
in  accordance  with  the  terms  of  this  agreement,  and  that  the 
court  properly  approved  such  report  and  discharged  the 
eocecutors. — ^Affibmed. 

Lapp,  J,,  took  no  part. 


Phoxbb  a.  Hiubman  v.  The  Chicago  Great  Westi:rit      di4o 

142 

Eau-wat  CoMPAirr,  Appellant.  .  — 

Grant  to  Railway:  oonstbuction.  A  grant  to  a  railway  company 
of  the  right  to  construct  and  thereafter  maintain  and  operate 
its  road  in  a  street  In  front  of  grantor's  property,  without  any 
1  limitation  as  to  the  number  of  tracks,  included  the  right  to  any 
legitimate  increase  in  the  use  of  the  street  by  the  company  fos 
the  operation  of  its  road,  including  the  right  to  maintain  neces^ 
sary  sidetracks. 

Binds  veivder.    A  grant  to  a  railroad  company  of  the  right  to  con- 

1    struct  and  thereafter  maintain  and  operate  its  road  in  a  street 

in  front  of  the  grantor's  property,  is  binding  on  his  vendee. 

Appeal  from  Blackhawk  District  Court. — ^Hon.  A.  S.  Blaib, 

Judge. 

Saturday,  Aprji.  13,  1901. 

The  appellant  is  the  successor  of  the  Chicago,  St.  Paul 
and  Kansas  City  Railway  Company.  In  June,  1886,  the 
city  of  Waterloo  granted  the  last-named  company  the  right 
of  way  over  BluflF  street,  in  said  city,  for  the  purpose  of 
constructing  and  operating  its  line  of  railway  therein.  The 
plaintiff^s  property  abuts  said  street,  and  her  grantor,  Wil 
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liam  Cornell,  was  the  o^vner  thereof  at  the  time  the  ordi- 
nance was  passed  granting  the  defendant's  predecessor  the 
right  of  way  therein.  On  the  seventeenth  day  of  Decenilx?r, 
1886,  Cornell  and  his  wife  executed  and  delivered  to  tlio 
railway  company  the  following  written  instrument : 
1  "Know    all    men    by    these    presents:     That    Wil- 

liam    Cornell     and  Phcrbe     Cornell,  his     wife,     of 
Blackhawk     county,     state     of     Iowa,     in     consideration 
of    the    sum    of    $225     in    hand    paid    by    the  Chicago, 
St.    Paul    and    Kansas    City  Kailway    Company,    a    cor- 
poration of  the    state  of  Towa,    do    hereby   grant,  bargain, 
sell,  and  convey  unto  the  said  Chicago,  St.  Paul  and  Kan- 
sas City  Railway  Company  the  right,  privilege,  and  permis- 
sion to  construct  and  forever  maintain  and  operate  its  rail- 
way in  BluflF  street,  in  the  city  of  Waterloo,  and     state  of 
Iowa,  in  front  of  the  following  described  property  [describ- 
ing the  property  set  out  in  plaintiff's  petition],  hereby  re- 
leases said  company  from  all  damages  to  the  above  abutting 
property  by  reason  of  the  building  or  operating  of  said  rail- 
Avay.     Signed  this  17th  day  of  December,  A.  D.  1886.     Wil- 
liam Cornell.     Phcebe  Cornell."     This  was  duly  acknowl- 
edged and  properly  recorded,  and  soon  thereafter  the  com- 
pany extended  its  track  in  said  street  in  front  of  the  prop- 
erty in  question.    A  single  track  was  laid  and  operated  until 
1898,  when  the  defendant  company  projected  a  side  track 
into  said  street,  which  passed  in  front  of  the  plaintiff's  prop- 
erty between  it  and  the  main  track.     This  is  an  action  to 
recover  damages  for  the  laying  of  this  side  track.     There 
was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.     The  defendant  appeals. — Reversed. 

0,  C,  Miller  for  appellant. 

27.  H.  Bczold  for  appellee. 

Sherwix,  J. — The  main  question  before  us  for  deter- 
mination is  the  effect  to  be  given  the  written  instrument  set 
out  in  the  statement  of  the  case.  The  plaintiff,  in  effect, 
contends  that  it  is  nothing  more  than  a  receipt  for  damages 
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paid  for  the  location  of  a  single  track  in  front  of  the  plain- 
tiff's property.  It  must  be  conceded  at  the  threshold  of  this 
inquiry  that  the  plaintiff's  grantor,  Cornell,  originally  had 
an  casement  in  the  street  in  question,  which  was  a  property 
right,  and  that  he  could  sell  and  convey  or  release  such 
rifijht,  and  deal  with  it  in  all  respects  as  he  could  with  any 
other  property  right  or  interest.  While  he  had  no  title  to 
or  right  in  the  soil  of  the  street,  his  conveyance  or  release 
of  his  easement  therein  was  valid  and  binding  under  all 
authorities.  And  it  must  also  be  conceded  that  Cornell  con- 
veyed to  the  Chicago,  St.  Paul  and  Kansas  City  Eailway 
Company  the  right  to  the  use  of  Bluff  street  for  the  pur- 
pose of  constructing,  operating  and  maintaining  its  railway 
therein,  so  far  as  such  use  might  or  could  interfere  with  his 
easement  therein.  And  it  will  be  noted  also  that  he  released 
the  company  "from  all  damage^^  to  his  property  abutting 
thereon.  Suppose  Cornell  had  made  a  similar  conveyance 
to  the  company  of  a  right  of  way  four  rods  wide  through 
his  farm ;  what  would  be  the  rights  of  the  company  ?  It  is 
well  settled  that  the  conveyance  of  land  for  railroad  pur- 
poses will  ordinarily  vest  in 'the  grantee  the  same  rights  as 
though  the  land  had  been  acquired  by  condemnation.  (Lewis, 
Eminent  Domain  (2d  ed.)  section  293;  Roushlange  v.  Rail- 
way Co,,  115  Ind.  106  (17  K  E.  Rep.  198)  ;  and  "the 
conveyance  will  be  held  to  be  a  release  of  all  damages  which 
would  be  presumed  to  be  included  in  the  award  of  damages 
if  the  property  had  been  condemned"  (Lewis,  Eminent  Do- 
main (2d  ed.)  section  293,  and  the  cases  cited;  Railroad  Co. 
V,  Smith,  111  111.  363;  Norris  v.  Railroad  Co.,  28  Vt.  99; 
Id cC arty  v.  Railway  Co.,  31  Minn.  278  (17  N.  W.  Rep, 
616).  It  is  the  almost  universal  rule  that  in  condemnation 
proceedings  the  damages  are  to  be  assessed  once  for  all,  and, 
when  once  assessed,  "they  include  all  the  injuries  which 
may  result  for  all  time  to  come  from  the  construction  and 
operation  of  the  road  in  a  reasonable  and  proper  manner." 
Lewis,  Eminent  Domain  (2d  ed.),  section  565;  Fowle  v. 
Northampton  Co.,  112  Mass.  334;  Dearborn  v.  Railroad 
Vol  113  la— 38 
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Co..  24:  K  H..  179;  Water-Power  Co.  v.  Chambers,  13  X. 
J.  Eq.  119;  Tucker  v.  Railroad  Co.,  27  Pa.  281;  Joy  r. 
]Vafrr  Co.,  85  Me.  109  (26  Atl.  Eep.  1052);  Whife  r. 
Railroad  Co.,  122  Ind.  Sup.  317  (23  K  E.  Eep.  782).  If  in 
the  conveyance  or  in  the  condemnation  no  limit  is  placed 
upon  the  use  of  the  easement,  its  use  may  be  chan^^ed  or  in- 
creased, so  long  as  "due  care  and  skill''  are  exercised  in  so 
doing,  without  liability  for  additional  damages.  Lewis,  Emi- 
nent Domain(2d.  ed.),  section  575;  Cassidy  v.  Railroad 
Co.,  141  Mass.  174  (5  Is.  E.  Rep.  142) ;  Butman  v.  Rail- 
road  Co.,  27  Vt.  500;  Hummel  v.  Railroad  Co.,  175  Pa. 
537  (34  Atl.  Eep.  848)  ;  White  v.  Railroad  Co.,  122  Ind. 
Sup.  317  (23  K  E.  Eep.  782).  There  is  no  limitation  in 
the  conveyance  and  release  of  Cornell  to  the  company ;  hence 
any  legitimate  increase  in  the  use  of  the  street  for  the  opor- 
question  was  necessary  and  proper  to  the  operation  of  do- 
ation  of  its  road  is  covered  thereby.  That  the  side  track  in 
fndant's  road,  no  one  questions ;  and,  indeed,  it  is  generally 
recognized  by  the  authorities  that  additional  tracks  and  side 
tracks  are,  or  at  least  may  become,  a  necessity,  and  that  they 
are  within  the  contemplation  of  a  condemnation,  and  the 
damage  therefor.  Railroad  Co.  v.  Smith,  111  111.  303; 
White  V.  Railroad  Co.,  122  Ind.  Sup.   317  (23  K  E.  Eep. 

782).  There  can  be  no  question  that  the 
2  plaintiff    is    bound    by    the    act    of    her    grantor, 

and  can  have  no  greater  claim  than  he  could 
enforce.  No  question  of  the  abandonment  of  de- 
fendant's right  under  the  statute  is  in  the  case, 
though  discussed  somewhat  by  the  plaintiff's  counsel.  It  is 
very  evident,  however,  that  such  a  plea  would  be  of  no  avail 
in  this  case,  because  the  defendant  not  only  holds  under  a 
grant  as  against  plaintiff,  but  has  been  in  the  actual  opera- 
tion of  its  road  all  of  the  time  since.  It  follows  from  what 
we  have  said  that  the  plaintiff  was  not  entitled  to  recover, 
and  that  the  court  erred  in  not  sustaining  the  defendant's 
motion  to  direct  a  verdict^  and  erred  in  the  instructions 
given  numbered  5,  7,  and  9.     The  judgment  is  reversed. 
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Willis  Noeton  &  Co.,  Appellant,  v.  Rosa  Fisiieb   et  al. 

Factors:  what  is  conditional  sale  to.  Where  goods  are  con- 
signed to  a  factor  to  be  sold  and  accounted  for  by  him  as  pro- 
vided by  a  written  contract,  stipulating  that  he  shall  buy  at  a 

1  fixed  price  all  goods  remaining  unsold  on  a  certain  date  and 
that  the  title  shall  not  vest  in  him  until  the  purchase  price 
shall  be  paid  in  full,  the  goods  remaining  unsold  after  said 
date  are  held  by  him  as  owner  under  a  conditional  sale,  ana 
not  as  agent. 

MoBTOAGEE  OF  FAOTOB.    Rights  Against  Consignor,    His  mortgagee 

2  for  yalue  without  notice,  after  such  date,  is  entitled  to  such 
goods  against  the  consignor. 

Appeal  from  Lee  District  Court. — Hon.  Henby  Bakk^  Jb.^ 

Judge. 

Satueday,  Apbil  13,  1901. 

By  the  terms  of  a  written  contract  dated  Fedruary  26, 
898,  the  plaintiflF  agreed  to  furnish  L.  H.  Fisher  500  half 
sacks  of  flour,  fit  $4.90  per  barrel,  to  be  sold  by  the  latter, 
as  plaintiff's  agent,  at  not  less  than  the  price  named,  and  he 
"was  to  render  an  account  30  days  after  shipment,  with  remit- 
tance for  all  sold,  and  every  30  days  thereafter.  '^And 
if  any  of  said  merchandise  is  imsold  at  the  end  of  90  days 
from  the  date  hereof,  he  will  buy  the  same  at  the  above- 
named  price,  and  pay  Willis  Norton  &  Co.  in  cash  therefor; 
but  it  is  expressly  Agreed  that  the  title,  ownership  and  right 
of  possession  of  said  property  shall  be  in  said  Willis  Norton 
Co.  until  the  same  shall  be  paid  for  in  full."  On  the 
eleventh  of  March  following,  Fisher,  after  explaining 
his  situation  somewhat,  requested  shipment  at  once,  saying 
he  would  guarantee  the  money  as  per  contract,  and  added : 
"If  you  so  choose,  you  can  draw  on  us  for  one-third  amount 
every  thirty  days."  The  flour  was  shipped  March  14th,  and 
terms   were   stated    in  the  invoice  to  be  "30,  60,  90  days," ' 
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and  that  ''amount  of  money  to  be  accounted  for  to  us  on  this 
consignment  is  $612.50,  less  freight."     On  the  twenty-first 
of  the  same  month  plaintiff  sent  Fisher  a  statement,  and 
drew  on  him  for  $192.96,  which  was  one-third  of  the  price 
of  the  flour,  less  freight,  as  per  his  letter.     Fisher  paid  the 
freight  and  $170  on  this  draft  May  30th,  when  he  promised 
another  payment  about  the  tenth  or  twelfth  of  June.     The 
plaintiff  sent  a  statement  on  the  fourteenth  of  June  and 
drew  for  one-half  of  the  balance  of  $408.33,  saying:  ^Tlease 
honor  when  presented.     We  will  extend  the  time  of  the  con- 
signment 30  days,  as  the  above  should  be  closed  by  to-day, 
if  first  and  second  remittances  have  been  made  on  time." 
Fisher  advised  the  plaintiff  on  June  30th  that  he  had  on 
hand  230  sacks  of  flour,  and  would  do  his  best  to  settle  for 
flour  sold  next  Wednesday,  the  6th."     On  the  fifth  of  July 
he  executed  a  chattel  mortgage  on  the  flour  and  other  proj)- 
erty  to  his  mother,  Rosa  Fisher,  to  secure  an  indebtedness 
of  $1,800.     The  validity  of  this  mortgage  is  not  questioned. 
The  only  issue  presented  in  this  action  for  the  i>ossession  of 
the  flour  was  whether  Fisher  held  it  as  plaintiff's  agent  or  as 
the  owner  under  a  conditional  sale.     The  district  court,  tak- 
ing the  latter  view,  directed  a  verdict  for  the  defendant. 
From  judgment  entered  thereon,  the  plaintiff  appeals. — Af- 
firmed, 

yVatson  &  Weber  for  appellant. 

Casey  &  Stewart  for  appellees. 

Ladd^  J. — That  Fisher  was  the  mere  agent  of  the  plain- 
tiff for  the  sale  of  the  flour  within  90  days  following  the 
execution  of  the  contract  appears  from  Norton  v.  Melick, 
97  Iowa,  564,  but  by  the  terms  of  the  instrument  the  rela- 
tion of  the  agent  ceased  at  the  end  of  that  period,  and  he  be- 
came purchaser  of  tliat  which  remained,  though  title  was 
not  to  pass  till  payment.  The  most  approved  test  to  be  ap- 
plied to  such  contracts  lies  in  ascertaining  whether  there  was 
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a  promise  to  pay  for  the  goods.  If  so,  as  a  general  rule  the 
transaction  will  be  declared  a  conditional  sale  rather  than 
a  bailment.  Bentley  v.  Snyder^  101  Iowa,  1;  Norwegian 
Plow  Co,  V,  Clark y  102  Iowa,  31.  Here  there  was  an  ex- 
plicit agreement  to  buy  at  a  fixed  price,  and  pay  for  all  flour 
remaining  undisposed  of  "at  the  expiration  of  90  dajs  from 
the  date  of  the  contract."  Fisher  was  made  agent  for  the 
flour  sold  within  this  period,  but  purchaser  of  that  on  hand 
at  its  expiration.  The  facts  of  the  case  bring  it  squarely 
within  the  rule  recognized  in  Conable  v.  Lynch,  45  Iowa, 
84. 

The  appellant  argues  on  the  theory  that  time  must  be 
computed  from  the  date  of  shipment.  If  this  were  to  be 
conceded,  still  the  mortgage  was  executed  after  the  lapse 
of  90  days.  True,  plaintiff  advised  Fisher  of  an  extension 
of  time  June  14th,  but  without  his  request,  and  he  does  not 
appear  to  have  assented  to  the  proposal.  He  was  then  pur- 
chaser under  the  terms  of  the  agreement,  on  condition  that 
the  title  should  not  pass  till  payment,  and  this  situation 
could  not  be  changed  by  the  mere  suggestion  of  plaintiff 
without  his  acquiescence.  As  Fisher  was  in  possession 
under  a  conditional  sale,  the  mortgagee  for  value  and  with- 
out notice  was  entitled  to  protection. — Affibmed. 


Mary  Cuel^  Appellant,  v.  John  Foehlee  and  Lena 
Foehlee. 

Contract  to  Pay  Money:  revebsion  op  land  upon  non-payment: 
Action  at  Law  Not  Maintainable  on.  Defendants  executed  to 
plaintiff  an  instrument*  which  provided  that,  if  defendant 
should  pay  the  sum  of  money  mentioned  in  a  note  described  in* 
the  instrument,  then  the  instrument  should  be  wholly  dis- 
charged and  void,  but  if  such  sums,  or  any  part  thereof,  or  the 
interest  thereon,  should  not  be  paid  when  due,  then  plaintiff 
should  be  entitled  to  the  premises  described   in  the  instru- 
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ment.  Held,  that  an  action  at  law  could  not  be  maintained  on 
such  instrument,  since,  if  defendants  make  default  as  alleged^ 
it  only  entitled  plaintiff  to  the  premises,  and  not  to  a  money 
judgment. 

Pleading  After  Demurrer:  when  to  be  stricken  off  on  motion. 
An  amendment  of  the  petition  in  the  action  on  such  instru- 
ment to  which  a  demurrer  was  sustained,  by  adding  that  de- 
fendants had  sold  the  premises  without  the  knowledge  and* 
2  consent  of  the  plaintiff,  and  without  notifying  the  parties  to 
whom  they  sold  of  the  interest  and  lien  of  the  plaintiff,  and  that 
the  instrument  had  not  been  recorded,  is  properly  stricken 
from  the  files  as  a  practical  restatement  of  the  original  com- 
plaint 

Appeal  from  Lee  District  Court, — Hon.  Henry  Bank,  Jr., 

Judge. 

Saturday,  April  13,  1901. 

The  court  sustained  defendant's  demurrer  to  plaintifFs 
petition  and  the  amendments  thereto,  to  which  plaintiff  ex- 
cepted. Thereupon  plaintiff,  with  leave  of  court,  filed  an 
amended  and  substituted  petition  and  an  amendment  there- 
to, which,  on  defendant's  motion,  were  stricken  from  the 
files,  and,  plaintiff  electing  to  stand  upon  her  pleading, 
judgment  was  rendered  against  her,  from  which  she  ap- 
peals.— Affirmed. 

John  L.  BerUow  for  appellant. 
Herminghausen  &  Herminghausen  for  appellee. 

Given,  0.  J. — We  entirely  agree  with  counsel  that 
these  proceedings  are  a  "tangled  skein*'  that  is  difficult  to 
unravel.  We  will  not  attempt  to  set  out  or  summarize  the 
pleadings.  It  is  sufficient  to  say  that  but  two  questions  are 
presented.  By  the  demurrer  we  have  the  question  whether 
the  plaintiff  is  entitled  to  recover  a  money  judgment  on 
the  instrument  sued  upon,  and  by  the  motion  to  strike  we 
have  the  question  whether,  in  her  amended  and  substituted 
petition  and  amendment  thereto,  plaintiff  shows  any  new  or 
additional  facts  entitling  her  to  recover. 
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II.  We  first  inquire  as  to  the  question  raised  by  the 
demurrer,  which  really  involves  the  merits  of  the  case.  Ap- 
pellee insists  that  under  the  record  the  appellant  is  not  enti- 
tled to  a  review  of  the  ruling  on  the  demurrer;  but,  as  we 
view  the  question  raised  by  the  demurrer,  we  do  not  consider 
this  contention.  We  think  the  demurrer  was 
1  properly     sustained.       The     action     is     upon     an 

instrument    executed    by    the    defendants    to    the 
plaintiff    on    the    twenty-ninth    day    of    November,  1887, 
and     is     in     all     respects     in     the     form     of     a      mort- 
gage   upon    real   estate,    excepting  as  to  the  proviso  there- 
in, which  is  as  follows:     "To  have  and  to  hold  the  same, 
together  with  all  and  singular  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging  or  in  in  any  wise  ap- 
pertaining for  ever ;  provided  always  and  these  presents  are 
upon  this  express  condition  that  whereas  said  John  Feeb- 
ler and  Lena  Foehler,  his  wife,  has  this  day  executed  and  de- 
livered one  certain  promissory  note  in  writing  to  said  party 
of  the  second  part,  of  which  the  following  is  a  true  copy: 
'Quenemo,  Kansas,  Nov.  29,  1887.     On  or  before  the  15th 
day  of  June,  1888,  we  promise  to  pay  to  the  order  of  Mary 
During  at  the  First  National  Bank  of  Ottawa,  for  value 
received,  two  hundred  and  fifty  dollars  ($250),  with  inter- 
est at  the  rate  of  twelve  per  cent  per  annum.     John  Foeh- 
ler.    Lena  Foehler.'     Now,  if  said  parties  of  the  first  part 
shall  pay  or  cause  to  be  paid  to  said  party  of  the  second 
part,  her  heirs  or  assigns,  said  sum  of  money  in  the  above- 
decribed  note  mentioned,  together  with  the  interest  thereon 
according  to  the  terms  and  tenor  of  the  same,  then  these 
presents  shall  be  wholly  discharged  and  void,  and  otherwise 
shall  remain  in  full  force  and  effect.     But  if  said  sum  or 
fums  of  money,  or  any  part  thereof,  or  any  interest  there- 
in, is  not  paid  when  the  same  is  due ;  and  if  the  taxes  and 
assessments  of  every  nature  which  are  or  may  be  assessed 
and  levied  against  said  premises,  or  any  part  thereof,  are  not 
paid  when  the  same  are  by  law  made  due  and  payable, — 
then  the  whole  of  said  sum  and  sums  and  interest  thereon 
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shall,  and  by  these  presents  become  due  and  payable  and 
said  party  of  the  second  part  shall  be  entitled  to  the  posses- 
sion of  said  premises." 

The  instrument  recites  $250  as  the  consideration,  and 
describes  real  estate  situated  in  the  state  of  Kansas. 

The  question  is  not  whether  a  person  may  obligate  him- 
self for  the  payment  of  money  in  a  mortgage,  so  that  a 
money  judgment  may  be  rendered  against  him  thereon,  but 
it  is  whether,  under  this  instrument,  the  defendants  ack- 
nowledged an  indebtedness  to  the  plaintiff,  and  executed  the 
mortgage  to  her  as  security.  The  conditions  provided  in 
the  mortgage  are  that,  if  defendant  shall  pay  or  cause  to 
be  paid  such  indebtedness,  "then  these  presents  shall  be 
wholly  discharged  and  void,"  but  on  failure  to  pay  "  said 
party  of  the  second  part  shall  be  entitled  to  said  premises." 
Under  these  conditions,  if  it  be  true,  as  alleged,  that  the  de- 
fendants have  failed  to  pay  the  debt,  it  is  the  premises,  not 
money,  to  which  the  plaintiff  is  entitled. 

II.  There  was  no  error  in  sustaining  the  mo- 
tion to  strike,  as  the  plaintiff's  amended  and  sub- 
stituted petition  and  the  amendment  thereto  are  but 
a  restatement  of  what  has  been  previously 
2  pleaded,     with     the     single     additional     allegation 

that  the  defendant  sold  the  premises  without  the 
knowledge  or  consent  of  the  plaintiff,  and  without  notifying 
the  party  to  whom  they  sold  the  same  of  the  interest  and 
lien  of  the  plaintiff,  and  that  said  mortgage  had  not  been 
recorded.  If  the  alleged  fact  would  entitle  plaintiff  to  a 
money  judgment  it  appears  that  the  claim  was  barred  by  the 
statute  of  limitations. — Affirmed. 
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William  Euot  Smith,  Appellant,  v.  Buben  R  Sheeman 

et  al. 

Articles  of  Incorporation:  acknowledgement.  Validity.  Where  a 
certificate  of  acknowledgment  of  articles  of  incorporation  of  a 
mutual  fire  company  is  preceded  by  the  name  of  tne  state  and 
2  county  and  the  signature  of  the  officer  is  followed  by  words 
"Notary  Public,"  it  is  sufficient  to  render  the  incorporation 
yalid,  though  the  body  of  the  certificate  does  not  recite  that  the 
officer  is  a  notary  public,  or  state  the  county  in  which  he  is 
authorized  to  act 

OoifSTBUcnoN.  lAmiting  Indebtedness,  Articles  of  incorporation 
of  a  mutual  fire  insurance  company  which  recite  the  highest 
amount  of  indebtedness  to  which  such  company  may  subject 

1  itself,  except  for  insurance  liability  are  not  in  violation  of 
Ck>de,  1878,  section  1061,  requiring  articles  of  incorporation  to> 

8  fix  the  highest  amount  of  indebtedness  which  the  corporation 
may  contract  which  must  in  no  case,  except  in  that  of  risks  of 
Insurance  companys,  exceed  two-thirds  of  its  capital  stock. 

Sams.  Exemption  of  Members  From  Liability,  Articles  of  incor- 
poration of  a  mutual  fire  insurance  company  which  provide- 
that  the  private  property  of  its  members  shall  be  exempt  from 
corporate  debts,  except  to  the  extent  of  their  respective  obli- 
gations on  their  subscriptions,  is  a  sufficient  exemption'  of  the 
i  members  of  the  company  from  personal  liability  to  render  the- 
Incorporation  valid,  though  it  provides  that  such  exemption 
shall  not  apply  to  obligations  of  the  association  created  by  a 
written  guaranty  by  certain  stockholders,  given  as  a  temporary 
loan  to  the  company  and  not  as  a  protection  thereof. 

Changing  form  or  organization:  Stockholdent*  Liability,  A  mu- 
tual fire  insurance  company  was  organized  under  Code,  title  9,. 
chapter  1,  exclusively  for  the  purpose  of  insuring  the  property 
of  its  members;  but  a  guaranty  fund  was  created  in  the  form 
of  shares  which  required  a  payment  not  to  exceed  ten  per  cent 
In  any  six  months,  and  that  the  whole  amount  of  said  sub- 
•  Bcription  should  be  void  at  the  option  of  the  shareholder  after 
three  years  from  the  date  thereof.  Such  guaranty  fund  was. 
not  intended  as  any  part  of  the  working  capital  of  the  com> 
pany,  but  was  only  a  mere  temporary  advancement  or  loan. 
Held,  that  such  fund  did  not  change  the  character  of  the  organ- 
ization from  that  of  a  purely  mutual  company^  and,  hence,  the 
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subscribers  to  such  fund,  were  not  liable  to  the  company    as 
stockholders  owning  unpaid  subscriptions. 

Policy  Void.  A  stock  policy  issued  by  a  mutual  fire  insurance  com- 
pany in  violation  of  Code,  1873,  section  1159,  which  prohiblU 

8  mutual  companies  from  issuing  such  policy,  is  absolutely  void 
and  cannot  be  enforced. 

Offlcera  Not  Individually  Liable.  Where  officers  of  a  mutual  lire 
insurance  company  Issue  a  stock  policy  in  violation  of  Code, 

9  1873,  section  1159,  prohibiting  mutual  companies  from  Issuing 
such  policies,  the  officers  are  not  individually  liable  thereon. 

Cfood  Faith  of  Officers  as  a  Defense.  Where  the  officers  of  a  mu- 
tual fire  insurance  company  issue  a  stock  policy  in  violation 
of  Code  1873,  section  1159,  prohibiting  a  mutual  company  from 

10  issuing  such  policies,  and  action  is  brought  against  the  officers 
to  recover  for  loss  thereunder,  evidence  is  admissible  to  show 
that  such  officers  advised  with  attorneys  as  to  the  liability  on 
such  policy,  and  followed  the  advice  obtained,  as  evidence  of 
good  faith. 

Fraud.  Personal  Liability  of  Signers  of  Guaranty  Agreement. 
Plaintiff's  evidence  was  to  the  effect  that  he  insured  in  a  mu- 
tual fire  company,  relying  on  statements  made  by  an  agent 
supplemented  by  circulars  and  cards  issued  at  different  times 
by  the  company,  from  which  he  presumed  that  there  was  a 
7  guaranty  fund  to  protect  the  policies  of  the  company.  The 
circulars  and  cards,  etc.,  were  not  introduced  in  evidence,  and 
there  was  no  evidence  that  any  agent  was  authorized  to  make 
such  statements  nor  that  the  officers  or  stockholders  of  the 
corporation  knew  that  such  statements  had  been  made.  The 
guaranty  fund  of  the  company  was  in  the  nature  of  a  tempor- 
ary loan  for  the  benefit  of  the  corporation  and  the  nature 
thereof  couid  have  been  determined  by  an  examination  of  the 
articles  of  incorporation  on  file  in  the  office  of  the  secretary 
of  state  and  county  recorder.  Held,  not  sufficient  evidence  of 
fraud  to  authorize  a  recovery  of  an  amount  due  on  the  policy 
from  the  persons  signing  the  guaranty  agreement 

By-laws  informally  adopted:  When  valid.  Where  the  articles  of 
incorporation  of  a  mutual  fire  insurance  company  provide  that 
6  it  may  establisn  by-laws,  and  by-laws  are  published  and  acted 
on  during  the  existence  of  the  company,  such  by-laws  are  valid 
though  they  were  not  formally  adopted  by  the  board  of  di- 
rectors. 

Appeal  from  Blachhawh  District  Court. — ^Hon.  A.  S. 
Blair,  Judge. 
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Saturday,  April  13,  1901. 

Tn  1887  the  defendants,  with  others,  organized  an  in- 
surance company  known  as  the  Citizens'  Mutual  Insurance 
Company.     Before  the  company  commenced  business,  the 

defendants,  with  others,  executed  the  following 
1  writing.     "For     the     purpose     of     the     guarantee 

or  pledge  fund  of  the  Citizens'  Mutual  In- 
surance Company  of  Waterloo,  Iowa,  I  hereby  prom- 
ise to  take  the  number  of  shares  of  said  fund 
set  opposite  my  name,  at  one  hundred  dollars  per  share,  pay- 
able on  the  order  of  the  directors  of  said  association ;  provid- 
ed, not  to  exceed  ten  per  cent,  thereof  shall  be  payable  in  any 
six  months:  and  provided,  the  whole  amount  of  my  sub- 
scription shall  be  void,  at  my  option,  after  three  years  from 
date  hereof.  Dated  this  24th  day  of  February,  A.  D.  1887." 
On  the  12th  day  of  December,  1889,  the  company  issued  a 
policy  of  insurance  to  the  plaintiff  on  property  situated  in 
the  state  of  Illinois,  and  a  loss  occurred  under  the  policy  in 
November,  1890.  On  the  14th  day  6f  February,  1891,  the 
company  made  a  general  assignment.  The  plaintiff's  lo^ 
was  unpaid,  and  in  January,  1892,  he  procured  a  judgment 
against  the  company  for  the  amount  thereof.  This  judg- 
ment cannot  be  made  from  the  assets  of  the  company,  and 
plaintiff  brings  this  action  against  the  defendants  as  indi- 
viduals, alleging  that  the  company  was  never  legally  incor- 
porated, and  did  business  only  as  an  unincorporated  associa- 
tion; that  the  defendants  are  liable  as  stockholders  in  the 
company,  and  on  their  guarantee;  and  that  the  plaintiff  was 
induced  to  insure  in  the  company  through  the  fraud  and 
false  representations  of  the  company,  of  which  the  defend- 
ants had  knowledge.  After  the  evidence  was  all  in,  both 
sides  moved  for  a  directed  verdict.  The  motion  of  the  de- 
fendants was  sustained,  and  a  verdict  returned  accordingly, 
upon  which  judgment  was  rendered. — Affirmed, 
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J,  C.  Gates  and  Shull  &  Farnsworth  for  appellant. 
Boies  &  Boies  and  Courtright  &  Arbuchle  for  appellees. 

SiiERWiN,  J. — Assignments  of  error  1  to  13,  inclusive^ 
relate  to  rulings  on  the  introduction  of  testimony  and  docu- 
mentary evidence.  We  discover  no  error  that  was  not  cured 
by  subsequent  rulings.  The  articles  of  incorporation  of  the 
Mutual  Insurance  Company  were  offered  by  the  defendants,, 
and  objected  to  by  plaintiff  on  the  grounds  stated  by  him 
as  follows:  (1)  For  the  reason  they  were  never  properly 
acknowledged,  and  in  that  the  attempted  acknowledgments- 
failed  to  set  forth  in  the  title  of  the  officer  taking  such  ac- 
knowledgments ;  (2)  such  acknowledgments  failed  to  set 
forth  and  show  the  county  of  which  the  notary  purporting  ta 
take  the  same  was  an  officer;  (3)  the  said  articles  failed  ta 
set  forth  the  highest  amount  of  indebtedness  to  which  tho 
company  would  be  liable  or  subject,  as  required  by  law; 
(4)  such  articles  failed  to  exempt  the  private  property  of 

the     members     and     incorporators     of     the     com- 
2  pany    from     liability    for     corporate    debts.     The 

acknowledgments  were  not  all  taken  by  the 
same  notary,  nor  in  the  same  county,  and  in 
no  instance  is  the  title  of  the  officer,  or  the  name  of  the 
county  in  which  he  was  authorized  to  act,  recited  in  the 
body  of  the  certificate;  but  in  each  instance  the  certificate  is 
preceded  by  the  name  of  the  state  and  county,  and  the  sig- 
nature of  the  officer  is  followed  by  the  words,  "Notary  Pub- 
lic." It  is  claimed  by  the  appellant  that  the  same  particu- 
larity is  required  in  acknowledgments  of  this  kind  that  is 
required  in  acknowledgment  of  deeds,  and,  if  this  position 
were  to  be  held  correct,  the  acknowledgments  might  have  to 
be  held  insufficient.  But  we  cannot  adopt  this  view  of  th^ 
law.  Section  1958  of  the  Code  of  1873,  relied  upon,  makes 
express  provision  for  the  acknowledgment  of  deeds  and  other 
instruments  affecting  real  estate.  In  construing  the  same 
statute  in  the  revision  of  1860  this  court  held,  in  Willard 
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17.  Cramer,  36  Iowa,  22,  that  a  failure  to  so  name  the  offi- 
cial title  "was  a  failure  to  comply  with  the  law ;  but  the  de- 
cision was  based  upon  the  express  language  of  the  statute, 
requiring  eonvevanees  of  personal  property  to  be  acknowl- 
edged the  same  as  those  of  real  estate.  The  decision  in 
Fogg  V.  Holcomb,  64  Towa,  621,  was  also  basjed  on  the  same 
ground.  Neither  of  these  cases  can  be  considered  as  au- 
thority for  plaintiff's  contention  in  this  case,  for  there  was 
no  statutory  requirement  as  to  the  particular  way  in  which 
the  acknowledgments  in  question  should  be  taken.  It  is 
enwigh  if  it  appear  that  they  were  taken  by  a  person  duly 
authorized  to  do  so,  within  the  coimty  where  he  might  law- 
fully act ;  and  this,  we  think,  is  sufficiently  shown.  See  Mc- 
Knight  v,  McCullogh,  21  Iowa,  111;  Stone  v.  Miller,  60 
Iowa,  243 ;  Mackie  v.  Railroad  Co.,  54  Iowa,  540 ;  People  v. 
Cheeseman,  7  Colo.  Sup.  376  (3  Pac.  Rep.  716).  It  is 
presumed  that  all  official  acts  are  performed  within  tlie  lim- 
its of  such  official's  jurisdiction.  1  Devlin,  Deeds, 
3  section  486;  Mechem,  Public  Officers,  section  570. 

The  articles  of  incorporation  declared  that  "the 
highest  amount  of  indebtedness  to  which  said  company  may 
at  any  time  subject  itself,  except  for  insurance  liability,  is 
ten  thousand  dollars."  Section  1061  of  the  Code  of  1873 
provided  that  the  articles  of  a  corporation  must  fix  its  high- 
est amount  of  indebtedness,  "which  must  in  no  case,  except 
in  tliat  of  risks  of  insurance  companies,  exceed  two-thirds  of 
its  capital  stock."  It  is  not  necessary  to  determine  whether 
tliis  statute  was  intended  to  include  insurance  liability  in 
the  amount  of  corporate  indebtedness.  There  is  force,  how- 
ever, in  the  argument  that  it  did  not;  for  it  is  at  once  ap- 
parent that  it  would  be  impossible  to  determine  in  advance 
the  amoimt  of  insurance  risks  that  might  be  written,  unless 
there  was  a  fixed  limit  beyond  which  the  company  would  not 
issue  its  policies.  It  has  been  the  rule  in  this  state  for 
many  years  that  substantial  compliance  with  the  law  in  this 
respect  is  all  that  is  require^!,  and  it  has  been  repeatedly 
held  that  where  the  amount  of  the  indebtedness  is  ascertain- 
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able  the  requirements  of  the  statute  have  been  met  Sweney 
V.  Talcott,  85  Iowa,  103;  Thornton  v.  Balcom,  85  Iowa, 
198 ;  Park  v.  Zwart,  92  Iowa,  37.  Here  the  amount  of  lia- 
bility was  fixed  definitely  at  $10,000,  except  as  to  insurance 
risks ;  and,  if  it  be  conceded  they  are  within  the  provisions 
of  the  statute,  the  amount  of  such  risk  could  be  easily  ascer- 
tained, and  the  amount  of  possible  future  indebtedness  de- 
termined with  certainty.  We  think  this  sufficient  to  meet 
the  requirements  of  the  statute.     Section   8  of  he 

4  articles  of  incorporation  provides,  "That  private 
property  of  the  members  and  subscribers  to  the  guar- 
anty fund  shall  be  exempt  from  corporate  debts,  except  to 
the  extent  of  their  respective  obligations  to  the  association 
on  said  subscriptions."  This  was  a  clear  and  definite  ex- 
emption of  the  private  property  of  all  members  of  the  com- 
pany, so  far  as  its  creditors  were  concerned.  It  went  fur- 
ther, it  is  true,  and  provided  that  the  exemption  should  not 
apply  to  the  obligations  to  the  association  created  by  the 
written  guaranty;  but  this  guaranty  was  only  for  the  pur- 
purpose  of  providing  the  company  with  funds  temporarily, 
upon  call  of  the  board  of  directors,  and  the  money  paid 
thereon  was  to  be  returned.  In  other  words,  it  was  to  he  an 
adv.inc'CTiiout  to  the  company  as  a  loan,  and  did  not  concern 
the  creditors  of  the  company.  We  reach  the  conclusion  then 
that  the  Mutual  Insurance  Company  was  legally  incorpor- 
ated, and  that  its  articles  of  incorporation  were  properly 
admitted  in  evidence. 

The  by-laws  of  the  company  were  admitted  in  evidence 

over   the  plaintiflF's   objection   that  they   were  not  legally 

adopted.     The  record  does  not  show  a  formal  adoption  by 

the  board  of  directors  of  the  company,  or  by  the  com- 

5  pany  itself,  but  the  by-laws  themselves  show  an  ap- 
proval over  the  signatures  of  more  than  a  majority 

of  the  incorporators.  The  aritcles  of  incorporation  provide 
that  the  company  may  "establish  by-laws."  The  by-laws 
thus  approved  were  published  and  acted  upon  during  the 
existence  of  the  company  and,  were  undoubtedly  adopted, 
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though  iuformallv.      We  think   this   sufficient      Corey  i^. 
Sherman,  06  Iowa,  114. 

It  is  conceded  by  appellant  and  appellees  that  the  facts 
in  this  case  are  practically  without  conflict,  that  the  motions 
to  direct  a  verdict  presented  the  entire  question  as  to  whether 
there  was  liability  on  the  part  of  the  defendants,  and  that 
the  court  was  justified  in  directing  a  verdict  for  one  side  or 
the  other.  The  plaintiff's  motion  was  based  on  the  want 
of  legal  incorporation,  substantially  as  the  questions  were 
raised  in  the  objections  to  the  articles  of  incorporation ;  on 
the  further  ground  that  defendanvs'  subscriptions  to  the 
guaranty  fund  made  them  liable  to  the  full  amount  thereof, 
as  if  they  were  stockholders;  third,  on  the  ground  they  were 
partners;  fourth,  because  the  contract  of  insurance  was  the 
individual  contract  of  the  defendants;  fifth,  because  the 
contract  was  an  ultra  vires  one,  made  by  the  defendants  as 
officers  of  the  company ;  and,  lastly,  because  the  defendants 
were  guilty  of  fraud  and  false  representations,  inducing  the 
plaintiff  to  take  the  policy  in  question:  The  first  of  these 
propositions  we  have  already  disposed  of.  So  that  the  re- 
maining question,  and,  as  appellant  says,  the  real  question 
presented  by  this  case  is  the  liability  of  these  de- 
6  fendants  as  guarantors.     We  had  under  considera- 

tion the  organization  of  this  same  company  in  the 
case  of  Corey  v.  Sherman,  06  Iowa,  114,  and  there  held  that 
it  was  a  mutual  company  organized  under  the  provisions  of 
chapter  1  of  title  0  of  the  Code,  to  transact  business  author- 
ized by  section  1160.  It  was  also  there  held  that  "the  guar- 
anty fund  was  not  designed  to  be  any  part  of  the  working^ 
capital  of  the  company,  but  was  to  be  drawn  upon  only  in 
case  of  emergency,  when  the  money  raised  from  assessments 
should  be  insufficient  to  pay  losses  when  due,  and  all  money 
obtained  from  the  guaranty  fund  was  to  be  regarded  as  a 
mere  temporary  advancement  or  loan  to  be  refunded  on  the 
order  of  the  directors."  In  Berry  v.  Insurance  Co.,  94  Iowa, 
135,  and  in  Corey  v.  Sherman,  it  was  held  that  such  guar- 
anty fund  was  not  inconsistent  with  the  organization  or  pur- 
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I)ose  of  a  mutual  insurance  company.  In  view  of  these  de- 
cisions, it  is  clear  that  the  creation  of  such  fund  does  not  in 
any  way  change  the  character  of  the  insurance  organization 
from  that  of  a  purely  mutual  company  to  that  of  a  joint- 
stock  company,  and  it  must  logically  follow  that  the  only 
liability  incurred  by  the  defendants  when  they  subscribed 
to  such  fund  was  for  the  advancement  of  such  sums  as  might 
from  time  to  time  be  called  for  by  the  board  of  directors, 
and  that  they  are  not  on  account  of  such  subscription  liable 
to  the  plaintiflF  as  stockholders  owing  unpaid  subscriptions. 
The  third  and  fourth  grounds  of  the  motion  were  based 
on  the  contention  that  the  company  was  not  duly  incorpor- 
ated, and  are  disposed  of  b^^  what  we  have  heretofore  said. 
Fraud  is  alleged  on  the  ground  that  representations 
were  made  that  the  company  was  possessed  of  a  guaranty 
fund  of  $50,000,  which  secured  the  policies  issued.  It  is 
fundamental  that  fraud  must  be  clearly  proven.  It 
7  will  never  be  presumed.     The  testimony  upon  which 

the  claim  is  based  in  this  case  is  that  of  the  plaintiff's 
agent  who  took  the  policy  in  question,  supplemented  by  circu- 
lars and  cards  issued  at  different  times  by  the  company.  Most 
of  the  testimony  given  by  said  agent  is  vague  and  unsatis- 
factory.    He  does  not  testify  to  conversations  with  the  so- 
licitor with  whom  he  did  the  business;  nor  does  he  exhibit 
the  circulars,  cards,  etc.,  or  testify  as  to  the  written  state- 
ments upon  which  he  claims  to  have  relied.     There  is  no 
evidence  in  the  record  that  either  the  company  or  any  of  the 
defendants  authorized  any  agent  to  make  false  statements 
as  to  the  financial  responsibility  of  the  company,  nor  is  there 
evidence  that  they  knew  such  statements  had  been  made. 
The  witness  says  that  from  the  "statements  contained  in  the 
circulars  and  cards  issued  by  the  company,  and  from  the 
representations  made  by  its  agents,"  he  presumed  there  was 
a   ^'guaranty  fund  of  fifty  thousand  dollars,  which  would 
respond  at  any  time  when  the  company  would  need  that 
sum."     That  these  defendants  would  not  be  bound  by  any 
unauthorized  and  unratified  act  of  an  agent  of  the  company 
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is  too  clear  for  discussion.  What  the  circulars  or  cards  con- 
tained that  would  warrant  the  conclusion  drawn  by  the  wit- 
ness is  not  shown,  and,  even  if  it  were  true  that  he  was  not 
informed  as  to  the  limited  character  of  the  guaranty  fund, 
the  plaintiff  could  not  recover  of  the  defendants  without 
proof  of  intentional  concealment  of  such  true  character  by 
them.  Hoffman  v.  Dickey,  54  Iowa,  135.  There  is  not 
even  a  scintilla  of  evidence  that  such  was. the  fact.  On  the 
contrary,  the  articles  of  incorporation  of  the  company  filed 
in  the  office  of  the  secretary  of  state  and  in  the  recorder's 
office  of  Blackhawk  county  clearly  and  fully  defined  the  pur- 
pose and  extent  of  the  guaranty  fund.  These  articles  were 
filed  in  these  offices  for  the  express  purpose  of  conveying  to 
the  public  the  nature  and  character  of  such  organization, 
and,  unless  some  false  statement  was  made  or  authorized  by 
the  defendants  in  relation  to  the  fund,  no  fraud  could  be 
found ;  and,  in  the  absence  of  some  affirmative  act  or  state- 
ment in  connection  therewith  which  was  false,  no  fraud  ' 
could  be  predicated  on  the  statement  that  there  was  a  guar- 
anty fund  of  $50,000. 

Our  conclusion  is  that  fraud  on  the  part  of  the  company 
or  on  the  part  of  any  of  these  defendants  has  not  been  shown. 
The  policy  issued  to  the  plaintiff  was  upon  the  stock  plan, 
and  was  clearly  illegal  and  absolutely  void  because  in  vio- 
lation of     the     statute  (section  1159,  Code  1873). 

8  Corey  v,  Sherman,  96  Iowa,  114.  A  contract  which 
is  void  because  in  violation  of  law  cannot  be  en- 
forced. Reynolds  v,  Nichols,  12  Iowa,  398;  Caldwell  v. 
Bridal,  48  Iowa,  16;  McNulty  v.  Banky  164  111.  427  (45 
N.  E.  Rep.  954,  56  Am.  St.  Rep.  203)  ;  Oas  Co,  v.  Sim^, 
104  Cal.  326  (37  Pac.  Rep.  1042,  43  Am.  St  Rep.  105). 

And  see  also  note  in  70  Am.  St.  Rep.  156,  and  cases 

9  cited.     But  plaintiff  contends  that  the  defendants 
are  liable  because,  as  officers  of  the  company,  they 

made  a  contract  which  was  illegal  as  to  the  company.     This 
contract  was  not  the  individual  contract  of  the  defendants. 
Vol  113  la— 39 
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It  was  the  contract  of  the  corporation,  and  the  plaintiff  was 
charged  with  knowledge  of  its  authority  under  its  articles  of 
incorporation,  and  under  the  statute  authorizing  and  con- 
trolling its  organization  and  business;  and  if  he  saw  fit  to 
enter  into  a  contract  with  the  company  which  he  knew  was 
illegal  because  prohibited  by  statute,  he  is  in  no  position  to 
charge  the  defendants  with  liability  thereon.  Where  a  cor- 
poration is  doing  business,  and  its  officers  make  contracts 
which  may  be  ultra  vires,  though  not  illegal,  because  pro- 
hibited by  law,  the  officers  are  not  to  be  charged  with  per- 
sonal liability  because  they  have  misapprehended  the  scope 
of  the  corporation's  power.  Reese,  Ultra  Vires,  212; 
Hodges  v.  Screw  Co.,  1  R.  I.  312  (53  Am.  Dec.  624) ;  Mc- 
Curdy  v.  Rogers,  21  Wis.  199 ;  1  Am.  &  Eng.  Enc.  Law  (2d 
Ed.),  p.  1127;  Abeles  v.  Cohen,  8  Kan.  128;  Linkauf  v. 
Lombard,  137  K  Y.  417  (20  L.  R.  A.  48,  33  K  E.  Rep. 
472).  That  the  company  honestly  supposed  it  had  the 
•  power  to  issue  the  policy  in  suit  is  abundantly  shown  by  the 

record.  We  think  it  was  also  competent  to  prove 
10         that  it  advised  with  attorneys  on  this  very  subject, 

and  acted  upon  the  advise  obtained.  We  are  of  the 
opinion  that  a  verdict  for  the  defendants  was  properly  di- 
rected, and  the  judgment  is  affirmed. — ^affibmed. 


|n3  «io 

^^^^=^  Feed  Bardes,  Petitioner,  v.  William  Hutchinsox,  Judge. 

113    610  '  '  '  O 

|129    673  • 

[129  674  Counterclaim  Defined:        gruRisDicnoN:     After  dUmiasal  of  main 

CASE.    Where  plaintiff  sued  to  have  a  sale  of  personalty  and  a 

1  note  given  therefor  declared  void,  and  for  money  Judgment  for 
the  value    of  the  property,  an  answer  asking  that  defendant's 

2  title  to  the  note  be  confirmed  and  decreed  paramount,  does  not 
state  a  counterclaim,  under  Code,  section  3570,  providing  that  a 

3  counterclaim  must  present  matter  on  which  an  original  action 
might  be  brought,  so  that  after  plaintiff  dismissed  his  action 
the  court  was  without  jurisdiction  to  render  the  decree  asked 
by  defendants 
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Same.    Where  plaintiff  dismisses  as  soon  as  the  case  is  called  for 

trial,  the  fact  that  the  dismissal  is  not  entered  on  the  Judge's 

4    calendar  until  after  evidence  is  heard  in  defendant's  behalf  did 

not  give  the  court  jurisdiction  to  render  a  decree  against  the 

plaintiff  on  an  answer  that  does  not  state  a  counterclaim. 

Same:  Reviewed  by  Certiorari.     The  court  has  no  Jurisdiction  to 
render  a  decree  against  plaintifT  after  he  has  dismissed,  on  an 
6    answer  that  does  not  state  a  counterclaim,,  and  hence,  such  ac- 
tion may  be  properly  reviewed  by  certiorari. 

Same:  Presence  of  attorney  vHthout  objecting.  Where,  after 
plaintiff  ras  dismissed  his  action,  the  court  heard  defendant's 
6  evidence,  and  rendered  a  decree  against  plaintiff,  on  an  answer 
that  did  not  state  a  counterclaim  the  fact  that  plaintiff's  at- 
torney was  in  the  court  room  did  not  make  it  incumbent  on 
him  to  enter  exception  to  the  decree  in  order  to  review  such 
decree  by  certiorari. 

Certiorari  to  Sioux  District  Court. 

Satubday,  April  13,  1901. 

This  case  is  brought  to  this  court  by  writ  of  certiorari 
to  review  the  proceedings  of  the  district  court  of  Sioux  coun- 
ty, Hutchinson,  J.,  presiding,  in  which  judgment  was  ren- 
dered against  plaintiff  in  a  proceeding  wherein  it  is  claimed 
the  court  had  no  jurisdiction  of  plaintiff.  The  facts  will  be 
found  in  the  opinion. — Judgment  anuulled. 

Lohr  OcLrdiner  &  Lohr  and  P.  D,  Van  Oosterhovi  for 
plaintiff. 

Hutchinson  &  Plank  and  Wm.  Milchrist  for  defendant 

Wateeman,  J. — ^Plaintiff  is  the  trustee  in  bankruptcy 
of  one  Frank  T.  Walker,  a  merchant,  formerly  engaged  in 
business  at  Hawarden.     As  such  tni?tee,  plaintiff  filed  a 

petition  in  equity  in  the  district  court  of  Sioux  coun- 
1  ty  against  the  First  National  Bank  of  Hawarden, 

the  Bank  of  Alcester,  S.  D.,  Charles  R.  Allen,  and 
Frank  T.  Walker,  setting  up  the  following  facts:  That 
about  March   1,   1899,   Walker  was  adjudged   a  bankrupt 
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under  the  federal  statute,  and  plaintiff  was  appointed 
tru&tee;  that  prior  thereto,  and  on  the  16th  day  of  January, 
Walker  was  indebted  to  various  individuals  for  goods  sold 
him  in  the  amount  of  $12,000,  to  the  First  ational  Bank  of 
Hawarden  in  the  sum  of  $1,000,  and  to  the  Bank  of  Alces- 
ter,  in  South  Dakota,  in  the  sum  of  $450 ;  that  said  Walker 
was  at  this  time  insolvent.  It  is  further  charged  that  on 
the  date  last  named  Walker  made  a  pretended  sale  of  his 
stock  of  merchandise  to  defendant  Charles  R.  Allen,  for 
the  consideration  of  about  $1,764,  for  which  a  promissory 
note  was  given  that  matured  about  August  1,  1899.  On  the 
same  day  Walker  transferred  said  note  to  the  Hawarden 
bank  for  the  sum  of  $1,629.35,  of  which  about  $175 
was  paid  by  said  bank  to  Walker,  and  the  remainder  was 
applied  in  payment  of  his  indebtedness  to  it  and  to  the  Bank 
of  Alcester.  It  is  alleged,  further,  that  Allen  was  not  the 
real  purchaser  of  said  merchandise,  but  that  he  acted  for 
the  Hawarden  bank,  which  in  fact  was  the  buyer,  and,  that  at 
the  time  of  these  transactions  all  of  said  parties  engaging  in 
them  had  reason  to  believe,  and  did  believe  and  know,  that 
defendant  was  insolvent,  and  it  was  the  intention  in  selling 
said  stock  of  goods  and  transferring  said  note  to  give  a  pref- 
erence over  other  creditors  to  the '  two  defendant  banks. 
Wherefore  it  is  prayed  that  the  note  and  the  conveyance  of 
the  stock  of  merchandise  be  declared  fraudulent  and  void, 
and  held  invalid  against  plaintiff,  and  that  defendants  be 
compelled  to  account  for  the,  property  and  profits,  and  that 
plaintiff  have  judgment  for  the  value  of  such  property.  In 
due  time  an  answer  was  filed,  in  which  the  sale  of  the  stock 
of  merchandise  to  Allen,  and  the  giving  by  him  of  the  prom- 
issory note  and  its  transfer  to  the  Hawarden  bank,  are  ad- 
mitted. It  is  averred  that  defendants  had  good  reason  at 
the  time  to  believe  that  Walker  was  solvent  It  is  further 
said  that  the  note  so  transferrted  to  the  bank  has  been  fully 
paid.  In  another  division  of  the  answer,  and  the  one  that 
affords  the  ground  for  this  controversy,  the  same  facts  are 


April  1901]  Babdes  v.  Hutchinson.  618 

Bubstantially  admitted,  the  same  allegation  of  belief  on  the 
part  of  defendants  in  the  solvency  of  Walker  is  made, 
2  and  then  follows  these  paragraphs:     "That  by  rea- 

son of  the  assignment  and  delivery  of  said  note  by 
said  Walker,  this  defendant  became  the  unqualified  owner 
thereof,  and  had  a  title  thereto  that  was  paramount  and  su- 
perior to  any  right,  title,  or  interest  thereto  that  may  be 
claimed  by  he  plaintiff.  Wherefore  the  defendant,  the  First 
National  Bank  of  Ha  warden,  asks  that  it  may  be  adjudged 
and  decreed  that  its  title  to  said  note  conveyed  to  it  by  said 
Walker  may  be  established  and  confirmed,  and  decreed  to 
be  paramount  and  superior  to  any  right,  title,  or  interest 
of  plaintiff  thereto."  When  the  case  was  called  for  trial, 
but  before  any  testimony  was  offered,  plaintiff,  in  open 
court,  dismissed  his  action.  Defendants  claimed  the  right, 
notwithstanding  the  dismissal,  to  prove  the  so-called  "aflSrm- 
ative  allegations"  of  their  answer  and  have  judgment  there- 
on. The  court  did  not  enter  the  dismissal  at  once,  but  heard 
testimony  on  defendants'  part,  held  in  their  favor,  and  ren- 
dered judgment  finding  "the  note  was  not  accepted  by  the 
bank  for  the  purpose  of  obtaining  a  preference;  *  *  * 
that  the  title  of  the  defendant  the  First  National  Bank  of 
Hawarden  to  the  said  note  conveyed  to  it  by  said  Walker 
is  paramount  and  superior  to  any  right,  title,  or  interest  of 
plaintiff."     The  costs  were  then  taxed  to  plaintiff. 

I.     The  position  taken  by  appellees  is  that  their  an- 
swer set  up  a  counterclaim,  and  the  dismissal  by  plaintiff  did 
not  affect  their  right  to  affirmative  relief.    It  is  not  entitled 
a  counterclaim  in  the  pleading,  but  this  alone  would 
3  not  be  decisive.     Bank  v.  Carr,  49  Iowa,  359.     The 

subject-matter  in  the  pleading  is  not,  however,  that 
of  a  counterclaim.  It  will  be  noticed  the  plaintiff  does  not 
claim  title  to,  or  a  right  of  possession  of,  the  note.  He 
merely  prays  to  have  the  transaction  in  which  it  was  given 
declared  void,  and  asks  a  money  judgment.  Under  the  or- 
dinary defensive  allegations  of  an  answer,  a  decree  in  do- 
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fondant's  favor  would  give  it  all  the  rights  which  it  could 
possibly  establish  under  the  miscalled  "affirmative*^  aver- 
ments of  its  pleadings.  Walker  v.  Land  Co.,  66  Iowa,  750. 
A  counterclaim  proper  presents  matter  upon  whiclj  an  orig- 
inal action  might  be  brought  in  defendant's  favor.  Code, 
section  3570.  Tested  by  this  rule,  the  answer  clearly  did 
not  set  up  one.  The  note  had  been  fully  paid,  and  the  pro- 
ceeds were  in  the  possession  of  the  Hawarden  bank.  With 
this  state  of  affairs  existing,  it  obviously  had  no  right  of  ac- 
tion against  plaintiff.  See,  further,  on  this  point,  Kavaler 
V,  Machvla,  77  Iowa,  121 ;  Stuart  v.  Ilines,  33  Iowa, 

4  60.    Something  is  claimed  for  the  fact  that  the  entry 
of  dismissal  was  not  made  by  the  court  until  after 

evidence  was  heard  in  defendant's  behalf.  As  the  dismissal 
was  brought  to  the  court's  knowledge  at  once  upon  its  being 
announced,  we  do  not  regard  it  as  material  when  the  entry 
was  made  in  the  judge's  calendar.  When  it  was  disclosed 
to  the  presiding  judge  that  plaintiff's  case  was  dismissed, 
the  fact  became  apparent  that  the  latter  was  out  of  court- 
Page  v.  Saclceit,  69  Iowa,  226. 

II.     We  have  next  to  consider  whether  certiorari  is 
the  proper  remedy.    Upon  dismissal,  there  being  no  counter- 
claim, the  jurisdiction  over  plaintiff  ceased,  and,  when  an 
inferior  tribunal   acts  without  jurisdiction,   such   a 

5  remedy  is  proper.     Code,  section  4154,  and  notes. 
It  is  said  on  behalf  of  defendants  that  one  of  the  at- 
torneys for  plaintiff  was  present  when  the  evidence  was  of- 
fered to  prove  their  case,  and  it  is  insisted  that  he  should 

have  entered  his  exception  and  asserted  plaintiff's 

6  rights  by  appeal.     The  presence  of  plaintiff's  attor- 
ney in  the  court  room  when  the  proceedings  were 

had  of  which  complaint  is  made  cannot  affect  the  right  to  re- 
sort to  this  remedy,  unless  such  fact  conferred  jurisdiction 
on  the  district  court,  and,  manifestly,  it  did  not  have  this 
effect.  In  our  opinion,  the  action  of  the  court  in  rendering 
the  judgment  it  did  was  unwarranted,  and  the  same  is 
hereby  annulled. 
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W.  C.  Beown,  Assignee  of  John  Hall  v.  Cbeston  Ice 
Company,  L.  J.  Camp,  Receiver,  Appellant. 

Sebvices  of  vice-pbesident  of  cobpobation:  quantum  mebuit: 
Knowledge  of  officers  and  Stockholders.  Where  the  vice- 
president  of  a  corporation  performs  services  for  the  company 
which  are  not  incumbent  upon  him  by  reason  of  his  office,  and 
without  any  contract  requiring  such  services,  but  with  knowl- 
edge of  officers  and  stockholders,  he  is  entitled  to  recover  the 
value  of  the  services. 

Appeal  from  Union  District  Court — ^Hon.  H.  1L  Townee, 

Judge. 

Satxjeday,  Apbil  18,  1901. 

This  is  a  proceeding  for  the  allowance  of  a  claim  filed 
with  the  receiver  by  John  Hall.  The  sole  contention  before 
us  is  whether  an  item  of  $413.75  for  services  rendered  by 
said  Hall  to  the  defendant  company  should  be  allowed.  As 
to  other  items  of  the  claim  and  of  defendant's  counterclaim 
there  is  no  dispute.  The  case  was  referred  to  Hon.  M.  L. 
Tample  as  referee,  who,  after  a  most  careful  and  thorough 
investigation,  reported  in  favor  of  the  plaintiff  on  this  dis- 
puted item;  and,  defendant's  objections  to  the  report  be- 
ing overruled,  judgment  was  rendered  approving  the  report. 
Pending  the  case,  Hall  assigned  his  claim  to  plaintiff 
Brown.     Defendant  appeals. — Affirmed. 

Sullivan  &  Sullivan  for  appellant. 

Hugh  M.  Fry  for  appellee. 

GivEX,  C.  J. — I.  The  facts  found  by  the  referee  are 
not  disputed,  and,  in  so  far  as  they  relate  to  the  item  in  con- 
troversy, are  substantially  as  follows:  In  1883  the.  de- 
fendant company  was  incorporated  with  a  capital  stock  of 
1,000  shares  of  $25  each,  924  of  which  were  issued;  John 
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Hall  owning  10  and  his  wife,  Ella,  422,  of  said  shares.  The 
business  of  the  corporation  was  cutting,  storing,  and  selling 
ice  at  Creston,  and  maintaining  a  pleasure  ground,  and  was 
conducted  for  a  time  sucessfuUy  by  a  president,  vice  presi- 
dent, secretary,  treasurer,  and  superintendent,  with  John 
Hall  as  general  manager  at  a  fixed  salary  of  $500  a  year. 
After  the  services  of  a  general  manager  were  dispensed 
with,  the  business  was  unprofitable.  About  the  first  of  the 
year  1892  dissension  had  grown  up  among  the  stockholders, 
and  no  attempt  was  made  to  carry  on  the  business  success- 
fully. No  one  taking  any  interest  in  the  business,  Mr.  Hall, 
as  a  stockholder  and  representing  the  stock  of  his  wife,  went 
actively  to  work  to  push  the  business  of  the  corporation,  de- 
voting his  time  thereto,  and  doing  a  large  and  profitable 
business ;  the  sales  of  ice  amounting  to  $4,987,  and  the  col- 
lections to  about  $4,050.  The  directors  and  stockholders 
accepted  the  results  of  his  extraordinary  labor,  and  applied 
the  proceeds  to  the  payment  of  debts  of  the  corporation  and 
to  the  declaring  of  a  dividend,  knowing  all  this  time  that 
John  Hall  expected  and  claimed  compensation  for  his  ser- 
vices. During  1893  Hall  met  with  less  success,  the  sales 
only  amounting  to  between  $600  and  $700,  of  which  about 
$582.40  was  collected.  The  company's  ice  house  burned 
late  in  1893,  and  thereafter  no  business  was  done,  except 
as  necessary  to  protect  the  property  of  the  company.  Mr. 
Hall  rendered  a  correct  account  of  all  his  proceedings.  The 
referee  says :  "I  am  much  relieved  in  the  matter  of  passing 
upon  the  amounts  claimed  to  have  been  expended  for  the 
care  of  teams,  hunting  and  caring  for  elk,  etc,  by  the  con- 
cessions made  by  counsel  for  the  receiver,  who  say  that  all 
these  amounts  have  been  paid,  concede  that  they  w^ere  proper, 
and  contest  only  the  two  items  of  account,  one  for  $400  per- 
sonal compensation  for  work  done  in  1892,  and  the  other  for 
$200  for  personal  compensation  for  work  done  in  1893." 
The  referee  reported  as  his  conclusions  of  law  as  follows :  "I 
conclude,  under  the  well-settled  principles  of  the  law,  that 
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claimant  can  recover  nothing  for  the  performance  of  such 
duties  as  pertained  to  the  offices  he  held  in  the  corporation, 
to-wit,  that  of  director  and  vice  president,  in  the  absence 
of  a  contract  with  the  board  of  directors ;  but  upon  the  state 
of  facts  found  by  me  this  question  does  not  arise,  for  the  la- 
bor performed  by  claimant  was  outside  of  the  duties  usually 
pertaining  to  such  office.  I  take  the  case  of  Bank  v,  Elliott, 
55  Iowa,  104,  approved  in  61  Iowa,  681, — Carruthers  v. 
Mineral  Springs  Co.,  to  be  the  rule,  at  least  in  Iowa,  that, 
when  suit  is  brought  on  the  qtumtum  meruit  by  a  person 
against  a  corporation  for  work  done  and  accepted,  even 
though  the  claimant  be  an  officer  of  the  corporation,  he  may 
recover,  if  the  labor  performed  be  outside  the  labor  or  per- 
formance of  duties  necessarily  entailed  upon  that  office/' 
He  recommended  thai  the  claim  of  Hall  in  the  sum  of 
$406.97  be  allowed,  with  costs. 

II.  Appellant's  counsel  state  their  contention  as  fol- 
lows: '^e  now  insist  the  general  manager  of  a  corpora- 
tion, nor  any  other  person,  cannot  receive  compensation  for 
services  performed,  unless  he  was  employed  by  a  board  of 
directors  of  such  corporation,  and  the  compensation  agreed 
on  prior  to  the  performance  of  any  services.  To  our  mind, 
this  matter  has  been  passed  on  by  the  supreme  court  of  our 
state  as  well  as  others."  Bank  v.  Elliott,  55  Iowa,  104,  is 
cited,  and  we  think  it  fairly  conclusive  on  the  question  then 
under  consideration.  Tt  will  be  observed  that  this  claim 
is  not  based  upon  contract,  but  upon  a  quantum  meruit. 
Elliott  was  vice  president  of  the  plaintiff  bank,  and  sought 
to  show  an  agreement  between  the  directors  that  he  should 
receive  a  yearly  salary  of  $2,000.  He  also  sought  to  show 
another  agreement,  under  which  he  claimed  the  right  to 
recover.  He  sought  to  recover  for  the  performance  of  the 
ordinary  duties  of  vice  president  This  court  said :  'Tirst, 
We  understand  the  rule  to  be,  when  an  officer  of  a  corpo- 
ration performs  the  usual  and  ordinary  duties  of  his  office 
as  defined  by  the  charter  or  by-laws,  he  cannot  recover  com- 
pensation therefor  unless  it  has  been  so  especially  agreed. 
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He  cannot,  in  such  case,  recover  what  the  services  are  rea- 
sonably worth" — citing  cases.  "Second.  It  was  immaterial 
what  was  said  as  to  salaries  before  the  corporation  was  organ- 
ized. The  corporation,  not  being  in  existence,  could  not  be 
bound  by  what  was  said  or  agreed  upon.  The  fact  that  the 
-services  were  performed  after  the  corporation  was  organized 
can  make  no  difference,  unless  there  was  an  agreement  by 
the  corporation  to  pay  therefor.  The  mere  performance  of 
service  is  not  sufficient" — citing  additional  authorities.  If 
plaintiff's  claim  rested  upon  alleged  contract,  what  we  have 
quoted  would  be  conclusive  against  the  claim,  but,  as  we  have 
said,  it  is  upon  the  quantum  meruit.  The  court  further 
says  in  the  case  as  follows:  "Third.  It  may  be  con- 
<5eded  that  for  extraordinary  services  such  as  do  not 
pertain  to  the  office,  there  may  be  a  recovery  although  it  has 
not  been  so  specially  agreed.  It  would,  therefore,  follow 
that  proof  of  the  character  of  the  services  should  have  been 
admitted  if  there  had  been  such  allegation  in  the  pleading 
filed  by  the  defendant.  But  the  only  stated  ground  of 
recovery  was  that  the  services  were  performed  by  the 
defendant  as  vice-president.  It  was  not  alleged  that 
they  did  not  pertain  to  the  office,  or  that  they  were  ex- 
traordinary. The  only  fair  construction  of  the  pleading  is 
that  the  defendant  sought  to  recover  comjKinsation  for  prr- 
forming  the  duties  of  vice-president  of  the  defendant.  The 
proposed  evidence  was  therefore  properly  rejected,  and  th? 
jury  rightfully  directed  to  find  for  the  plaintiff."  Mr.  Hall 
had  ceased  to  be  general  manager,  and  the  services  performed 
were  extraordinary,  and  were  not  incumbent  upon  him  as  an 
officer  or  stockholder.  He  performed  them  with  the  knowl- 
edge of  the  officers  and  stockholders,  and  to  their  advantage 
and  that  of  the  company.  The  rules  pertaining  to  usual  and 
ordinary  services  do  not  apply.  "Where  services  are  per- 
formed by  a  person  for  a  corporation,  and  the  directors  arc 
aware  that  such  services  are  being  done,  and  the  directors  ^ 
receive  the  benefit,  the  corporation  is  liable  upon  implied 
assumpsit/'    Hooker  t*.  Barilc,  30  IT.  Y.  83.    "Where  a  corr 
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poration  has  virtually  ceased  to  exist,  any  of  its  officers  may 
make  proper  arrangements  and  do  proper  things  to  carry  on 
the  business."  Murray  v.  Vanderhilt,  39  Barb.  140 ;  Bart- 
lett  V.  River  Corp.,  151  Mass.  433  (24  N.  E.  Rep.  780). 
There  was  no  error  in  approving  the  report,  and  the  judg- 
ment is  therefore  affirmed. 


61») 


A.  E.   Spitzeb  et  al.,  Appellants,v.   Alec  Runyan^  Jb., 

Mayor,  and  A.  M.  Rowe  et  ah,  Councilmen  of  the  City        igg  m 
of  Vinton.  \}^^ 

us     619 

Cirant    to  Railroads:     vacation  and  condemnation.    VV^here  a  city       j37^  at 
vacates  streets  for  the  purpose  of  giving  the  land  to  a  railroad        |j3 
company  for  depot  purposes,   in   consideration   of    the    com-        M^ 

1  pany's  abolishing  certain  grade  crossings,  the  action  of  the 
city  is  not  invalid  because  no  steps  were  taken  under    Code. 

2  section  885,  886,  declaring  the  proper  proceedings  for  a  city  to 
pursue  to  condemn  or  purchase  land  to  donate  to  a  railroad 
company,  the  city  having  the  land  already,  and  the  grant  being 
made  for  a  consideration. 

Same.     Where    under  Code,  section  751,  authorizing  cities  and 
towns   to   vacate   streets   and    alleys,   a   city   vacates    certain 

3  streets  and  alleys  for  the  purpose  of  conveying  the  land  to  a 
raiiro  i  company  for  depot  purposes,  in  consideration  of  the 
company's  abolishing  certain  grade  crossings  by  constructing 
viaduct  and  subways,  the  action  of  the  city  will  not  be  dis- 
turbed; the  vacation  of  the  streets  being  ostensibly  for  the 
public  good,  and  there  being  no  fraud  charged. 

CoNsidERATiON.     Under  Code,  section  883,  declaring  that  the  city 
shall  have  the  power  to  dispose  of  the  title  or  interest  of  the 

3  corporation  in  any  real  estate  in  such  manner  as  the  council 

4  shall  direct,  where  a  city,  by  ordinance,  has  vacated  certain 
streets,  it  has  power  to  grant  land  to  a  railroad  company  for 
depot  purposes  in  consideration  of  the  company's  doing  away 
with  certain  graae  crossings  by  putting  in  viaducts  and  sub- 
ways. 

Construction  of  ordinance.  Where  a  city  vacated  streets  .for  the  pur- 
pose of  granting  the  land  to  a  railroad  company  for  depot  pur- 
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poses  in  consideration  of  the  company's  putting  in  a  viaduct 
4  at  a  certain  street  crossing,  and  a  subway  at  another,  and  a  sec- 
tion of  the  ordinance  of  vacation  declared  that  the  railroad  be 
granted  the  right  to  maintain  the  viaduct,  a  contention  that 
the  ordinance  did  not  obligate  the  railroad  to  do  anything  was 
without  merit,  since,  whatever  contruction  should  be  put  on 
the  section,  it  must  be  held  to  relate  only  to  the  viaduct,  and 
the  city  could  at  any  time,  require  the  building  of  he  same. 

Appeal  from  Benton  District  Court, — ^Hon.  Obed  Caswell^ 

Judge. 

Saturday,  Apeil  13,1901. 

Plaintiffs  sued  out  of  the  district  court  a  writ  of  cer- 
tiorari to  test  the  validity  of  an  ordinance  passed  by  the  city 
council  of  the  city  of  Vinton  whereby  certain  streets  and 
alleys  were  vacated,  and  the  land  comprised  therein  granted 
to  the  Burlington,  Cedar  Rapids  &  Northern  Railway  Com- 
pany for  depot  purposes.  The  district  court  dismissed  the 
petition  at  plaintiffs'  costs,  and  they  appeal. — Affirmed. 

^  Jamison  &  Smyth  for  appellants. 

8.  K.  Tracy  and  C  Nichols  for  appellees. 

Waterman^  J. — ^Defendant  Runyan  is  the  mayor,  and 
the  other  defendants  are  the  councilmen,  of  said  city.     On 
March  30,  1899,  such  council  unanimously  passed  an  ordi- 
nance vacating  certain  streets  and  alleys  upon  condi- 
1  tions  to  be  complied  with  by  the  Burlington,  Cedar 

Rapids  &  Northern  Railway  Company,  which  will 
be  further  mentioned  later  on,  and  granted  an  easement  in 
the  land  covered  thereby  to  said  railway  company  for  depot 
purposes.  Plaintiffs  are  the  owners  of  real  estate  adjacent 
to,  but  not  abutting  upon,  the  vacated  portion  of  any  of  said 
streets  or  alleys.  It  seems  the  railway  line  is,  and  has  for 
some  time  been,  in  operation  through  the  city  of  Vinton, 
crossing  a  number  of  streets  at  grade.  The  ordinance  pur- 
ports to  be  inspired  by  a  desire  to  provide  for  the  safety  and 
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convenience  of  the  inhabitants  of  the  city.     It  is  conditioned 

upon  the  railway  constructing  on  one  cross  street  a  viaduct 

over  its  tracks,  and  on  another  a  subway  beneath  the 

2  same.    Appellants  discuss  the  action  of  the  council  on 
the  theory  that  it  is  governed  by  sections  885 'and 

886  of  the  Code,  and  complain  that  there  was  no  petition 
signed  by  a  majority  of  the  resident  freehold  taxpayers  of 
the  city  requesting  such  action,  nor  any  vote  of  the  taxpay- 
ers in  favor  of  the  same,  as  is  required  by  the  last  of  these 
sections.  But  we  do  not  think  these  provisions  have  any  ap- 
plication to  a  state  of  facts  such  as  is  presented  in  this  case. 
They  relate  solely  to  the  right  of  cities  to  purchase  land  or 
obtain  it  by  condemnation,  in  order  to  donate  it  to  a  rail- 
way for  depot  purposes.  Here  the  city  does  not  have  to  ac- 
quire the  land.  It  already  owns  what  it  desires  to  convey, 
and  the  grant  is  made  for  a  consideration.  The  term  of  the 
petition  and  the  provisions  for  an  election,  as  contained  in 
Section  886,  are  inconsistent  with  the  facts  presented  in  this 
case,  and  cannot  apply.    We  must  look  further,  then, 

3  for  the  statutes  that  govern.  Section  751,  among 
other  powers  given,  authorizes  cities  and  towns  to  va- 
cate streets  and  alleys.  It  is  said  by  appellants  that  this 
power  can  be  exercised  only  for  some  public  purpose,  and 
that  the  purpose  here  is  not  public.  While  the  power  to  va- 
cate is  not  arbitrary,  and  may  to  some  extent  be  controlled  by 
the  courts,  the  cases  are  exceptional  where  such  interference 
is  authorized.  McLachlan  v.  Town  of  Oray,  105  Iowa,  259. 
See,  also,  2  Dillon,  Municipal  Corporations,  666.  We  have 
held  that  a  city  council  may  divert  the  ground  covered  by 
an  alley  which  is  vacated  from  public  to  private  use  by  grant- 
ing it  to  an  individual.  Dempsey  v.  City  of  Burlington,  66 
Iowa,  687.  Likewise  that  a  city  may  vacate  an  alley  for 
the  purpose  of  allowing  it  to  be  devoted  to  private  use.  City 
of  Marshalltown  v.  Forney,  61  Iowa,  578.  We  do  not  feel 
called  upon  here  to  go  to  the  extent  of  the  doctrine  announced 
in  these  cases  in  order  to  decide  the  issues  before  us.  Osten- 
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sibly,  the  vacation  arid  conveyance*  of  the  streets  and  alleys 
in  question  were  for  the  public  good.  Where  no  fraud  is 
charged,  the  determination  of  such  a  question  is  within  the 
discretion  of  the  council,  and  not  subject  to  control  by  the 
courts.  As  to  what  is  a  discretionary  power,  see  1  Dillon, 
Municipal  Corporations,  section  98.  In  matters  discretion- 
ary, mandamus  will  not  lie.  2  Dillon,  Municipal  Corpora- 
tions, section  832.  Nor  can  damages  be  recovered  for  & 
faulty  exercise  thereof.  2  Dillon,  Municipal  Corporations^ 
section  949.  It  is  said  in  this  last  section,  "Such  powers 
are  conferred,  to  be  exercised  or  not  as  the  public  interest 
is  deemed  to  require;  and  there  is  no  implied  liability  for 
deciding  either  that  the  public  interest  does  not  require  ac- 
tion, or  that  it  requires  action  in  a  particular  way."  In 
Breu;ster  v.  City  of  Davenport,  51  Iowa,  427,  the  council 
of  defendant  city  had  ordered  the  building  of  a  sidewalk;, 
and  this  court  refused  to  hear  the  owner  of  the  property  on 
the  question  of  whether  such  walk  was  necessary,  saying: 
"Except  for  the  want  of  authority  or  for  fraud,  the  court 
cannot  interfere  in  the  exercise  of  lawful  municipal  author- 
ity. It  is  made  the  duty  of  the  council  to  determine  whether 
an  improvement  of  this  character  is  demanded  by  the  public. 
With  their  determination,  when  fairly  made,  in  the  exer- 
cise of  competent  authority,  we  cannot  interfera''  See,  also, 
Moses  V.  Risdon,  46  Iowa,  251 ;  State  v.  City  of  Lyons,  31 
Iowa,  432.  If,  then,  we  must  accept  as  valid  the  vacation 
of  these  streets  and  alleys,  the  only  question  remaining  i» 
the  right  of  the  city  to  grant  the  land  they  covered  to  the 
railroad  company.  Section  883  of  the  Code  settles  this  mat- 
ter in  defendants'  favor.  It  is  therein  provided  that  cities 
"shall  have  power  also  to  dispose  of  the  title  or  interest  of 
such  corporation  in  any  real  estate  *  *  *  owned  or  held 
by  it,  including  any  street  or  portion  thereof,  vacated  or  dis- 
continued, however  acquired  or  held,  in  such  manner  and 
upon  such  terms  as  the  council  shall  direct." 

II.     But  it  is  urged  that  the  railway  company  is  not 
bound  to  anything  under  the  terms  of  the  ordinance.     If  this 
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is  a  proper  subject  of  inquiry — wliieh  we  do  not  decide, — 
we  must  say  we  think  counsel  in  error.  The  ordinance 
4  recites  that  the  railway  company  is  to  erect  a  depot 

and  build  a  viaduct  and  subway,  as  already  stated. 
Section  10  then  provides  that  the  ordinance  is  passed  on  these 
express  conditions,  and  it  shall  be  of  no  effect  unless  they  are 
fully  complied  with.  Section  11  provides  for  its  going  into- 
force  upon  its  written  acceptance  by  the  railway 
company.  This  acceptance  has  been  prepared,  but,  it 
seems,  has  not  been  filed ;  but  the  parties  treat  the  ordinance^ 
as  effective,  and  we  have  done  the  same.  If  the  acceptance 
is  not  filed,  there  is  certainly  no  ground  of  complaint  on- 
plaintiffs'  part.  The  claim  that  the  railway  company  is  ob- 
ligated to  nothing  rests  upon  or  grows  out  of  section  1  of  the 
ordinance,  which  is  as  follow:  "Section  1.  That  the  Bur- 
lington, Cedar  Rapids  &  Northern  Railway  Company,  its  suc- 
cessors and  assigns,  is  hereby  granted  the  right  to  erect  and' 
maintain  at  the  intersection  of  Jay  and  Railroad  streets  in 
the  city  of  Vinton,  Iowa,  a  viaduct,  together  with  all  neces- 
sary approaches,  for  the  accommodation  of  the  public  to  use 
<m  said  Jay  street  Plans  and  specifications  for  same  to  be^ 
submitted  to  the  city  council,  and  said  viaduct  not  to  be  con- 
structed until  the  city  council  shall  approve  of  same ;  that  a 
failure  to  agree  upon  the  plans  and  specifications  for  said' 
viaduct  shall  not  affect  the  operation  of  this  ordinance,  only 
so  far  as  this  section  is  concerned;  and  provided  that  said 
railway  company  shall  hold  the  city  free  and  harmless  from 
all  damages  on  account  of  the  erection  and  maintenance 
thereof,  and  shall  keep  the  same  in  good  and  safe  repair."' 
Whatever  construction  is  put  upon  this  section,  it  must  be 
held  to  relate  only  to  the  viaducts  The  obligation  to  erect 
the  depot  and  build  the  subway  remains  fixed  and  certain. 
But  we  think  this  condition  is  not  one  of  release  of  the  rail- 
way company.  Both  parties  are  impliedly  required  to  act 
in  good  faith  and,  so  acting,  it  is  apparent  the  city  can  at 
any  time  it  sees  fit  require  the  buildipg  of  the  viaduct.  The 
action  of  the  trial  court  was  correct,  and  its  judgment  is^ 

AFFIRMED. 
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J.  S.  Beittain  Dby  Goods  Company  et  ah.  Appellees,  v. 
J.  E.  Plowman^  Appellant. 

Fraudulent  Conveyances:  established.  O.  was  the  owner  of  a 
stock  of  goods  in  the  town  of  M.,  and  applied  to  defendant  his 
brother,  for  a  loan.  Defendant  came  two  hundred  miles  to  look 
at  the  goods,  which  G.  represented  to  be  worth  five  or   six 

1  thousand  dollars,  but  took  no  invoice  of  them,  and  made  no  in- 
quiry as  to  incumbrances.  Defendant  and  G.  went  to  a  town 
24  miles  west  of  M.,  where  a  mortgage  on  G.'s  stock  was  drawn 
up  by  a  lawyer  unknown  to  each  of  them,  which  defendant  at 
once  recorded.  No  part  of  the  money  was  paid  to  G.'s  creditors, 
though  they  were  urging  payment  Heldy  that  a  finding  that 
G.  executed  the  mortgage  with  intent  to  defraud  his  crediors 
was  proper. 

Notice  to  buteb.    The  circumstances,  with  the  knowledge  that  the 

2  creditors  of  his  brother  were  pressing  him  were  sufficient  to 
put  defendant  on  inquiry  as  to  his  brother's  intention  to  de- 
fraud his  creditors,  and,  hence,  to  defeat  defendant's  rights 
as  an  innocent  purchaser. 

Appeal  from  Clarke  District  Court, — Hon.  H.  M.  Towner, 

Judge. 

Saturday,  April  13,  1901. 

Several  creditors  of  G.  W.  Plowman  in  actions 
against  him  caused  writs  of  attachment  to  be  levied  on  his 
stock  of  goods.  J.  E.  Plowman  intervened  in  each  of  these 
actions,  claiming  the  attached  property  under  a  mortgage  ex- 
ecuted June  8,  1898.  Answers  thereto  were  filed,  alleging 
the  mortgage  to  be  fraudulent.  Later  the  J.  S.  Brittain  Dry 
Goods  Company,  having  obtained  judgment,  began  suit  in 
equity  to  set  aside  the  mortgage  because  executed  in  fraud 
of  creditors,  in  which  issues  were  joined,  and  on  motion  the 
other  actions  were  consolidated  therewith.  Enough  goods 
were  sold,  through  a  reviver  duly  appointed,  to  satisfy  the 
demands  of  the  creditors,  with  costs,  and  the  remainder 
turned  over  to  the  mortgagee.    On  hearing,  the  mortgage  was 
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held  to  be  fraudulent,  and  J.  E.  Plowman,  the  mortgagee, 
appeals. — Affirmed. 

Sullivan  &  Svilivan  for  appellant. 

Temple  &  Hardinger,  Jamison  &  Park,  and  Mclniire 
Bros,  for  appellees. 

Ladd^  J. — The  stock  of  goods  in  controversy  seems  to 
have  been  obtained  by  G.  W.  Plowman  in  exchange  for  his 
farm,  and  soon  after  engaging  in  the  new  enterprise  he  dis- 
covered the  need  of  money  to  pay  the  balance  of  the 
1  purchase   price.      To    obtain    this,    he    visited    his 

brother,  a  farmer  owning  400  acres  of  land  near 
Holden,  Mo.,  and  with  him  arranged  to  obtain  $1,375  from 
the  bank  at  that  place.  A  note  of  $1,500  was  executed  to  the 
bank,  with  the  brother  (the  appellant)  as  surety ;  the  differ- 
ence being  retained  as  interest.  In  the  following  June  he 
again  visited  appellant,  and,  according  to  the  latter's  story, 
to  borrow  another  $1,500  with  which  to  pay  his  creditors. 
At  that  time  the  note  referred  to,  though  not  due  for  six 
months,  was,  at  appellant's  request,  renewed ;  and  the  latter 
borrowed  from  the  bank  $1,440  more  for  which  he  alone 
executed  a  note  of  $1,500.  Undoubtedly  he  represented  to 
the  banker  that  he  was  hiring  this  for  G.  W.  Plowman,  and, 
in  answer  to  inquiries,  represented  that  he  was  going  to  ex- 
amine the  stock  of  goods  and  take  a  mortgage  thereon  as  se- 
curity. The  money,  instead  of  a  draft  as  on  the  first  note, 
was  taken  and  retained  by  the  appellant  until  he  should 
satisfy  himself  as  to  the  value  of  the  security  represented 
by  its  owner  to  be  worth  from  $5,000  to  $6,000.  He  then 
went  by  way  of  Kansas  City  to  Murray,  Iowa,  a  distance  of 
more  than  200  miles,  reaching  there  in  the  night  of  June  7th. 
The  following  morning  he  looked  at  the  stock,  unaided  by  his 
brother,  though  asking  a  few  questions  of  the  clerk  in  charge ; 
took  no  invoice ;  examined  none  of  the  bills  payable ;  made  no 
estimate  of  values,  nor  inquiry  concerning  extent  or  char- 
VoL  113  la— 40 
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.  acter  of  the  business  transacted.  Before  noon  he  left  on  the 
train  for  Creston  to  meet  G.  W.  Plowman,  who  had  driven 
by  team  out  of  Murray  one  or  two  hours  before,  but  who 
reached  Creston  by  train.  It  is  said  he  proposed  going  to 
Afton,  but  appellant  preferred  Creston;  and  it  is  also  ex- 
plained that  the  former  had  business  in  that  direction,  though 
appellant  was  not  allowed  to  know  its  character.  They  hap- 
pened to  meet  at  Creston,  and  had  an  attorney  whom  neither 
knew  draw  the  mortgage,  which  was  executed ;  but  not  until 
after  leaving  the  office  did  appellant  venture  to  intrust  his 
brother  with  the  money.  He  took  the  precaution  to  turn  it 
over  when  in  the  open  hallway,  rather  than  in  the  attorney's 
presence,  as  he  did  not  wish  people  to  see  his  brother  take  so 
much  money.  Thereupon  he  lost  track  of  G.  W.  Plowman,  but 
at  once  took  tlie  train  for  Osceola,  where  the  mortgage  was 
recorded,  and  he  does  not  know  which  returned  to  Murray 
first.  We  stop  here  long  enough  to  observe  that  instead  of 
going  directly  to  Osceola,  10  miles  east  of  Murray,  where 
all  of  this  business  might  have  been  transacted,  these  parties 
chose  to  go  24  miles  west,  to  Creston,  and  appellant  then 
returned  through  Murray  to  Osceola  to  complete  it !  Xo  in- 
vestigation had  been  made  with  respect  to  the  incumbrances, 
nor  concerning  the  character  or  amount  of  the  debts  of  G.  W. 
Plowman,  and  no  understanding  was  had  as  to  the  time  of 
their  payment.  Appellant  claims  only  to  have  had  the  assur- 
ance that  the  amount  loaned  would  about  pay  our 
the  debts.  Having  accomplished  the  object  of  his 
trip,  the  plaintiff  returned  to  Missouri  the  follow- 
ing morning.  He'  paid  all  of  his  traveling  expenses 
and  for  recording  the  mortgages,  though  loaning  the 
money  borrowed  without  profit.  G.  W.  Plowman 
was  not  called  as  a  witness,  though  diligent  effort  was  made 
by  the  sheriff  to  serve  a  subpoena  upon  him  in  behalf  of  his 
creditors.  To  the  latter  he  paid  nothing,  and  a  few  days  later 
the  goods  were  attached  and  involved  at  a  valuation  of  less 
than  $3,000.  Upon  learning  this,  the  appellant  informed  the 
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banker  at  Holden,  to  whom  he  executed  a  mortgage  on  his 
land,  securing  the  payment  of  the  two  notes.  Upon  this  evi- 
dence the  court  was  certainly  authorized  to  find  G.  W.  Plow- 
man's purpose  in  executing  the  mortgage  fraudulent.  The  fact 
of  his  misrepresentation  of  the  value  of  the  stock,  the  course 
taken  in  giving  the  mortgage,  together  with  the  failure  to  use 
any  of  the  alleged  proceeds  in  payment  of  his  creditors,  can 
lead  to  no  other  conclusion.  This  being  true,  no  attention 
need  to  be  given  to  evidence  of  his  declarations  made  several 
days  after  the  sheriff  had  taken  possession  of  the  goods  under 
the  writ  of  attachment.  But  see  Turner  v.  Hardin^  80  Iowa, 
691;  Thomas  v.  McDonald,  102  Iowa,  571.  But  should 
appellant  be  held  to  have  participated  in  such  purpose  ?  His 
failure  to  call  the  mortgagor  as  a  witness  is  certainly  ground 
for  an  unfavorable  inference  against  him.  This  brother 
whom  he  claims  to  have  befriended  at  such  trouble  and  ex- 
pense to  himself  was  within  easy  reach,  and  may  be  assumed, 
in  view  of  the  transaction  between  them  and  their  relation- 
ship, to  have  been  ready  to  confirm  his. story  if  true.  The 
circumstance  that  he  was  not  called  upon  to  do  so  is  in  no- 
wise explained.  Says  Mr.  Bump,  on  this  subject,  in  his 
work  on  Fraudulent  Conveyances:  "Jle  cannot  be  altogether 
relieved  from  this  duty,  although  he  is  illiterate.  The 
facility  with  which  a  fictitious  payment  may  be  fabricated 
renders  it  necessary  for  him  to  produce  all  the  proof  which 
may  reasonably  be  supposed  to  be  in  his  power  of  the  reality 
and  fairness  of  the  transaction,  and  the  want  of  clear  proof 
is  evidence  of  fraud.  The  grantee  need  not  prove  the  pay- 
ment of  the  consideration  until  the  fraudulent  intent  of  the- 
grantor  is  shown,  but  when  that  is  shown  it  is  incumbent  on 
him  to  establish  the  payment  by  competent  evidence,  for  the 
proof  is  almost  exclusively  within  his  knowledge."  Sec 
Glenn  v.  Olenn,  17  Iowa,  503.  Had  appellant  paid  thi.- 
money  over  to  his  brother,  and  taken  security  in  reliance  on 
the  latter's  representation,  he  might  be  looked  upon  as  acting 
the  part  of  the  unsophisticated  persoii  counsel  picture  him. 
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But  instead  he  hired  money  without  any  conversation  as  to 
rate  of  interest,  agreeing  to  loan  it  to  his  brother  at  S  per 
cent,  per  annum,  traveled  over  200  miles  to  investigate  the 
security,  and  upon  his  arrival  accepted  the  mortgage  with- 
out Inquiry.  Though  reloaning  the  money  borrowed  by  him 
without  any  profit,  he  not  only  took  the  trouble  to  travel  this 
distance,  but  paid  all  expenses  incident  to  the  trip,  includ- 
ing the  recording  of  the  mortgage,  without  thought  of  charg* 
ing  these  to  his  brother.  Though  the  mortgage  could  have 
been  prepared  at  Murray  or  at  the  county  seat,  but  10  miles 
distant,  they  chose  to  go  the  other  way  24  miles,  to  Creston, 
and  to  have  appellant  return  alone  through  Murray  on  to 
Osceola  to  have  it  recorded.  With  all  his  solicitude  as  to 
the  security,  he  made  no  investigation  with  respect  to  in- 
cumbrances. Careful  to  carry  the  money  instead  of  a  draft, 
as  his  brother  had  previously  done,  and  which  might  be 
traced,  he  chose  to  turn  it  over  to  the  mortgagor,  not  at 
Murray  or  the  lawyer's  office,  but  in  the  hallway  of  a  dis- 
tant building,  when  the  two  only  were  present.  It 
2  is  at  least  doitbtful  whether  the  last  money  hired 

was  ever  paid  to  the  mortgagor,  but,  regard- 
less of  whether  this  was  done,  the  circumstances  were  such 
as  to  put  appellant,  as  an  ordinarily  prudent  man  on  inquiry 
concerning  the  purpose  of  G.  W.  Plowman  in  executing  the 
mortgage.  The  amount  of  the  mortgage,  as  compared  with 
stock  on  hand;  the  failure  of  the  mortgagee  to  render  any 
aid  in  ascertaining  its  value;  his  insistence  on  going  to  Afton 
or  Creston  to  execute  the  mortgage,  instead  of  at  Murray 
or  at  the  county  seat,  where  it  must  be  recorded,  giving  as 
his  excuse  that  he  had  business  in  that  direction,  without 
explaining  it;  leaving  Murray  alone  by  team,  instead  of 
traveling  with  appellant  by  team  or  rail, — these,  together 
with  the  evident  fact  that  creditors  were  pressing  G.  W. 
Plowman  for  payment,  which  he  must  have  known,  were 
enough  to  lead  an  ordinarily  careful  person,  situated  as  ap- 
pellant was,  to  investigate   the   intention   with   which   the 
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mortgagor  was  acting,  and  thereby  put  him  on  inquiry,  if 
not  sufficient  to -establish  his  direct  participation.  We  are 
content  with  the  decree  as  entered. — Affirmed. 
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Charles  A.  Foy,  Appellant,  v.  Martha  Armstrong  et  ah       '  ' 

dale  of  Land  Subject  to  Mortgage:  vendor  being  mobtgagob  and 
owneb:  Land  liable  though  mortgage  was  fraudulent.  The 
owner  of  land  mortgaged  it  The  mortgage  was  made  with- 
1  out  consideration,  was  always  the  property  of  the  maker  and 
made  to  Induce  the  payment  of  a  higher  price  by  a  vendee  who 
exchanged  for  the  land,  on  the  theory  that  a  higher  price  could 
be  obtained  for  it  encumbered  than  if  clear.  The  buyer  bought 
subject  to  said  mortgage,  and  it  was  treated  as  part  of  the  pur- 

3  chase  price.    Held,    This  constituted  the  land  a  primary  fund 

4  for  the  payment  of  the  mortgage  debt,  the  buyer  could,  there- 
fore, not  resist  foreclosure  by  the  seller,  of  the  mortgage  made 

5  by  the  seller;  and  It  was  immaterial  who  owned  the  mortgage 
,  when  the  land  was  sold  and  with  what  purpose  the  mortgage 

was  executed. 

Payment  op  mobtgage  to  payee:  Notice  of  true  ownership.  Real 
estate  was  sold  subject  to  an  existing  mortgage  for  $800,  which 
had  been  given  without  consideration  to  J.,  who  returned  it 
after  the  sale  of  the  property  to  the  vendor.  The  vendee  paid 
the  interest  on  the  mortgage  debt  to  the  vendor,  and  knew  that 

5  the  latter  claimed  to  own  the  mortgage.  Thereafter  J.  made 
a  demand  on  the  vendee,  though  the  debt  had  not  matured,  and 
accepted  $200  In  full  settlement  of  the  mortgage,  though  it  was 
secured  by  land  worth  more  than  the  face  thereof,  and  J.  did 
not  have  possession  of  the  mortgage  or  notes  at  the  time.  Held, 
that  the  vendee  paid  such  sum  with  knowledge  of  the  claim 
of  vendor,  and  such  payment  did  not  extinguish  the  mortgage. 

Subseqent  mobtgage:  Notice  that  releaese  of  prior  mortgage  is 
unauthorized.  Where  the  attorney  of  a  subsequent  mortgagee 
knows  that  at  the  time  he  negotiates  the  mortgage  that  a  prior 
mortgage  released  by  the  mortgage  was  not  in  possession  of 

6  the  mortgagee  at  the  time  of  such  release,  and  could  not  be  ob- 
tained by  him,  the  subsequent  mortgage  Is  taken  subject  to  the 
rights  under  the  first  mortgage. 
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Trial  De  novo:    ▲8SioNM£iiT8  of  ebrob  not  oonsidebed.    Where  a 
cause  is  triable  de  novo  on  appeal,  and  is  presented  on  such 
2    theory  by  appellant,  errors  assigned,  which  relate  to  the  intro- 
duction of  evidence,  will  not  be  considered. 

Appeal  from  Linn  District  Court. — Hon.  H.  IJL  Eemley, 

Judge. 

Saturday^  April  13,  1901. 

In  this  action  plaintiff  seeks  to  subject  certain  land 
now  belonging  to  defendants,  the  Armstrongs,  who  are  hus- 
band and  wife,  to  the  payment  of  a  mortgage  executed  by 
him  to  one  Jackson  prior  to  the  conveyance  of  the  same 

premises  by  him  to  the  Armstrongs  subject  to  said 
1  mortgage.     This  conveyance  was  in  pursuance  of  an 

arrangement  for  the  exchange  of  lands.  It  is  al- 
leged that  defendant  Jackson  never  had  any  interest  in  said 
mortgage  indebtedness,  and  that  said  mortgage  is  in  fact 
the  property  of  the  plaintiff;  further,  that  the  pretended  set- 
tlement of  the  mortgage  indebtedness  between  the  Arm- 
strongs and  Jackson,  and  release  of  the  mortgage  by  the  lat- 
ter, was  invalid,  because  made  with  knowledge  on  the  part 
of  the  Armstrongs  of  plaintiff's  ownership  and  right  to  said 
mortgage  indebtedness.  Plaintiff  also  alleges  that  a  mort- 
gage from  the  Armstrongs  to  defendant  Joanna  Shane  was 
taken  by  her  with  notice  of  plaintiff's  rights,  and  is  subor- 
dinate thereto.  The  Armstrongs  allege  by  way  of  defense 
that  the  mortgage  assumed  by  them  was  fraudulent,  and  of 
no  validity,  and  that  plaintiff  fraudulently  misrepresented 
the  value  of  the  land  covered  by  the  conveyance  to  them, 
and  by  way  of  counterclaim  ask  judgment  against  plaintiff 
in  carnages  for  said  fraudulent  misrepresentations.  Plain- 
tiff controverts  the  allegations  of  the  counterclaim.  In  the 
decree  the  lower  court  dismissed  plaintiff's  petition,  and  ren- 
dered judgment  against  him  for  costs.  Plaintiff  appeals.— 
Reversed. 
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Preston  &  Moffitt,  Bickel  &   Crocker,   and  John  A. 
Reed  for  appellant. 

J.  H.  Crosby,  Jamison  &  Smyth,  and  B.  E.  Rhinehari 
for  appellees* 

McClain,  J. — Plaintiff's  counsel  assign  errors,  but,  as 

the  abstract  is  such  as  to  entitle  appellant  to  a  trial  de  novo, 

and  as  his  counsel  argue  his  appeal  on  the  theory 

2  that  he  is  entitled  to  such  trial,  we  need  not  con- 
sider  the  errors  assigned,  which  relate  to  rulings  on 

the  introduction  of  evidence.  Counsel  for  appellees  have 
confined  themselves  in  argument  to  questions  of  practice, 
the  decision  of  which  has  become  immaterial  in  view  of  the 
ruling  made  by  this  court  at  the  submission  term  striking 
appellees'  denial  from  the  files.  As  we  have  not  the  advan- 
tage of  an  argument  for  appellees  on  the  merits,  we  shall 
briefly  dispose  of  the  issues  in  the  case. 

As  to  the  allegations  by  the  Armstrongs  of  fraudulent 

misrepresentations  by  plaintiff  in  regard  to  the  value  of  the 

land,  we  find  that  they  are  not  sustained  by  the  evidence. 

Giving  the  testimony  of  defendants'  witnesses  every  credit, 

it  does  not  show  actionable  fraud  or  any  effort  to 

3  rescind.     The  real  controversy  in  the  lower  court 
seems  to  have  been  as  to  whether  the  plaintiff,  after 

executing  a  mortgage-to  Jackson  without  consideration,  and 
then  conveying  the  land  to  the  Armstrongs  subject  to  this 
mortgage,  can  now  him.self  assert  a  claim  against  the  land 
under  this  mortgage,  and  enforce  the  lien  thereof  against 
the  land.  It  is  well  settled,  however,  that  when  a  grantee 
takes  conveyance  subject  to  mortgage,  which  is  treated  as  a 
part  of  the  purchase  money,  the  premises  become  bound  for ' 
the  payment  of  the  mortgage,  and  its  validity  cannot  be  ques- 
tioned by  such  grantee.  As  said  in  Fuller  v.  Hunt,  48 
Iowa,  163  167 ,  *^Where  land  is  purchased  of  a  mortgagor 
subject  to  a  mortgage  supposed  to  be  valid,  whether  it  is  so  or 
not,  the  mortgaged  land  becomes  the  primary  fund  for  the 


632  FoY  V.   Abmstrong.  [113  Iowa 

discharge  of  the  mortgage  debt     The  theory  is  that   the 
amount  of  the  mortgage   is  deducted  from   the  purchase- 
money  and  it  would  be  inequitable  to  allow  the  purchaser 
to  take  advantage  of  the  invalidity  of  the  mortgage,   and 
cast  the  debt  upon  the  vendor,  who  has  virtually  furnished 
the  consideration  for  its  discharge.     Nor  is  it  necessary,  in 
order  that  the  land  may  stand  primarily  charged  with  the 
payment  of  the  mortgage  debt,  that  the  purchaser  from  the 
mortgagor  should  have  assumed  its  payment     It  is  suffi- 
cient if  the  land  was  purchased  subject  to  the  mortgage,  with- 
out any  personal  liability  being  assumed  by  the  purchaser.'^ 
In  Northwestern  Nat.  Bank  v.  Stone,  97  Iowa,  183,  185,  this 
language  is  used :  "It  sometimes  happens  that  land  is  bought 
subject  to  an  incumbrance  thereon,  when  the  incumbrance 
is  not  regarded  as  a  part  of  the  consideration  or  purchase 
price ;  but  when  that  occurs  it  is  because  of  facts  that  plainly 
show  the  reasons  for  so  doing — as,  where  there  are  other  in- 
terests to  be  protected,  in  whole  or  in  part,  by  such  a  course. 
But  if  A  buys  land  of  B,  with  no  other  motive  than  to  own 
the  land  for  the  uses  to  which  it  is  adapted,  or  for  sale,  and 
B  has  given  his  note  to  C,  secured  by  mortgage  thereon,  and 
A  takes  the  land  subject  to  the  mortgage,  the  legitimate  in- 
ference is  that  the  mortgage  debt  was  intended  as  a  part  of 
what  he  should  pay  for  the  land,  because  from  the  facts  no 
other  reason  could  be  assumed  for  his  taking  the  land  thus 
burdened."     And  in  the  latter  case  the  court  quotes  the  fol- 
lowing from  Jones,  Mortgages,  section  751 :    "Whenever  the 
mortgage  debt  forms  a  part  of  the  consideration  of  the  pui^ 
chase,  although  the  purchaser  has  not  entered  into  any  cove- 
nants or  agreements  to  pay  it,  he  is  bound  to  the  extent  of 
"'the  property  to  indemnify  the  grantor."     These   are,   we 
think,  correct  propositions  of  law,  and  they  are  applicable  to 
this  case,  for  it  appears  without  conflict,  not  only  that  the 
conveyance  recites  that  it  is  subject  to  the  mortgage  to  Jack- 
son, but  also  that  the  parties  negotiated  directly  on  this 
basis.     There  was  no  suggestion  that  the  mortgage  to  Jack- 
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son  might  not  b6  valid.  The  Armstrongs  objected  to  as- 
suming any  mortgage  whatever  in  the  trade,  but  finally  con- 
sented to  take  subject  to  this  mortgage  of  $800  on  the  pay- 
ment to  them  by  plaintiff  of  $200  in  cash,  which  amount  was 
paid.  It  is  clear,  therefore,  that  the  $800  mortgage  was 
treated  as  a  part  of  the  purchase  price. 

There  is  some  controversy  as  to  when  the  mortgage  in 
question  was  executed,  but  it  is  clear  that  it  was  executed 
prior  to  the  conveyance.     Whether  it  had  been  executed  in 
good  faith  before  commencement  of  negotiations  of 
4  sale  between  plaintiff  and  the  Armstrongs,  and  with 

the  intention  of  raising  money  thereon,  or 
whether  it  was  a  mere  pretense,  resorted  to  in  the 
belief  that  the  Armstrongs  could  be  induced  to  givo 
more  for  the  land  by  trading  it  to  them  incum- 
bered than  clear,  is  wholly  inmaaterial.  A  condition 
of  the  contract  in  pursuance  of  which  the  land  was 
conveyed  was  that  the  Armstrongs  should  take  it  subject  to 
an  $800  mortgage,  and,  so  far  as  they  were  concerned,  it 
mattered  not  what  the  object  of  plaintiff  in  executing  the 
mortgage  and  inserting  this  condition  might  have  been. 
They  were  not  misled  to  their  prejudice  by  any  false  repre- 
sentations in  regard  to  the  mortgage  for  if  it  is  sustained, 
they  are  required  to  pay  for  the  land  only  what  it  was  agreed 
they  should  pay.  The  whole  transaction  amounts  to  no 
more,  so  far  as  the  Armstrongs  are  concerned,  than  a  mort- 
gage back  for  $800  of  the  purchase  price;  and  this  construc- 
tion is  no  less  advantageous  to  them  than  though  the  trans- 
action had  really  been  what  it  appeared  to  be^  From 
6  the  evidence  it  clearly  appears  that  Jackson  never 

had  any  real  interest  in  this  mortgage,  and,  indeed, 
it  is  not  shown  that  it  was  ever  delivered  to  him.  It  was 
executed  while  he  and  plaintiff  were  intimately  associated  in 
business  transactions  relating  to  various  property,  was  en- 
tirely without  consideration,  and  was  left  in  plaintiff's  pos- 
session when  plaintiff  and  Jackson  afterwards  severed  their 
business  relations.  Interest  was  collected  by  plaintiff,  and 
Jackson  never  asserted  any  right  to  the  mortgage  as  his  own. 
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until  shortly  before  the  commencement  of  this  suit,  when 
he  made  a  demand  upon  the  Armstrongs  for  settlement,  and 
accepted  $200  in  full  satisfaction  of  this  $800  mortgage  on 
a  tract  of  land  worth,  according  to  all  the  evidene,  consider- 
ably more  than  that  amoimt.  The  only  real  question  is 
whether  this  settlement  was  made  in  good  faith,  and  without 
knowledge  of  plaintiff's  rights.  But  it  appears  that  the 
Armstrongs  had  paid  the  interest  on  the  mortgage  indebted- 
ness to  plaintiff,  and  had  been  advised  in  other  ways  that 
he  claimed  to  be  the  real  owner  thereof.  When  this  pay- 
ment to  Jackson  was  made,  he  had  not,  and  did  not  pretend 
to  have,  the  possession  of  the  mortgage,  or  any  note  secured 
thereby,  and  the  indebtedness  described  in  the  mortgage  had 
not  matured,  except  as  the  holder  might  elect  to  treat  it  as 

due  on  account  of  default  in  the  payment  of  interest 
6  Defendant  Joanna     Shane     claims  to  have  taken  a 

mortgage  from  the  Armstrongs  for  $300  on 
the  premises  after  the  release  of  the  Jackson  mort- 
gage  by  him,  but  her  attorney  who  represented  her 
in  advancing  the  money  and  taking  the  mortgage 
knew  that  Jackson  had  not  possession  of,  and  could 
not  obtain  from  plaintiff,  the  mortgage,  or  any  in- 
strument purporting  to  be  secured  thereby,  and  we  there- 
fore think  that  defendant  Shane  was  not  a  purchaser  in  good 
faith,  and  without  notice,  under  the  recording  laws.  The 
decree  of  the  lower  court  must  be  reversed,  and  the  case  is 
remanded  for  a  decree  in  harmony  with  the  views  herein  ex- 
pressed.— Revebsed. 


Q9~n  S.  H.  HoGUELAND,  Appellant,  v.  William  Aets^  Appellee. 

IU8  «M|  Delivery:     non-meetino  op  minds  on  consideration  fob  deed:     Re- 

m"^  '*^^  *^  equity.    Where  a  deed  was  fraudulently  received  by  the 

121  49S|  grantee  who  stamped  and  filed  the  same  for  record  and  took 

^^^  possession   of  the  property  described   therein,  and   there  had 

^^^  9    been  no  meeting  of  the  minds  of  the^grantor  and  the  grantee 
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as  to  the  consideration  for  the  proposed  transfer,  the  grantor 
suing  for  specific  performance  or  cancellation  of  the  deed  and 
recovery  of  the  property,  should  be  given  a  decree  of  cancella- 
tion and  possession. 

Equity  Jurisdiction:  failube  to  sho^  bight  to  equitable  belief: 
Waiver  hy  failure  to  move  transfer.  Under  Code,  section  3778, 
authorizing  the  court  to  grant  any  relief  consistent  with  the 
7  case  made  by  the  petition  and  embraced  withm  the  issues,  the 
plaintiff  suing  in  equity  for  the  possession  of  property,  and 
setting  up  facis  sufficient  to  show  his  right  to  such  possession, 
is  entitled  to  a  decree  for  possession  without  showing  a  right 
to  equitable  relief,  where  defendant  made  no  motion  to  transfer 
the  case  to  a  law  court 

Pbaitdulent  delivebt:  Adequate  remedy  at  law.  Where,  without 
7  delivery  to  him,  a  deed  was  stamped  by  grantee  and  filed  for 
record,  and  he  took  possession  of  the  property  described 
9  therein,  a  bill  to  set  aside  such  deed  as  a  cloud  on  title,  and 
restore  possession  of  the  land  was  improperly  dismissed  on 
the  ground  that  the  grantor,  having  an  adequate  and  complete 
remedy  at  law,  had  no  remedy  in  equity. 

Blection  of  bemedies:  Buit  for  specific  performance  by  agent  or 
vendor.  Where  a  deed  was  fraudulently  received  by  the 
grantee  who  stamped  and  filed  the  same  for  record,  and  took 
possession  of  the  property  described  therein,  and  the  agent  who 
8  negotiated  the  transfer  for  the  grantor  commenced  an  action 
in  the  latter's  name,  but  without  authority,  for  specific  perform- 
ance of  the  contract  and  the  grantor  dismissed  the  action  on 
discovery,  such  an  action  should  not  be  considered  as  an  elec- 
tion t«^  treat  the  contract  as  valid,  and  was  no  bar  to  a  suit 
for  cancellation  of  the  deed  and  possession  of  the  property,  on 
the  ground  of  fraud. 

Pleading:  altebnative  belief:  When  not  contradictory  and  in- 
consistent. Where  the  prayer  of  a  petition  asking  that  a  deed 
8  be  set  aside  and  the  grantee  required  to  deliver  possession  of 
6  the  property  involved  was  amended  so  as  to  ask  that,  if  the 
deed  be  found  valid,  the  grantee  be  compelled  to  perform 
specifically,  and  the  grantee  have  a  vendor's  lien  on  the  prop- 
erty conveyed,  the  prayer  was  not  rendered  inconsistent  and 
contradictory  by  such  amendment,  and  a  motion  to  strike  out 
the  same  was  improperly  sustained. 

Notice  of  Appeal:  sionatube  by  attobney  sufficient  A  notice  of 
appeal  from  a  decree,  reciting  that  plaintiff  appealed  therefrom, 
1  and  signed  by  plaintiff's  attorneys  on  behalf  of  their  client  is 
not  defective  because  not  signed  by  the  client 

Tbial  de  novo:  Assignment  of  error  necessary  as  to  rulings  on 
m^ytions  and  demurrer.    Where  no  error  was  assigned  to  the 
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2    rulings  on  a  motion  to  strike  out  an  amendment  and  on  de- 

4  murrer  to  the  answer  in  an  equity  case,  such  rulings  cannot  be 
reviewed  on  appeal,  though  the  case  is  tried  de  novo. 

Assignment    in    connection    with    aboument:     When    sufficients 
Where  an  assignment  challenging  a  ruling  on  a  motion  to  strike 

5  out  an  amended  prayer  in  a  petition  was  found  in  connection 
with  appellant's  argument,  such  assignment  was  sufficient  ta 
bring  the  ruling  up  for  review  on  appeal. 

Appeal  from  Carroll  District  Court. — Hon.  Z.  A.  Chubch^ 

Judge. 

Saturday,  April  13,  1901. 

Suit  in  equity  to  set  aside  a  deed  and  to  recover  the 
possession  of  real  estate.  Various  interlocutory  orders 
were  made  that  will  be  referred  to  in  the  body  of  the  opinion. 
On  the  issues  as  finally  settled  the  case  was  tried  to  the 
court,  resulting  in  a  decree  dismissing  plaintiflPs  petition^ 
and  he  appeals. — Reversed. 

George  W,  Bowen  and  F.  M.  Powers  for  appellant 

Salinger  &  Korte  for  appellea 

Deemer,  J. — Appellee  filed  a  motion  to  dismiss  the 

appeal  because  the  notice  thereof  was  signed  "George  W. 

Bowen  and  F.  M.  Powers,  Attorneys  for  Plaintiff."     The 

notice  recites  that  plaintiff  appealed  from  the  judg- 

1  ment,  and  is  signed  as  indicated.     Surely,  an  attor- 
ney may  act  for  his  client  in  giving  notice  of  appeal. 

The  notice  shows  that  it  was  signed  by  the  attorneys  for  and 
on  behalf  of  their  client,  and  it  is  suflBcient.  Searles  v. 
Lux,  86  Iowa,  61,  and  cases  cited  in  2  Enc.  PI.  &  Prac.  p. 
214. 

II.     The  petition  alleges,  in  substance,  that  plaintiff 

is  the  owner  of  the  premises ;  that  one  Park,  his  agent,  wa» 

instructed  to  exchange  the  same  for  some  property  owned  by 

Arts,  provided  that  he  (Arts)  would  pay  $4,000  in 

2  cash  in  addition  to  the  property;  that  he  sent  Park 
a  deed  for  his  property,  with  the  name  of  the  grantee 
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left  blank,  for  the  purpose  of  effectuating  the  exchange,  to 
be  made  when  the  $4,000  was  paid ;  that  Park,  pursuant  to 
bis  authority,  met  Arts,  and  orally  agreed  to  the  exchange; 
that  he  (Park)  left  plaintiff's  deed  with  one  Wahl,  in- 
structing him  to  hold  it  until  he  (Park)  returned  to  com- 
plete the  exchange ;  that,  in  violation  of  his  agreement,  Wahl 
delivered  the  deed  to  Arts,  who  placed  revenue  stamps  there- 
on, canceled  the  same  in  the  name  of  the  plaintiff,  recorded 
the  deed,  and  hurriedly  moved  into  the  property  conveyed, 
without  the  knowledge  or  consent  of  plaintiff;  that  defend- 
tint  failed  and  refused,  and  still  fails  and  refuses,  to  carry 
out  the  oral  agreement  of  exchange ;  that  the  deed  was  never 
in  fact  delivered.  The  prayer  is  that  the  deed  be  set  aside, 
that  defendant  be  required  to  surrender  possession,  "and  for 
such  other  and  further  relief  as  may  deemed  equi- 
3  table  in  the  premises."     After  the  filing  of  the  an- 

swer, plaintiff  filed  an  amendment  to  his  petition,  in 
which,  among  other  things,  he  added  the  following  to  the 
prayer:  "Or  that,  if  said  deed  is  found  to  be  valid  and  le- 
gal, that  the  defendant.  Arts,  be  compelled  to  convey  to  this 
plaintiff  lot  six,  in  block  fifty-nine,  in  the  seventh  addition 
to  Carroll,  Iowa,  and  that  he  have  judgment  against  defend- 
ant for  four  thousand  dollars,  with  interest  thereon  at  six 
per  cent,  from  the  23d  day  of  July,  1898,  and  a  vendor's 
lien  upon  lots  6,  7,  8  and  9,  in  block  79,  in  the  Eleventh 
addition  to  Carroll,  Iowa."  Defendant  filed  a  motion  to 
strike  the  amendment^  which  was  sustained,  and  exception 
taken.  Defendant's  answer  was,  in  effect,  a  general  denial, 
find  a  further  plea  that,  after  the  transactions  complained  of 
occurred,  plaintiff,  with  full  knowledge  of  the  circumstances, 
commenced  action  to  recover  the  purchase  price,  and  thereby 
elected  to  treat  the  sale  as  valid.  To  this  plaintiff  replied, 
stating  that  the  suit  was  commenced  by  Parks  without  his 
knowledge  or  authority,  and  that,  as  soon  as  he  learned  of 
the  suit,  he  caused  it  to  be  dismissed.  After  plaintiff  filed 
his  amendment  to  the  petition,  defendant  filed  a  further 
answer,  pleading  that  plaintiff  had  elected  to  treat  the  deed 
as  a  nullity  in  bringing  this  suit,  and  that  he  was  not  en- 
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titled  to  the  relief  prayed  in  the  amended  petition;  and 
further  pleaded  that  by  reason  of  the  filing  of  said  amend- 
ment plaintiff  ratified  the  exchange,  and  conld  not  sue  to  re- 
cover possession  because  of  the  non-delivery  of  the  deed. 
Plaintiff  moved  to  strike  this  second  amendment  because 
filed  too  late.  This  motion  was  overruled.  He  thereupon 
filed  a  demurrer  to  all  the  affirmative  allegations  of 

4  the  answer.     This  demurrer  was  submitted  with  the 
main  case,  and  apparently  overruled,  for  the  decree 

was  for  defendant.  As  no  error  is  assigned  on  the  rulings 
on  plaintiff's  motion  to  strike  and  on  the  demurrer,  they 
must  be  accepted  as  correct.  The  case  was  tried  as  in 
equity,  and  comes  to  us  for  trial  de  novo;  but  rulings  on 
motions  or  demurrers  cannot  be  reviewed  unless  error  be  as- 
signed thereon.  Powers  v.  O'Brien  County^  54  Iowa,  501 ; 
Patterson  v.   Jack,   59   Iowa,   632.     In  connection 

5  with  appellant's   argument  we  find   an  assignment 
challenging    the    ruling   on    defendant's    motion  to 

strike  the  amended  prayer  to  the  petition,     l^his  is  sufficient 

to  bring  the  ruling  before  us  for  review.     University  v, 

Livingston,  57  Iowa,  307.     The  question  presented 

6  seems  to  be  ruled  by  Humphrey  v.  Ringler,  94  Iowa, 
185,  where  it  is  expressly  held  that  a  prayer  that  a 

deed  be  set  aside  for  fraud ;  or,  if  it  be  held  valid,  that  the 
contract  price  be  recovered,  and  a  vendor's  lien  given,  is 
neither  inconsistent  nor  contradictory.  Following  that 
case,  it  must  be  held  that  the  ruling  on  the  motion  was  er- 
roneous. See,  also.  Peck's  Ex'r.  v.  Price  (Ky.)  (4  S.  W. 
Rep.  306;  Henry  v.  Meighen,  46  Minn.  549  (49  N.  W. 
Rep.  323,  646)  ;  Hiatt  v.  Parker,  29  Kan.  765 ;  Railroad  Co. 
V.  Steinfield,  42  Ohio  St.  449 ;  Barlaw  v.  Scott,  24  N.  Y. 
45. 

We  come  no^  to  the  merits  of  the  case.     The  defendant 

made  no  motion  to  transfer,  and  the  case  was  tried  as  in 

equity.     It  is  now  asserted  that,  if  plaintiff  did  not  show 

himself  entitled  to  equitable  relief,  he  cannot  re* 

7  cover,  although,  under  the  facts  pleaded  and  evidence 
adduced,  he  might  have  had  relief  at  law.     While 
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this  may  be  true  in  some  cases,  it  is  not  so  here.  The  facts 
recited,  if  proven,  entitle  plaintiff  to  a  judgment  for  the 
possession  of  the  property.  He  asked  such  relief  in  his  pe- 
tition, and  if  the  facts  justified,  was  entitled  to  it.  Code, 
section  3775^  provides  that  "the  relief  granted  to  the  plain- 
tiff, if  there  be  no  answer,  cannot  exceed  that  which  he  has 
demanded  in  his  petition."  In  any  other  case  the  court  may 
grant  him  any  relief  consistent  with  the  case  made  by  the 
petition  and  embraced  within  the  issues.  See,  also.  Her  v. 
Oriswold,  83  Iowa,  442 ;  Laverty  v.  Sexton,  41  Iowa,  435 ; 
Wilson  V.  Miller,  16  Iowa,  111 ;  Hoskins  v.  Rowe,  61  Iowa,. 
180;  Bees  v.  Shepherds(m,  95  Iowa,  431;  McLachlan  v. 
Town  of  Gray,  105  Iowa,  259,  relied  on  by  appellee,  is  not 
in  point  There  the  proceeding  adopted  could  not  have 
been  maintained  in  any  forum.  Defendant's  contention 
that  plaintiff  had  a  plain  and  adequate  remedy  at  law,  and 
that  the  court  properly  dismissed  the  petition  for  that  rea- 
son, is  fully  met  by  what  we  have  already  said.  But  we  are 
not  prepared  to  hold  that  plaintiff,  under  the  facts  stated, 
had  no  remedy  in  equity.  He  had  the  right  to  have  the 
cloud  removed  from  his  title,  and  to  have,  the  deed  canceled. 
Equity  alone  could  grant  this  relief.  Peirsol  v,  Elliot,  6^ 
Pet.  95  (8  L.  Ed.  332)  ;  Hamilton  v.  Cummings,  1  Johns^ 
Ch.  517;  Larsen  v.  Burke,  39  Iowa,  703;  Montgomery  t?. 
Skockey,  37  Iowa,  107;  Hosleton  v.  Dickinson,  51  Iowa,. 
244;  Dederer  v.  Voorhies,  81  N.  Y.  153;  Beere  v.  Beere,  79" 

Iowa,  555;  Hood  v.  Smith,  79  Iowa,  621.  The  evi- 
8  dence  shows  that  shortly  after  the  transactions  in 

question  occurred  that  Park  commenced  action  in  the 
name  of  Hogueland  for  specific  performance  of  the  contract. 
This  is  claimed  to  be  an  election  to  treat  the  contract  as 
valid,  and  a  bar  to  the  suit  to  recover  possession  of  the  prop- 
erty transferred  to  defendant.  Had  that  action  been  com- 
menced by  authority  of  plaintiff,  it  would,  perhaps,  be  a  bar 
to  his  action  to  recover  possession  of  the  premises  on  the 
ground  of  fraud.  But,  as  that  suit  was  dismissed,  it  wonid 
not  bar  this  action  so  far  as  it  asks  specific  performance  of 
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the  contract.  We  are  constrained  to  hold  that  Park  had  no 
authority  to  commence  that  action,  and  as  plaintiff  dismissed 

it  as  soon  as  he  discovered  it  had  been  brought,  it 
9  should  not  be  treated  as  an  election,  and  is  no  bar.     A 

careful  reading  of  the  evidence  convinces  us,  how- 
ever, that  the  minds  of  the  parties  never  met  on  the  contract. 
Park  stared  that  he  wanted  $4,000,  and  Arts  said  he  would 
give  $3,500,  in  addition  to  his  property.  The  deed  was  de- 
livered to  Wahl  or  to  Arts  on  Park's  assumption  that  he  was 
to  get  $4,000  in  cash,  and  Arts  understood — if  he  had  any 
understanding  about  it — ^that  he  was  to  give  $3,500.  With 
nothing  more  said,  Arts  affixed  thie  proper  revenue  stamps  to 
the  deed,  canceled  them  in  the  name  of  plaintiff,  AIcmI  the 
deed  for  record,  and  immediately  moved  into  the  property. 
Clearly,  there  was  no  exchange.  There  was  no  such  deliv- 
ery of  the  deed  to  Arts  as  to  make  it  effectual  to  transfer  ti- 
tle. It  was  left  in  the  custody  of  one  Wahl,  and  Park 
promised  to  return  in  a  few  days,  close  up  the  transaction, 
get  his  deed  from  Arts,  and  the  money  that  he  (Arts)  was  to 
pay.  Arts  looked  at  the  deed  when  it  was  first  made  out, 
and  handed  it  back  to  Park ;  and  thereafter  Park  returned 
with  the  deed,  and  left  it  in  the  custody  of  Wahl,  as  stated. 
In  any  event,  the  minds  of  the  parties  did  not  meet  in  the 
transaction,  and  the  taking  and  recording  of  the  deed  con- 
stitutes a  cloud  on  plaintiff's  title,  and  entitles  him  to  a  can- 
cellation of  the  instrument.  Had  there  been  a  meeting  of 
the  minds,  and  a  delivery  of  the  deed,  the  case  would  present 
a  different  aspect.  But  there  was  no  meeting  of  the  minds, 
and  no  delivery  of  the  deed.  Of  course,  a  delivery  to  the 
grantee  pursuant  to  contract  passes  the  title  for  such  a  de- 
livery cannot  be  escrow.  But  delivery  involves  not  only 
the  actual  passing  of  the  instrument,  but  also  an  intent  to 
make  it  effectual.  There  was  no  such  intention  in  this  case. 
Steel  V,  Miller,  40  Iowa,  402 ;  Moody  v.  Dryden,  72  Iowa, 
461;  Hutton  v.  Smith,  88  Iowa,  238;  Head  v.  Thompson, 
77  Iowa,  263;  Jackson  v,  Lynn,  94  Iowa,  152.  There 
should  have  been  a  decree  cancelling  the  deed,  and  a  judg- 
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ment  finding  plaintiff  entitled  to  the  possession  of  the  prop- 
erty, and  ordering  the  surrender  of  the  same  by  defendant. 
The  case  will  be  remanded  for  a  decree  in  harmony  with  the 
opinion,  or,  at  plaintiff's  option,  he  may  have  such  a  decree 
in  this  court. — Kk versed. 


^^ 


E.  E.  Corson  v.  Anchor  Mutual  Fire  Insurance  Com- 
pany, Appellant. 

Evidence:  impebfect  copy  of  insurance  application:  False  refh 
resentations  of  insured.  Under  a  statute  providing  that  a  copy 
of  the  application  must  be  made  a  part  of  an  insurance  policy, 

1  a  copy  containing  only  two  of  twelve  or  more  items  in  the  ap- 
plication is  not  sufficient  to  satisfy  the  statute,  and  hence  a 
policy  containing  such  copy  is  not  admissible  for  the  purpose 
of  showing  the  falsity  of  statements  made  in  the  application. 

Conditions  of  Policy:  waives  bt  adjuster:  Failure  to  keep  hooks 
in  a  safe.    Where  a  policy  provided  that  it  should  be  void  if 

2  the  assured  failed  to  keep  a  set  of  books  in  a  fire  proof  safe, 
the  failure  to  do  so  was  waived  by  a  statement  of  the  adjuster 

4  that  the  assured  would  have  to  get  duplicates  for  certain  in- 
voices in  order  to  make  required  proof  of  loss,  whereby  as- 
sured was  induced,  at  considerable  expense  and  trouble,  to  pro- 
cure such  duplicate  copies. 

Same:  Waives  production  of  hooks  on  trial.  Where  a  policy  pro- 
vided that  it  should  be  void  if  assured  failed  to  keep  a  certain 

3  set  of  books  in  a  fire  proof  safe  a  waiver  of  such  failure  also 
operates  to  excuse  the  production  of  such  books  in  an  action  on 
the  policy. 

Stipulation  against  waiver.  Where,  as  a  preliminary  to  adjust- 
ment of  loss  under  a  policy,  assured  signed  an  agreement  stip- 
ulating that  nothing  the  adjuster  might  do,  say,  or  write, 
should  be  construed,  as  waiving  any  defense  of  the  company, 

4  as  conditions  or  requirements  of  the  policy,  he  was  not  thereby 
precluded  from  pleading  a  waiver  by  the  adjuster  of  a  clause 
in  the  policy,  since  the  adjuster,  having  power  to  make  such 
waiver  could  not  deprive  himself  of  that  power  by  his  own  act. 

Vol  113  la— 41 
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Appeal  from  Shelby  District  Court. — ^Hon.  W.  K.  Green, 

Judge. 

Saturday,  Apeil  13,  1901. 

Action  on  policy  of  fire  insurance.  Verdict  and  judg- 
ment for  plaintiff.     Defendant  appeals. — Affirmed. 

Sullivan  £  Sullivan  for  appellant. 

Byers  &  Lochwood  for  appellee. 

McClain,  J. — Appellant  relies  principally  on  two  de- 
fenses: First,  misrepresentations  in  the  application  as  to 
the  title  of  the  property,  its  value,  and  the  amount  of  in- 
cumbrance thereon;  and,  second,  breach  of  a  clause  incor- 
porated in  the  policy  known  as  the  "Iron  Safe  Clause.^ 
The  first  of  these  questions  resolves  itself  into  an  inquiry 
as  to  whether  the  application  was  incorporated  into  or  at- 
tached to  the  policy  as  required  in  Code  section  1741,  in 
such  way  that  misrepresentations  therein  could  be  relied 
upon  by  appellant  to  defeat  the  policy;  and  the  sufficiency 
of  the  second  defense  turns  on  the  question  of  waiver. 

I.     While  there  was  an  apparent  pretense  of  setting 
out  a  copy  of  the  application  on  the  back  of  the  policy,  as 
required  by  tlie  statute,  it  appears  that  what  was  there  set 
out    was    so    entirely    defective    and     incomplete 
1  that     the     court     held     it     to     be     not     in     com- 

pliance with  the  requirements  of  the  statute, 
and  therefore  refused  to  allow  the  appellant  to  prove 
the  falsity  of  statements  made  in  the  application.  That  i« 
to  say,  while  there  was  an  application  duly  made  out  and 
containing  these  statements,  which  application  was  before 
the  trial  court  and  before  the  jury,  the  court  ruled  that  the 
copy  of  this  application  set  out  on  the  back  of  the  policy  was 
so  inaccurate  and  so  defective  as  a  copy  that  the  statute  re- 
quiring the  company  to  attach  to  the  policy  a  copy  of  the  ap- 
plication had  not  been  complied  with ;  and  the  court,  there- 
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fore,  under  the  direction  of  the  statute,  held  that  the  com- 
pany was  precluded  from  proving  the  falsity  of  the  repre- 
sentations in  the  application  as  a  defense  to  the  action  on 
the  policy.  A  comparison  between  the  original  application 
and  the  copy  as  they  appear  in  the  record  convinces  us  that 
the  ruling  of  the  court  was  correct.  As  a  matter  of  fact, 
the  purported  copy  contains  only  two  out  of  perhaps  a  dozen 
of  the  items  or  memoranda  written  into  the  original  appli- 
cation. This  was  no  copy  at  all,  and  the  statute  was  not 
complied  with.  Any  defense  based  on  statements  in  the  or- 
iginal application  therefore  necessarily  fails. 

II.     Attached  to  the^  policy  as  a  printed  slip  was  a 
clause  denominated  the  "Iron  Safe  Clause,"  by  which  the 
insured  agreed  to  keep  a  set  of  books  shovidng  a  complete 
record     of     the     business     transacted,      including 
2  all     purchases     and     sales,     both     for     cash     and 

credit,  together  with  the  last  two  inventor- 
ies of  said  business,  and  to  keep  such  books  and  in- 
ventories securely  locked  in  a  fire-proof  safe  at  night,  etc., 
and  covenanted  to  produce  such  books  and  inventories  in 
case  of  loss;  otherwise,  the  policy  should  be  deemed  null 
and  void,  and  no  action  should  be  maintained  thereon.  It 
is  conceded  that  the  stipulations  of  this  clause  were  not  com- 
plied with  by  the  insured,  and  the  court  so  held;  but  tile 
plaintiff  contended  that  the  breach  of  this  clause  had  been 
waived,  and  that  was  the  question  presented  to  the  jury. 
However,  before  discussing  the  question  of  waiver,  it  is 
proper  to  notice  the  claim  of  appellant  that  production  of 
the  books  called  for  by  the  "iron  safe  clause"  was  demanded 
at  various  stages  of  the  proceeding,  and  that  this  demand  was 
not  complied  with,  and*  that  therefore  the  insured  could  not 
recover.  Although  appellant  attempts  to  make  out  of  this 
a  different  question  than  that  involved  in  a  breach  of  the 
clause  by  failure  to  keep  the  books  required,  and  in  the  man- 
ner required,  we  can  see  no  difference  be- 
8  tween     the-    two     questions.     If     the     subsequent 

acts     of  the     company     relied     on     as     a     waiver 
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of  the  breach  of  the  clause  did  constitute  a  waiver, 
it  extended  to  the  inability  to  produce  the  books 
required,  and  the  failure  to  prove  the  loss  by  means  of  such 
books,  as  well  as  the  breach  involved  in  the  failure  to  keep 
the  books  in  the  first  place.  With  reference  to  the  objection 
that  the  book  kept  by  the  insured  in  which  entry  of  credit 
sales  was  made,  and  his  bank  book  showing  cash  deposits, 
both  of  which  were  introduced  by  plaintiff  in  connection 
with  his  own  testimony,  were  not  such  books  as  were  re- 
quired by  the  "iron  safe  clause,"  it  is  sufficient  to  say  that 
they  were  not  relied  upon  as  constituting  a  compliance  with 
that  clause,  but  were  used  only  as  a  means  of  refreshing  the 
witness'  recollection  as  to  the  extent  of  his  cash  and  credit 
sales,  and  were  admissible  for  that  purpose,  regardless  of 
whether  they  were  such  as  were  contempdated  by  the  iron 
safe  clause  or  not,  if  it  should  be  found,  as  contended,  that 
the  breach  of  said  clause  was  waived.  The  important  ques- 
tion, therefore,  with  reference  to  the  iron  safe  clause,  is  not 
whether  it  was  valid,  and  whether  there  was  such  breach 
thereof  as  to  defeat  recovery  under  the  policy,  but  whether, 
conceding  its  validity,  and^^the  breach,  there  was  a  waiver 

of  forfeiture  of  the  policy  on  that  account. 
4  The     waiver     relied     upon     consisted      of     acts 

and  conversations  of  the  adjuster,  represent- 
ing the  appellant,  with  full  knowledge  on  his  part 
of  the  breach  of  this  clause  and  of  the  consequent 
forfeiture  of  the  policy,  by  which  the  insured  was  encour- 
aged, induced,  and  required,  at  considerable  expense  and 
trouble,  to  procure  copies  of  his  invoices  which  had  been  de- 
stroyed in  the  fire,  for  the  purpose  of  making  out  the  proofs 
of  loss  required  under  the  policy,  and  the  perfecting  and  sub- 
mitting of  these  proofs  of  loss  to  the  company.  In  Filch- 
patrich  v.  Insurance  Co,,  53  Iowa,  335,  it  is  said:  "A 
party  to  a  contract,  having  the  right  to  declare  it  forfeited, 
must  exercise  that  right  when  called  upon  to  act  under  the 
contract.  He  cannot  recognize  the  contract  as  binding,  and 
afterwards  insist  upon  the  forfeiture."     It  is  true  that  in 
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that  case  it  was  held  that  the  company  did  not,  by  requiring 
proofs  in  accordance  with  the  terms  of  the  policy,  waive  a 
forfeiture  resulting  from  breach  of  stipulations  in*  the  con- 
tract ;  but  in  the  case  of  Hollis  v.  Insurance  Co.,  65  Iowa, 
454,  the  Fitchpatrich  Case  is  explained  as  based  on  the  ne- 
cessity of  further  proofs  to  enable  the  company  to  determine 
whether  it  was  liable  under  its  policy,  and  it  was  held  that, 
although  mere  silence  and  failure  to  make  objection  after 
knowledge  of  the  forfeiture  might  not  be  a  waiver  (as  to 
which  see  Oibson  Electric  Co.  v.  Ljiverpool  &  London  & 
Olobe  Ins.  Co.,  159  K  Y.  418  (54  ]^.  E.  Rep.  23),  yet, 
"if  with  knowledge  of  the  circumstances,  it  continued  to 
treat  the  contract  as  of  binding  force,  and  induced  plaintiff 
to  act  in  that  belief,  the  rule  holding  that  it  thereby  waived 
the  forfeiture  is  a  very  just  one."  Again,  in  Antes  v.  As- 
surance Co.,  84  Iowa,  355,  this  language  is  used:  "Where 
a  company,  with  full  knowledge  of  the  facts  out  of  which 
the  forfeiture  of  the  policy  arose,  by  its  acts  recognized  the 
policy  as  a  valid  and  subsisting  contract,  and  induced  the 
plaintiff  to  act  in  that  belief  and  to  incur  trouble  and  ex- 
pense, such  action  would  be  a  waiver  of  the  conditions  under 
which  the  forfeiture  arose."  It  is  not  necessary,  in  order  to 
constitute  a  waiver,  that  the  facts  shall  be  such  as  would  sup- 
port a  plea  of  estoppel.  Estoppels  are  not  favored  in  the 
law.  Neither  are  forfeitures.  A  waiver  such  as  we  are  now 
considering  is  in  effect  an  election  not  to  take  advantage 
of  a  technical  defense  in  the  nature  of  a  forfeiture,  and 
jshould  be  looked  upon  with  liberality  rather  than  with  strict- 
ness. Titus  V.  Insurance  Co.,  81  N.  Y.  410,  419.  In  the 
case  before  us  it  appears  that  the  agent  of  the  company  sent 
to  adjust  the  loss,  after  being  duly  advised  as  to  the  kind  of 
books  which  the  insured  had  kept,  and  well  knowing  that 
they  were  not  in  compliance  with  the  requirements  of  the 
"iron  safe  clause,"  told  the  insured  that  he  would  have  to  get 
duplicate  invoices  of  the  goods  purchased  by  him — the  orig- 
inals having  been  destroyed  in  the  fire — and  that  the  in- 
sured employed  an  attorney,  and  at  considerable  trouble  and 
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expense  secured  from  those  who  had  sold  him  goods  dupli 
cates  of  these  invoices,  copies  of  which  were  then  made,  and 
attached  to  the  proofs  of  loss  and  sent  to  the  company.  Tha' 
this  conduct  on  the  part  of  the  adjuster  amounted  to  n 
waiver  of  the  breach  of  the  "iron  safe  clause,"  already  known 
to  the  adjuster,  is  well  settled  by  the  decisions,  not  only  of 
this  court,  but  of  the  courts  of  other^statos.  Brown  v.  In- 
surance Co,,  74  Iowa,  428;  Ilollis  v.  Insurance  Co,,  O."* 
Iowa,  454;  Dick  v.  Insurance  Co.,  92  Wis.  46  (65  X.  W. 
Rep.  742) ;  Marthinson  v.  Insurance  Co.,  64  Mich.  37- 
(31  N.  W.  Eep.  291) ;  Titus  v.  Insurance  Co.,  81  N.  Y. 
410;  Insurance  Co.  v.  Kennedy,  47  Neb.  138  (66  N.  W. 
Eep.   278). 

Appellant     contends,     however,     that     by     the     sit- 
ing    of     what     is      called      a      "nonwaiver      agreement'' 
the     insured     cut    himself     off    from     relying    on     theso 
acts  of  the  adjuster  as  constituting  a  waiver  of  the 
5  forfeiture.     It  appears  that  the  adjuster,  after  hav- 

ing acquired  knowledge  of  how  the  books  hatl 
been  kept,  insisted  that  before  he  would  proceeJ  with 
the  adjustment  of  the  loss  the  insured  should  sign  this  agret^ 
ment,  by  which  it  was  stipulated  that  "nothing  said  adjuster 
may  do  or  say  or  write  shall  in  any  way  be  construed  as 
waiving  any  of  the  rights  or  defenses  of  said  company,  or 
any  conditions  or  requirements  of  said  policy  as  to  proofs 
of  loss  or  otherwise."  With  reference  to  the  forfeitnre  in 
question,  it  seems  to  us  that  this  agreement  was  wholly  im- 
material. The  adjuster  must  be  presumed  to  have  had  the 
power  to  waive  a  forfeiture.  Brown  v.  Insurance  Co,,  74 
Iowa,  428;  Ruthven  v.  Insurance  Co,,  102  Iowa,  550,  560; 
Brock  V,  Insurance  Co,,  106  Iowa,  30.  He  did  proceed  to 
adjust  the  loss,  and  required  the  insured  to  furnish  proofs, 
including  the  procurement  of  the  duplicate  invoices,  not- 
withstanding his  knowledge  of  the  facts  amounting  to  a  for- 
feiture. The  nonwaiver  clause  was  in  itself  a  part  of  the 
adjustment.  It  had  nothing  to  do  with  the  fact  of  forfeit- 
ure, and  was  entered  into  with  knowledge  of  that  fact.    The 
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adjuster  could  not  by  his  own  stipulation  deprive  himself 
of  the  power  to  waive  this  forfeiture;  nor  could  he,  for 
that  matter,  deprive  himself  of  the  power  to  waive  his  own 
stipulation  for  nonwaiver.  It  is  well  settled  that  even  the 
stipulations  of  a  policy  to  the  effect  that  they  shall  not  be 
waived  except  in  writing  may  themselves  be  waived  by  an 
oflBcer  or  agent  having  authority.  Viele  v.  Insurance  Co., 
26  Iowa,  9,  59.  It  seems  to  us,  therefore,  that  the  non- 
waiver  agreement  did  not  destroy  the  effect  of  the  waiver 
which  in  the  absence  of  such  agreement  wojild  have  arisen 
out  of  the  acts  and  conduct  of  the  adjuster.  In  this  con- 
nection it  may  be  suggested,  also,  that  the  adjuster,  writing 
to  the  insured  in  acknowledgment  of  receipt  of  papers  pur- 
porting to  be  proof  of  loss,  made  objections  thereto  not  in- 
volving any  reference  to  the  forfeiture  on  account  of  the 
^'iron  safe  clause,"  concluding  his  letter  with  this  sentence : 
^'This  company  neither  admits  nor  denies  any  liability  un- 
der its  policy."  That  such  a  general  saving  clause  does  not 
affect  the  question  of  waiver,  see  Marthinson  v.  Insurance 
Co,,  supra,  and  Insurance  Co.  v.  Kennedy,  supra. — ^Af- 


firmed. 


M.  M.  Near  v.  I.  B.  Greets,  Appellant 


i^'ii 


Bfllfippell       DECLABATIONS   AS  TO   TITLE  IfAOB   TO  OWE   HOT   KHOWH   TO    '  *^^^ 

HATE  INTEREST.  Property  purchased  by  B.  at  an  execution  sale 
was  subsequently  bought  by  plaintiff  of  the  owner,  and  there- 
after B.,  without  knowledge  of  plaintiff's  interest,  stated  to 
plaintiff's  agent  that  there  was  nothing  due  on  B.'s  claim. 
Held,  that  the  statement  did  not  estop  B.'s  grantee  from  assert- 
ing title  to  the  property. 

Appeal  from  Boone  District  Court. — ^Hon.  S.  M.  Weaveb, 

Judge. 

Satxteday,  April  18, 1901. 
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Action  in  equity  to  set  aside  a  sheriffs  sale  of  real 
estate,  and  permit  plaintiff  to  redeem  from  the  judgment 
under  which  the  sale  was  made,  if  anything  shall  be  found 
due  thereon.  There  was  a  decree  for  plaintiff,  and  the  de- 
fendant appeals. — Reversed. 

Jordan  <&  GoodyJcoontz  and  Walter  Canaday  for  appel- 
lant. 

Dyer  &  Stevens  for  appellee. 

Waterman^  J. — The  court  was  warranted  in  finding  the 
following  facts :  One  Crabtree  was  the  owner  of  two  lots  in 
the  town  of  Madrid.  W.  E.  Briggs  had  a  judgment  against 
Crabtree  which  was  a  lien  on  the  said  real  estate.  An  execu- 
tion was  issued  on  this  judgment,  and  on  January  15,  1898, 
the  property  was  sold  to  Briggs  for  the  sum  of  $55.91.  In 
February,  1898,  plaintiff,  through  her  husband,  J.  W.  Near, 
who  acted  as  her  agent,  purchased  the  lots  of  Crabtree.  After 
making  the  purchase  J.  W.  Near  went  to  Briggs  to  ascertain 
the  amount  due  him  on  his  claim,  and  was  told  by  Briggs  that 
it  was  fully  paid.  Thereafter  Briggs  assigned  the  certificate 
of  sale  to  defendant,  who  in  due  time  took  a  deed  thereon.  It 
may  well  be  questioned  whether  the  statement  of  Briggs 
which  plaintiff  relies  on  as  an  estoppel  is  admissible  against 
defendant,  since  it  does  not  inhere  in  the  certificate  of  sale. 
But  we  prefer  to  rest  our  conclusion  on  another  ground.  It 
will  be  observed  that  plaintiff  had  already  purchased  the  prop- 
erty when  this  conversation  took  place,  so  what  was  said  did 
not  affect  the  matter  of  her  acquisition  of  title.  But  may  she 
have  been  lulled  into  a  feeling  of  security,  and  so  induced 
to  take  no  steps  to  redeem  ?  There  is  no  evidence  tending  to 
show  that  Briggs  at  the  time  knew  that  plaintiff  had  any  in- 
terest in  the  property,  or  that  she  intended  or  was  likely  to 
act  upon  what  he  said.  Not  even  by  inference  was  the  pur- 
pose of  the  inquiry  made  known  to  him.  Plaintiff's  husband 
was  a  lawyer,  and  the  condition  of  affairs  was  fully  disclosed 
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by  the  court  records.  If  Briggs  had  indulged  in  any  specula- 
tion on  the  subject,  he  would  have  been  justified  in  conclud- 
ing that  his  statement  would  not  be  relied  upon.  It  is  but  fair 
to  Briggs  to  say  that  he  denies  the  remark  testified  to  by 
plaintiff,  and  says  the  conversation  was  upon  another  subject. 
We  have  held  that  a  mere  random  statement,  made  without 
any  fraudulent  intent,  to  one  who,  so  far  as  the  speaker  has 
any  reason  to  know,  is  without  present  or  prospective  interest 
will  not  estop  the  latter  from  afterwards  asserting 
against  the  person  to  whom  the  statement  is  made  any  rights 
he  may  have  had,  even  though  such  rights  are  inconsistent 
with  his  statement  Kirchman  v.  Coal  Co.,  112  Iowa,  668. 
The  case  is  so  similar  in  its  facts  to  the  one  at  bar  as  to  make 
it  controlling.     Upon  this  ground  the  judfi^ent  must  be 

BEVEBSED. 


Marie  Pabkeb  v.  City  Ottumwa,  Appellant 

Injury  from  Defective  Sidewalk:    plea  and  evtoence:     Unsafe  con-  123_^ 

diiion  before  accident.    Where  a  petition  alleged  that  defend*  nr~SS; 

1  ant  had  notice  of  the  unsafe  condition  of  the  walk  on  which ^' 

plaintifC  was  injured  long  before  and  at  the  time  of  the  accident^ 
evidence  was  admissible  to  show  Its  unsafe  condition  prior  ta 

the  accident. 

Pregnancy,  Where  plaintiff's  knee  was  injured  by  a  defective  side- 
walk, and  the  petition  alleged  that  injury  caused  great  pain 
and  suffering,  evidence  that  she  was  pregnant  when  injured,. 
4  and  that  the  labor. of  child  birth  necessitated  the  movement 
of  the  injured  knee  and  consequent  pain  was  admissible,  with- 
out an  averment  of  special  damage  because  of  pregnancy. 

Evidence:     objection  after  answer:     Not  timely.     An  objection 

2  a  question  after  the  answer  is  in,  is  ordinarily,  too  late,  to  be 
available. 

Admission:     Failure  to  except.    Where  there  was  no  exception  to 
2    the  court's  ruling  on  the  admlssibllty  of  evidence,  an  objection 
to  the  ruling  will  not  be  considered. 
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Repatb  afteb  accident:  When  admissible  in  rebuttal.  Where  de- 
fendant in  an  action  for  injuries  occasioned  by  a  defectiye 
3  sidewalk  offered  evidence  tending  to  show  that  the  walk  was 
in  good  repair  before,  at,  and  after  the  accident,  it  was  com- 
petent to  show  in  rebuttal  that  repairs  were  made  near  the 
place  in  question,  after  the  accident. 

Appeal  from  Wapello  DisiriH  Court, — Hon.  Robert  Sloan, 

Judge. 

Saturday^  April  13,1901. 

Plaintiff  was  tripped  and  thrown  by  a  loose  board  in 
-defendant's  sidewalk,  and  brings  this  action  to  recover  dam- 
ages for  the  injury  received.  There  was  a  trial  to  a  jury, 
And  a  verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Affirmed, 

^V,  H,  C,  Jaques  for  appellant. 
Steck  &  Smith  for  appellee. 

SuERWiN,  J. — The  petition  alleges  that  the  defendant 
had  both  actual  and  constructive  notice  of  the  unsafe  condi- 
tion of  its  walk  at  the  place  where  the  plaintiff  was  injured 

long  before  and  at  the  time  the  accident  happened. 
1  Witnesses  were  permitted  to  testify  as  to  this  con<li- 

tion,  and  of  this  the  defendant  complains.  It  does  n<»t 
api)ear  that  an  exception  was  taken  to  the  ruling  of  the  court 
on  the  motion  to  strike  the  answer  of  the  witness  Graham, 
but,  regardless  of  this,  the  evidence  was  properly  received. 
Smith  V,  City  of  Des  Moines,  84  Iowa,  685;  Hunt  r.  City 
of  Dubvque,  96  Iowa,  314;  Wilberding  v.  City  of  Dubuque, 
111  Iowa,  484. 

A  witness  for  the  plaintiff  on  his  examination  in  chief 
was  asked  whether  he  had  noticed  repairs  in  the  sidewalk 
be  fore  or  after  the  accident.  He  answered  that  he  had  "seen 
where  they  took  pieces  and  nailed  them  down."  The  ques- 
tion was  then  objected  to,  and  the  objection  overruled.  Tht 
witness  then  went  on  and  answered  where  he  had  seen  the 
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repairs,  and  that  it  was  after  the  accident  A  similar  .ob- 
jection was  made  after  the  answer  was  in,  which  was  over- 
ruled, but  no  exception  taken  to  the  ruling.  An  objection  to 
a  question  after  the  answer  is  in  is  ordinarily  too  late,  and 
is  of  no  avail.     Leipird  v.  Stotler  97  Iowa,  169.  The 

2  answer  to  the  first  question  did  not  specifically  dis- 
close when  the  repairs  were  noticed  by  the  witness. 

When  he  answered  afterwards  that  it  was  after  the  accident, 
no  exception  was  taken  to  the  ruling  of  the  court  thereon; 
hence  we  cannot  consider  it. 

The  defendant  offered  evidence  tending  to  show  that 
the  sidewalk  was  in  good  repair  before,  at,  and  after  the  time 
of  plaintiff's  injury.     In  rebuttal  the  plaintiff    was    per- 
mitted to  prove  that  repairs  had  been  made  at  and 

3  and  near  the  place  in  question  after  the  accident. 
This  evidence  was  clearly  competent,  as  tending  to 

refute  the  defendant's  claim.  There  was  also  evidence  tend- 
ing to  show  that  the  walk  had  been  in  an  unsafe  condition 
long  before  the  plaintiff  was  hurt,  and  continued  so  for  some 
time  thereafter. 

Plaintiff's  attending  physician  was  permitted  to   tes- 
tify that  she  was  pregnant  when  injured,  and  that  the  labor 
of  childbirth  necessitated  movement  of  the  injured  knee,  and 
consequent  great  pain.     It  is    urged    that   this    evi- 

4  dence    should  not    have  been  received,   because  no 
special  damage  on  account  of  pregnancy  was  pleaded. 

This  was  not  necessary.  It  was  alleged  that  the  injury 
caused  great  pain  and  suffering,  and  her  physical  condition 
at  the  time  thereof  was  proper  for  the  jury  to  consider  in 
determining  its  extent 

Lastly  it  is  said  the  verdict  is  not  supported  by  tlie  evi- 
dence. With  this  we  cannot  agree.  The  evidence  is  in 
conflict  on  all  material  matters,  except,  perhaps,  the  ques- 
tion of  the  defendant's  knowledge  that  the  walk  in  questioa 
needed  constant  supervision  and  repair,  and  this  is  clearly 
shown  by  even  its  own  witness.    The  judgment  is  affibmed. 
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Inturable  Interest:  tenanct  at  will  is.  A  tenant  at  will  being  en- 
titled under  the  statute  to  30  days  notice  before  he  can  be  dis- 

1  possessed,  has  therefor  a  term  of  definite,  fixed  possession, 
which  is  insurable.  What  recovery  this  interest  will  warrant 
is  not  decided,  the  amount  of  recovery  being  stipulated. 

Insurance  by  agent  of  owneb  for  benefit  of  owner:  Policy  issued 
in  name  of  agent.  A  party  in  possession  of  property  under  an 
agreement  with  the  owner  to  pay  the  insurance  thereon  has 

2  a  right,  as  agent,  to  insure  the  property  for  the  owner's  bene- 
fit; and  if  an  insurance  company,  with  knowledge  of  the  fact, 
issues  the  policy  in  the  name  of  such  person  in  possession,  it 
cannot  escape  liaoillty  on  the  ground  that  he  had  no  interest  in 
the  subject-matter. 

Covenant  against  change  of  title:    Not  broken  by  deed  delivered 

after  death  of  grantor.    A  deed  not  delivered  until  after  the 

grantor's  death  is  invalid,  and  will  not  avoid  a  policy  contain- 

4    ing  a  condition  that  it  shall  be  void  in  case  a  change  of  title 

is  effected  without  the  knowledge  or  consent  of  the  company. 

Misrepresentation  of  title:  Held  to  be  jury  question.  PlaintifC 
testified  that  his  title  to  the  insured  property  was  fully  stated  to 
defendant's  agent,  and  that  plaintifC  did  not  learn  that  his  in- 
terest was  incorrectly  stated  in  the  application  until  after  the 
loss.  The  agent  testided  that  while  he  had  no  independent  recol- 

3  lection  of  the  facts,  he  knew  he  got  all  his  information  from 
the  insured,  because  there  was  no  other  source  from  which  he 
could  have  obtained  it  Held,  that  the  conflict  as  to  what  in- 
formation plaintiff  gave  the  agent  was  for  the  Jury,  and  the 
court  erred  in  determining  the  issue  in  plaintiff's  favor  by  di- 
recting a  verdict  for  him. 

Appeal  from  Carroll  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Saturday,  April  13,  1901. 

Sullivan  &  Sullivan  for  appellant* 

Salinger  &  Korte  for  appellee. 
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Waterman,  J. — The  policy  was  for  $800,  and  covered 
a  frame  building  occupied  as  a  harness  shop  and  dwelling. 
The  first  question  presented  is  whether  plaintiff,  in  who3C 
name  the  policy  was  made  out,  had  an  insurable  interest  in 

the  property.  It  is  conceded  that  at  the  time  the 
1  policy  was  issued  the  title  to  the  property  was  in  one 

B.  C.  Wente,  the  father-in-law  of  plaintiff.  The  only 
interest  the  latter  had,  as  stated  by  him,  was  through  this  ar- 
rangement with  the  owner :  "He  [Wente]  says  to  me  I  shall 
pay  the  taxes  and  insurance  on  the  building,  and,  if  I  did 
pay  the  taxes  and  insurance,  I  could  do  business  there,  and 
live  there.  There  was  a  dwelling  house  upstairs.  I  could 
have  use  of  building  and  live  there.  When  I  was  ready,  I 
moved  in.  I  had  a  harness  shop,  and  lived  up  stairs.^^  On 
the  part  of  defendant  it  is  contended  that  this  shows  plain- 
tiff to  have  been  only  a  tenant  at  will,  and  as  such  he  had 
no  insurable  interest  In  Carter  v.  Insurance  Co,,  12  Iowa, 
287,  the  court  says:  "A  limited  qualified  interest  or  any 
reasonable  expectation  of  properly  or  advantage  from  prop- 
erty is  insurable.  *  *  *  It  may  be  said  generally  that 
any  interest  may  be  insured  if  the  peril  against  which  in- 
surance is  made  would  bring  upon  the  insured  by  its  im- 
mediate and  direct  effect  a  pecuniary  loss."  Again  in  Mer- 
rett  V,  Insurance  Co.,  42  Iowa,  11,  Beck,  J.,  speaking  for  the 
court,  says:  "What  is  an  insurable  interest?  An  interest, 
to  be  insurable,  does  not  depend  upon  the  title  or  owner- 
ship of  property.  It  may  be  a  special  or  limited  interest, 
disconnected  from  title,  lien,  or  possession.  If  the  holder 
of  an  interest  in  property  will  suffer  loss  by  its  destruc- 
tion, he  may  indemnify  himself  therefrom  by  a  contract 
of  insurance."  Under  this  rule  the  homestead  right  of 
occupancy  is  insurable.  See  the  case  last  cited;  also  Carey 
V,  Insurance  Co,,  97  Iowa,  G19.  So  likewise  is  the  right 
of  possession  of  chattels.  Fox  v.  Insurance  Co.,  93  Iowa,  7. 
Under  our  statute  a  tenant  at  will  is  entitled  to  30  days' 
notice  before  he  can  be  dispossessed.     He  therefore  has  at 
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least  that  term  of  definite,  fixed  possession.  Tins  right  is 
insurable.  What  its  value  might  be  in  the  present  case  we 
are  relieved  from  determining,  for  defendant  has  agreed  of 
record  that  plaintiff's  right  of  recovery,  if  he  is  entitled  to 
succeed  is  $800. 

There  is  another  view  of  this  matter  which  is  presented 

by  the  record,  although  not  discussed  by  counsel.     Plain- 

.tiff    was      under     obligation,     through     his     agreement 

with     the     owner,     to     keep     his     property     in- 

2  sured;    and,    so   far    as    appears,    this    was    to  be 
done  for  the  latter^s  b^iefit.       He  had  a  right  as 

a  mere  agent  to  do  this.  If,  with  full  knowledge  of  all  the 
facts,  defendant  chose  to  issue  the  policy  in  the  agent's  name^ 
it  cannot  escape  liability  on  the  ground  that  he  had  no  inter- 
est in  the  subject-matter.  Wente's  interest  was  certainly 
insurable,  and  it  looks  to  us  as  if  that  was  what  plaintiff 
agreed  to  protect 

I.     The  poliqr  contained  this  provision :     *Tf  the  inter- 
est of  the  assured  in  the  property,  whether  as  owner,  trustee, 
consignee,  factor,  agentj  mortgagee,  lessee,  or  otherwise,  be 
not  truly  stated  in  this  policy,  then     *     *     *     this  policy 
shall  be  void."  In  its  answer  defendant  avers  that  in 

3  plaintiff's  application  for  the  insurance  he  stated  that 
he  was  the  owner  of  the  land  upon  which  the  building 

was  situated ;  that  this  statement  was  intentionally  and  will- 
fully made;  that  it  was  untrue,  for  that  title  was  in  Wento 
at  the  time ;  and  because  of  this  fraud  the  policy  was  void 
from  its  date.  In  response  to  this  claim  plaintiff  alleges 
that  the  facts  of  his  interest  and  occupancy  and  of  the  own- 
ership of  the  property  were  fully  stated  to  one  Hannasch,  a 
soliciting  agent  for  defendant,  who  took  the  application,, 
and  filled  it  out;  that  plaintiff  supposed  the  facts  were  cor- 
rectly stated  as  he  gave  them,  and  did  not  learn  the  contrary 
until  after  the  loss  occurred.  Evidence  was  offered  by 
plaintiff  to  sustain  these  averments.  To  meet  this  testimony 
Hannasch  was  called  by  defendant,  and  testified  as  follows: 
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'1  took  the  application  of  Mr.  Schaeffer,  who  has  just  testi- 
fied in  this  case.  He  signed  the  application.  *  *  *  The 
information  I  received  and  put  in  this  application  I  got  from 
Mr.  Schaeffer, — the  size  of  the  building,  and  when  it  was 
built;  I  got  that  from  Mr.  Schaeffer.  Q.  Now,  one  ques- 
tion in  the  application  is,  'Are  you  the  owner  of  the  prop- 
erty?^ and  the  answer  is,  'Yes.'  From  whom  did  you  get 
that  information!  A.  I  presume,  from  Mr.  Schaeffer; 
and  the  same  as  to  the  ownership  of  the  building  and  the 
ownership  of  the  land  upon  which  it  is  situated.  All  t'lis 
information  came  from  Mr.  Schaeffer.  I  don't  see  how  I 
got  the  answers  in  any  other  way  than  it  was  answered  to 
me  by  Mr.  Schaeffer."  This  answer  was  stricken  out  oq 
plaintiff's  motion  as  being  a  mere  opinion  of  the  witness. 
*Q.  State  what  you  know  about  that  as  to  the  answers  put 
down  to  this  question.  A.  These  answers  were  put  down 
just  as  they  were  given  me  by  Mr.  Schaeffer  to  all  questions 
in  the  application.  *  *  *  Q.  But  the  information  you 
put  down  in  this  application,  if  I  understand  you  right,  as 
to  all  the  answers,  do  you  or  do  you  not  state  to  the  jury  that 
yon  received  that  from  Mr.  Schaeffer?  A.  I  got  that  from 
Mr.  Schaeffer."  On  cross-examination  the  witness  says :  "I 
don't  pretend  to  say  I  remember  everything  that  was  said 
about  the  ownership  of  the  property.  My  idea  is  I  would 
not  have  written  it  in  there  except  what  he  told  me.  I  have 
got  no  independent  recollection  of  what  he  did  tell  me."  If 
the  facts  were  told  to  defendant's  agent,  and  he  filled  the 
blanks  in  the  application  with  erroneous  statements,  unknown 
to  the  assured,  the  company  will  be  estopped  from  setting  up 
such  statements  to  defeat  a  recovery  on  the  policy.  Parno  v.. 
Insurance  Co.,  114  Iowa,  about  p.  200.  But  defend- 
ant had  a  right  to  show  that  its  agent  recorded 
the  facts  as  given  him.  This  it  attempted  to  do 
by  the  testimony  of  Hannasch.  The  court  wholly 
disregarded  Hannasch's  evidence  in  directing  a  ver* 
diet,  and  this  must  have  been  on  the  theory  that  he  stated 
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opinions  or  conclusions  only,  and  not  facts.,  Now,  as  we 
interpret  the  testimony,  it  is  not  open  to  objection.  The 
witness  says,  while  he  has  no  independent  recollection  of  the 
facts,  he  knows  he  got  all  the  statements  from  Schaeffer, 
because  there  was  no  other  source  from  which  he  could  have 
obtained  them.  A  statement  cannot  be  said  to  be  argumen- 
tative, or  a  conclusion  merely,  because  a  witness  who  has 
stated  the  facts  adds  a  reason  to  support  them.  Hoadley  r. 
Hammond,  63  Iowa,  599 ;  Gaslight  Co,  v.  Green,  21  Iowa, 
335.  Although  Hannasch  said  he  had  no  independent  recol- 
lection of  what  facts  were  told  him,  he  did  not  say  that,  re- 
freshed by  the  statements  in  the  application,  he  had  no  recol- 
lection at  all ;  and  the  effect  of  all  his  testimony  is  that  he 
gives  this  refreshed  or  aided  recollection.  This  he  had  a 
right  to  do.  1  Greenleaf,  Evidence,  437.  We  cannot  but 
think  there  was  a  conflict  as  to  what  information  plaintiff 
gave  the  agent  as  to  the  title  of  the  property.  This  conflict 
was  for  the  jury  to  settle,  and  the  court  erred  in  determining 
it  in  plaintiff's  favor  by  directing  a  verdict  for  him. 

III.  Another  defense  is  that  a  provision  of  the  policy 
was  violated,  because  there  was  a  change  of  title  after  the 
insurance  was  effected,  without  the  knowledge  or  consent 

of  the  company.  The  facts  are  these :  Title,  as  we 
4  have  said,  was  in  Wente,  the  father  of  plaintiff's 

wife,  at  the  time  the  policy  was  issued.  Wente  died 
in  December,  1896,  and  after  his  death  plaintiff's  wife  came 
into  possession  of  a  deed  dated  October  8,  1896,  describing 
this  property,  and  executed  by  her  father  and  his  wife.  The 
deed  runs  to  plaintiff's  wife  in  her  maiden  name.  The  bur- 
den of  proof  was  upon  defendant  to  show  a  breach  of  condi- 
lion  which  would  avoid  the  policy.  Sutherland  v.  Insur- 
ance Co.,  87  Iowa,  505.  The  change  of  title  must  be  shown 
to  be  valid  and  complete.  Kempton  v.  Insurance  Co.,  62 
Iowa,  83;  Pringle  v.  Insurance  Co.,  107  Iowa,  742.  This 
deed,  being  found  in  the  possession  of  the  grantee,  would, 
if  nothing  more  appeared,  be  presumed  to  have  been  delivered 
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by  the  grantor  on  the  day  of  its  date.  But  something  more 
<loos  appear.  It  is  shown  that  the  instrument  did  not  come 
into  the  grantee's  possession  until  after  her  father's  death, 
and  that  she  knew  nothing  of  it  until  it  was  handed  her  by 
Mr.  Brunning.  Whether  it  was  delivered  to  Brunning  for 
her  or  was  found  by  him  among  her  father's  papers  after  his 
death,  does  not  appear.  If  the  deed  was  not  delivered  until 
after  the  grantor's  death,  it  is  invalid,  'and  the  condition  of 
the  policy  is  not  broken.  Otto  v.  Doty,  61  Iowa,  23 ;  and  all 
the  circumstances  shown  indicate  that  this  was  the  ca&e. 

Some  other  questions,  not  likely  to  arise  again,  are  dis- 
•cussed  by  counsel.  For.  the  error  above  pointed  out,  the 
JMdgment  muat  be  bbvebsed. 
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113  "658         J.  W.  Hannan  V.  W.  Seidentopf,  Thomas  Maloney  et  oZ., 
jus  aeaj  Appellants. 

Im  6681         Chables  E.  Hannan,  Eeceiver,  v.  Same  Defendants,  Ap- 

pellants. 

Foreclosure  Sale:  innocent  pttrghaser:  Holder  of  quitclaim. 
Land  worth  |4,000  was  sold  at  a  foreclosure.  The  purchaser 
failed  to  record  his  deed  and  the  former  owners  transferred 
it  by  quitclaim  to  G.  who  conveyed  it  to  M.  on  the  follow- 
ing day,  by  warranty  deed.    The  deed  to  G.  stated  that  it  was 

2  given  in  consideration  of  |1  and  other  valuable  consideration, 
and  that  the  grantor  made  no  representations  as  to  the  title, 
other  than  those  contained  In  the  deed.  G.  paid  for  the  land 
with  25,000  shares  of  mining  stock,  for  which  he  had  paid  |75, 
and  he  sold  the  land  to  M.  for  |440,  and  it  was  purchased  by 
the  latter  without  seeing  it  or  obtaining  an  abstract  of  title. 
Held,  in  an  action  by  the  foreclosure  purchaser  to  recover  the 
land,  that  the  evidence  is  not  sufficient  to  show  that  M.  was 
an  innocent  purchaser  thereof. 
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Innocent  fubchaseb:  Burden  of  proof.  The  burden  of  proof  of 
showing  that  a  purchase  of  land  was  for  value  and  without 

5  knowledge  of  an  outstanding  equity  is  on  the  purchaser. 

Grantee  in  QmrcLAiic  deed.    A  grantee  in  a  quitclaim  deed   is 

3  chargeable  with  notice  of  facts  rendering  the  conveyance  fraud- 
ulent. 

Grantee  from  QuircLAnc  holder:  Warranty  deed.  The  grantee 
acquiring  real  estate,  for  value,  by  warranty  deed,  from  one 

4  holding  it  by  a  quitclaim  deed,  is  not  affected  with  outstanding 
equities  of  which  he  has  no  notice. 

Notice  bt  tenancy:  Where  the  purchaser  of  land  at  a  foreclosure 
sale  notifies  tenants  thereon  that  he  is  the  owner«  and  instructs 
them  to  pay  the  rent  to  him,  and  they  consent  thereto,  they  be- 

6  come  his  tenants;  and  their  possession  is  constructive  notice 
of  purchaser's  interest  therein  to  a  person  afterwards  acquiring 
a  deed  to  the  land  from  the  former  owner. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  Waltbe 
I.  Smith,  Judge. 

Tuesday,  May  14,  1901. 

These  cases  were  tried  together  below,  and  are  sub- 
mitted here  on  one  record.  Save  that  different  tracts  of  land 
are  involved,  the  facts  are  identical  in  the  two  actions,  which 
are  brought  in  equity  to  cancel  certain  conveyances  of  real 
estate,  and  quiet  title  thereof  in  plaintiffs.  There  was  a  de- 
cree for  plaintiffs,  and  defendants  appeal. — Affirmed. 

S.  B.  Wadsworth  and  J.  J.  Shea  for  appellants. 

Earl  &  McCabe  and  Stone  &  Tinley  for  appellee. 

Wateeman,  J. — There  is  a  dispute  between  counsel 
as  to  whether  the  title  to  this  land — 200  acres — was  origin- 
ally in  William  Seidentopf,  or  his  wife,  Mary.  We  are 
not  able  to  decide  this  matter  from  the  data  given  in  the  rec- 
ord. However,  the  question  is  of  no  importance,  in  the  view 
we  take  of  the  case.  Both  of  those  persons  are  now  dead,  and 
Will  F.  and  Ellen  M.  Seidentopf,  their  sole  heirs,  are  par- 
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tiee  defendant  herein.  William  and  Mary  Seidentopf  exe- 
cuted a  mortgage  on  the  lands  in  dispute  to  the  Kimball- 
Champ  Investment  Company,  which  afterwards  became 
insolvent,  and  of  Avhose  assets  Charles  R.  Hannan  is 
1  receiver.      This  mortgage  was   foreclosed.     The   re- 

ceiver attended  the  foreclosure  sale  to  protect  the 
interests  of  the  company,  and,  by  oversight,  bought  in  more 
land  than  was  intended.  He  took  up  the  certificates  on  all 
he  had  purchased, — one  for  40  acres  being  in  his  individual 
name;  and  this  one  he  afterwards  assigned  to  his  wife,  J. 
W.  Hannan,  who  is  plaintiff  in  the  first  of  these  actions. 
The  execution  sale  under  the  foreclosure  proceedings  was 
had  on  July  13,  1895.  The  sheriff's  deeds  were  not  re- 
corded until  November  16,  189G,  about  four  months  after  the 
expiration  of  full  time  of  redemption.  On  October  14th, 
more  than  a  month  before  those  deeds  were  recorded.  Will 
F.  Seidentopf  and  Ellen  M.  Hass,  nee  Seidentopf,  sole  heirs 
of  the  mortgagors,  quitclaimed  the  land  to  one  E.  K.  Gres- 
ford  ;  and,  on  the  next  day  after  receiving  his  deed,  G^sford, 
by  warranty  deed,  conveyed  to  defendant  Thomas  Maloney. 
Upon  this  deed  Maloney  rests  his  claim  to  the  land. 

Section  3125,  of  the  Code  of  1873  is  as  follows:  "The 
purchaser  of  real  estate  at  a  sale  on  execution  need  not  place 
any  evidence  of  his  purchase  on  record  until  twenty  (20) 
days  after  the  expiration  of  the  full  time  of  redemption.  Up 
to  that  time  the  publicity  of  the  proceedings  is  constructive 
notice  of  the  rights  of  the  purchaser."  Plaintiffs  were  the 
owners  of  this  land  after  the  expiration  of  that  20  days,  hold- 
ing under  titles,  the  evidence  of  which  was  not  properly  re- 
corded. If  Maloney  can  succeed  here,  it  is  on  the  ground 
that,  having  purchased  in  good  faith  and  without  notice,  his 
equities  are  superior.  There  was  a  manifest  fraud  on  the 
part  of  Will  F.  Seidentopf  and  his  sister  in  thus  selling  or 
pretending  to  sell  something  they  did  not  own,  and  there 
was  evidence  offered  on  the  part  of  plaintiff  tending  to  show 
at  least  constructive  knowledge  of  this  fraud  on  the  part  of 
both  Oesford  and  Maloney. 
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In  our  review  of  the  testimony,  we  shall  comment  upon 
such  facta,  only,  as  are  not  in  dispute  between  counsel.  In  the 
deed  to  Gesford  wa?  this  imusual  provision:  "The  grantee 

herein,  accepting  this  quitclaim  deed  from  grantors 
2  acknowledges  and  agrees  that  no  representation  as  to 

the  character  of  the  land  or  the  title  thereto  was  made, 
as  herein  stated."  The  consideration  named  in  the 
deed  was  $1  "and  other  valuable  consideration."  Malonoy 
was  charged  with  knowledge  of  the  recitals  in  this  deed. 
Knowing  of  this  masked  consideration,  and  of  the  doubt 
thrown  upon  the  title  by  Geaford's  grantors  in  the  provision 
above  set  out,  we  think  Maloney  was  put  upon  inquiry.  Ges- 
ford paid  for  the  land  with  25,000  shares  of  stock  in  a  Col- 
orado mining  company,  the  value  of  which  he  will  not  at- 
tempt to  give.  Some  idea  of  its  worth  may  be  gained  from 
the  facts  that  Maloney  became  the  owner  of  100,000 
shares  for  $300,  and  Gesford,  who  owned  800,000 
shares,  was  in  such  financial  straits  that  he  had 
to  sell  this  land,  worth  about  $4,000,  to  Maloney 
for  $440,  in  order  to  raise  money  to  pay  a  small 
hotel  bill.  Maloney  bought  without  seeing  or  knowing 
the  land,  and  without  having  the  title  examined.  Any  inquiry 
or  investigation  would  have  disclosed  plaintiffs'  rights.  In 
Hume  V.  Franzen,  73  Iowa,  26,  the  defendant  claimed  title 
under  a  purchase  from  one  Long  of  520  acres  of  land,  worth 
about  $5  per  acre.  The  deed  to  Long  expressed  a  considera- 
tion of  only  $60,  and  this  court  held  that  Franzen  was  put 
upon  inquiry  by  the  mere  inadequacy  of  the  consideration 
expressed  in  the  deed  to  his  grantor.  We  need  not  go  so  far 
as  that  in  this  case.  Besides  the  named  consideration,  there 
was  the  other  provision  in  the  deed,  casting  doubt  upon  the 
title  of  Gesford's  grantors,  to  put  Maloney  on  his  guard.  Un- 
less  he  willfully  refused  to  give  heed,  it  was  of  a  nature  to 
rouse  his  suspicion,  and  induce  him  to  investigate  the  title. 
Certainly,  with  the  burden  upon  him  to  prove  his  good  faith, 
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as  we  shall  later  see  it  was,  it  cannot  be  said,  in  the  face  of 
these  facts,  that  he  has  made  out  a  case.     Grcsford, 

3  taking  title  by  quitclaim  deed,  was  not  an  innocent 
purchaser,  but  is  charged  with  notice  of  plaintiffs' 

equities.    Bradley  v.  Cole,  67  Iowa,  650 ;  Steele  v.  Banh,  1\^ 

Iowa,  339.     But  the  conveyance  from  Gesford  to  Maloney 

was  a  warranty  deed,  and  the  rule  is  that  one  who 

4  purchases  by   warranty   deed,   for  value,   from   the 
grantee  in  a  quitclaim,  is  not  affected  by  outstanding 

equities  of  which  he  had  no  notice.     Ruber  v.  Bossart,  70 
Iowa,  718;  Raymond  v.  Moi-rison,  59  Iowa,  371.    The  bur- 
den of  proof  was  upon  Maloney  to  show  that  he  was 

5  a  purchaser  for  value,  without  notice.  Nolan  v.  Grant, 
53  Iowa,  392 ;  Hume  v,  Franzen,  supra.     Not  only 

does  Maloney  fail  to  sustain  this  burden,  but  we  think  that, 

looking  at  the  case  from  another  standpoint,  it  may  be  said 

that  the  undisputed  evidence  shows  that  he  had  con- 

6  structive  notice  of  the  plaintiffs'  rights.  At  the  time 
of  the  deed  to  Gesford,  and  his  conveyance  to  Ma- 
loney, the  land  was  in  posssesion  of  tenants,  and  had  been 
for  some  time  previous.  These  tenants  had  been  notified  by 
Hannan  of  the  change  of  title,  and  told  that  rent  must  be 
paid  to  him  and  his  wife,  to  which,  so  far  as  appears,  they 
tacitly  assented.  From  this  time  these  occupants  became  ten- 
ants of  the  Hannans.  Now,  possession  of  the  tenant  of  real 
estate  is  constructive  notice  of  the  landlord's  title.  Dickey 
V,  Lyon,  19  Iowa,  544.  This  case  gives  the  subject  full 
consideration,  both  upon  reason  and  authority,  and  the  con- 
clusion arrived  at  is  that  possession  by  a  tenant  is  construc- 
tive notice  of  something  more  than  the  tenant's  rights ;  that 
it  is  notice,  also,  of  those  of  the  landlord.  See,  also.  Nelson 
V.  Wade,  21  Iowa,  49.  It  may  be  said  that  Maloney  did 
not  know,  at  the  time  of  his. purchase,  of  the  possession  of 
these  tenants.  But  it  was  his  duty  to  know  it.  He  was 
bound  to  know  not  only  the  rights  of  those  in  possession,  and, 
if  tenants,  the  rights  of  their  landlord,  but  also  the  fact  that 
such  possession  was  held.     Possession     would     afford     but 
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doubtful  security,  if  it  were  good  only  against  those  who  had 
actual  notice  of  it.  Upon  this  theory,  the  undisputed  evi- 
dence shows  that  Maloney  purchased  with  constructive  notice 
of  plaintiffs'  rights,  and  therefore  has  no  equity  which  he 
can  successfully  assert  against  the  legal  titles  held  by  them. 
We  are  convinced  of  the  correctness  of  the  judgment  entered 
by  the  trial  court,  and  it  is  therefore  affibmbd. 
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}g   ^  SUPPLEMENT. 


(These  cases,  because  of  the  pendency  of  petitions  for 
rehearing,  did  not  reach  me  in  time  to  be  published  in  their 
chronological  order. — ^Eepobter.) 


SiNGEB  Piano  Company,  Appellant,  v.  Barnard,  Walker 

&  Co.,  C.  E.  Wales,  D.  E.  Lyon  et  al..  Garnishees. 
Peninsular  Lead  &  Color  Works,  Appellant,  v.  Same  De« 

fend  ants. 

Mortgage  by  Corporation:     to  be  secubitt  fob  delinquext  stock 
suBSCBiPTioNS:     Rights  of  general  creditors.     The  subscribera 

1  to  a  corporation  paid  one  half  of  the  subscription  by  their  in- 
dividual notes,  which  were  used  to  pay  for  goods  purchased 

2  by  the  corporation.  Before  plaintiff  became  a  creditor  of  the 
corporation  it  was  voted  that  the  debt  represented  by  the  notes 

3  was  that  of  the  corporation,  and  the  corporate  name  was  signed 
to  the  notes.  The  corporation  became  insolvent,  and  a  chattle 
mortgage  on  its  stock  was  made  to  the  holder  of  such  note  after 
the  debts  due  plaintifC  had  accrued.  Plaintiff  brought  attach^ 
ment  against  the  corporation,  and  garnished  the  mortgagee 
Held,  that  the  mortgage  was  void  as  to  plaintiff,  since  it  allowed 
the  incorporators  to  take  property  from  the  general  creditors 
to  pay  their  delinquent  subscriptions. 

Pbiorities:     Estoppel  of  auhsequent  mortgagee.     The  holder  of  a 
chattel  mortgage  on  corporate  property  made  expressly  subject 

4  to  a  prior  chattel  mortgage  is  estopped  to  set  up  the  invalidity 
of  such  prior  mortgage,  and  cannot  object  to  a  seizure  by  cor> 
porate  creditors  of  property  covered  by  the  prior  mortgage. 

Advances  not  included  in  mortgage.     Where  a  garnishee,  in  an 

action  against  a  corporation  by  its  creditors,  claims  to  hold 

6    possession  of  certain  corporate  property  only  under  a  chattel 

mortgage,  a  claim  by  him  for  money  loaned  the  corporation. 

which  was  not  secured  by  the  mortgage,  cannot  be  allowed. 

Garnishments:     pleading  by  oabnishee:     Personal  appearance  of. 
As    to    a    garnishee    should    appear    for    personal    examina- 

5  tion,  a  pleading  filed  by  him  making  claim  for  money  loaned 
the  principal  defendant,  though  verified,  should  be  stricken  out. 
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Appeal  from  Dubuque  District  Court. — Hon.  J.  L.  Husted^ 

Judge. 

THXmSDAT,  OCTOBEB  4,  1900. 

These  proceedings  by  plaintiffs  are  based  upon  claims^ 
against  Barnard,  Walker  &  Co.,  a  corporation.  The  other 
defendants  were  attached  as  garnishees.  They  made  an- 
swers, which  were  controverted,  and  upon  the  hearing  on 
the  issues  thus  raised  the  garnishees  were  discharged. 
Plaintiffs  appeal. — Reversed. 

Powers,  Lacy  £  Brown  for  appellants. 

Lyon  &  Lyon  for  appellees. 

Watbbman,  J. — These  two  cases,  with  a  number  of 
other  claims  of  a  similar  character,  were  consolidated  and 
tried  together  in  the  district  court  The  other  parties  did 
not  appeal,  so  we  are  not  called  ujkhi  to  consider  their 
rights. 

Prior  to  February  1,  1894,  G.  S.  Barnard,  R  S.  Walk- 
er, and  William  M.  Clewell  were  in  the  employ  of  G.  B. 
Grosvenor  Company,  a  corporation  engaged  in  conducting- 
a  wholesale  and  retail  book  store.  Negotiations  had  been 
pending  for  some  months  between  such  corporation  and  the 
individuals  mentioned  for  the  sale  to  them  of  the  retail  de- 
partment of  the  store.  On  the  date  named 
1  tte     matter     culminated     in     a     sale.     Barnard 

and  his  associates  formed  an  incorporation 
called  Barnard,  Walker  &  Clewell,  with  an  au- 
thorized capital  which  was  not  to  exceed  $25,000,  of 
which  $12,000  was  to  be  paid  in.  Six  thousand  dollars  in 
amotmt  of  the  capital  stock  was  to  be  preferred.  To  each 
of  the  three  incorporators  there  was  issued  $2,000  of  the- 
preferred  stock  and  a  like  amount  of  the  common  stock.  Six- 
thousand  dollars  only  in  cash  was  paid  in  for  the  capital 
stock.    The  cost  of  the  goods  purchased  was  $11,500.    Pay- 
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ment  was  made  therefor  with  $6,000  in  cash,  and  notes  to 
the  amount  of  $5,500,  signed  by  Barnard  and  Walker  and 
Clewell  individually.  To  secure  the  notes  the  preferred 
stock  was  given  us  collateral.  All  of  these  transactions  took 
place  on  the  same  day.  Thereafter  Wiliam  F.  Barnard 
purchased  the  stock  of  Clewell,  and  the  corporate  name 
was  changed  by  amendment  of  the  articles  to  Barnard, 
Walker  &  Co.  This  was  in  February,  1896.  At  this  time 
Clewell  was  released  from  liability  by  a  surrender  of  such 
of  the  old  notes  as  had  not  been  paid,  and  the  execution  to 
the  Grosvenor  Company  of  new  notes,  signed  individually 
by  the  two  Barnards  and  Walker.  Thereafter,  on  March 
4,  1897,  at  a  meeting  of  the  directors  of  the  Barnard,  Walk- 
er &  Co.  incorporation,  it  was  voted  that  the  indebtedness 
represented  by  the  notes  mentioned  was  that  of  the  corpora- 
tion, and  the  corporate  name  was  attached  as  a  signer  to 
the  notes.  All  payments  made  on  the  notes,  it  is  conceded, 
were  made  from  receipts  of  the  business  of  the  corporation. 
The  defendant  Lyon,  who  was  an  officer  of  the  Grosvenor 
Company,  became  the  owner  of  the  unpaid  notes  of  Barnard, 
Walker  &  Co.  which  had  been  held  by  the  first-named  cor- 
poration. The  Barnard,  Walker  &  Co.  concern  became  in- 
solvent, and  on  December  6,  1897,  made  four  chattel  mort- 
gages on  its  stock, — ^the  first  to  C.  E.  Wales,  which  is  not 
here  questioned ;  the  second  to  defendant  D.  E.  Lyon,  which 
is  in  dispute;  and  the  other  two,  which  were  expressly  sub- 
ject to  the  instruments  mentioned,  it  is  claimed  are  inferior 
to  the  lien  of  plaintiffs.  The  lien  of  plaintiffs  was  acquired 
through  attachment  proceedings  instituted  after  the  making 
of  these  mortgages.     Tinder  their  writs,  Wales  and  Lyon, 

who  were  in  possession  of  the  property,  were  gar- 
2  nisheed.     Plaintiff's  claim  is  that  the  notes  given 

originally  for  the  stock  of  goods  operated  as  a  pay- 
ment therefor;  that  they  were  the  individual  ob- 
ligations of  the  makers,  and  that  it  was  a  legal 
fraud  to  mortgage  the  corporate  property  to  Lyon 
to    secure    payment    of    such    notes.     Summing    up    the 
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original  transactions,  we  find  this  to  have  been  the  state 
of  affairs:  The  $12,000  of  capital  sto(&  in  the  corporation 
of  Barnard,  Walker  &  Clewell  was  paid  for  by  the  three 
parties  to  whom  it  was  issued,  one-half  in  cash,  and  one- 
half  in  their  individual  notes,  and  these  notes  were  issued  as 
a  part  of  the  purchase  price  of  the  goods  bought  of  the  Gros- 
venor  Company.  The  stockholders  have  in  fact  never  paid 
for  the  stock.  They  owe  60  per  cent  of  its  face  value.  To 
permit  this  mortgage  to  stand  is  to  allow  them  to  take  prop- 
erty from  general  creditors  to  pay  their  delinquent  subscrip- 
tions. Had  these  individuals  paid  cash  in  full  for  their 
stock,  the  corporate  property  would  have  been  subject  now 
only  to  corporate  debts.  Because  they  gave  their  notes  in 
part  payment,  can  they,  in  order  to  protect  themselves,  post- 
pone or  defeat  the  claims  of  creditors  of  the  fcorporation? 
If  the  Lyon  mortgage  is  permitted  to  prevail  against  plain- 
tiffs^ claims,  it  will  be  nothing  different  from  allowing  the 
two  Bamards  and  Walker  to  take  from  the  assets  of  the  com- 
pany sufficient  property  to  pay  in  full  for  their  stock.  This 
would  clearly  not  be  lawful.  The  general  rule,  to  which  this 
case  is  no  exception,  is  that  corporate  property  is  a  fund, 
somewhat  in  the  nature  of  a  trust,  for  the  payment  of  cor- 
porate debts,  and  that  a  diversion  from  this  purpose  consti- 
tutes a  fraud.  Upton  v.  Trihilcock,  91  TJ.  S.  45  (23  L. 
Ed.  203) ;  Clark  v.  Bever,  139  TI.  S.  110  (11  Sup.  Ct. 
Kep.  468,  35  L.  Ed.  88)  ;  Railway  Co.  v.  Ham,  114  TI.  S. 
587  (5  Sup.  Ct.  Eep.  1081,  29  L.  Ed.  235) ;  Ilospes  v. 
Car  Co.,  48  Minn.   174  (50  K  W.  Eep.   1119). 

But    in    March,    1897,    at    a    corporate    meeting    of 
the    Barnard,    Walker    &    Company,    this    balance    due 
the    Grosvenor    company    was  declared    a    corporate    debt, 
and     the     name     of     Barnard,     Walker     &     Co. 
3  was     added     to    the    notes     as     a     signer.     Some 

effect  is  claimed  for  this  action.  We  do 
not  think  it  has  any  weight  as  against  creditors.  Lyon, 
who  then  owned  the  notes,  knew  all  the  facte,  and  although 
the  debts  to  plaintiffs  had  not  then  accrued,  they  have  a  right 
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to  demand  that  the  corporate  assets  be  not  diverted  from 
lawful  channels.  The  debts  were  in  existence  when  the  mort- 
gage was  made,  and  it  is  of  the  mortgage  plaintiffs  com- 
plain. The  two  Bamards  and  Walker  were  the  sole  stock- 
holders. It  would  be  strange  if  their  vote  could  relieve 
them  from  a  personal  liability,  and  saddle  it  on  the  corpo- 
ration, to  the  prejudice  of  corporate  creditors.  The  acknowl- 
edgment by  the  corporation  of  a  debt  which  it  did  not  owe 
affords  or  gives  no  foundation  for  a  transfer  of  its  property 
as  against  corporate  creditors  existing  when  the  transfer  is 
attempted.  If  we  were  to  concede  that  the  corporation 
might  give  away  its  property  as  against  subsequent  creditors, 
it  cannot  make  a  promise  to  so  give  which  will  bind  subse- 
quent creditors  to  submit  to  a  transfer  of  the  corporate 
property  affer  their  claims  have  accrued.  That  is  the  sit- 
uation here.  There  was  no  consideration  given  the  corpora- 
tion for  attaching  its  name  to  the  notes.  They  could  not 
have  been  enforced  against  it.  At  most,  the  notes  stood  as 
promises  to  give  something,  but  there  was  no  attempt  to  exe- 
cute the  gift  until  plaintiff^s  right  had  become  established- 
We  are  clear  that  the  Lyon  mortgage  is  not  valid  as  against 
the  plaintiffs. 

It  remains  to  be  seen  what  right  plaintiffs  have  as 
agaiftst  the  two  mortgages  made  subsequent  to  that  o^  Lyon. 
The  holders  of  these  mortgages  were  garnisheed  in  the  pres- 
ent actions,  and  all  proceedings  were  consolidated  on  the 
hearing  conlrovfrrrlag  the  answers.  The  four  mortgagees 
were  parties  to  the  controversy,  which  was  tried  as  an  equit- 
able action.  So  we  have  all  parties  in  court. 
4  The  two  mortgages  made  subsequently  to  these  of 

Wales  and  Lyon  were  expressly  made  subject 
to  the  prior  instruments.  The  holders  of  the  last 
two  mortgages  are  therefore  estopped  to  set  up  the 
invalidity  of  the  Lyon  incumbrance.  As  to  them 
it  is  a  valid  lien.  Tolerton  v,  Anderson,  108  Iowa,  217; 
Dwight  V,  Lumber  Co,,  69  Mich.  127  (36  K  W.  Eep.  752)  ; 
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Johnson  v.  Thompson,  129  Mass.  398.  Being  valid  as  to 
them^  they  have  no  standing  to  object  to  the  seizure  by  plain- 
tiffs of  property  held  thereunder  to  the  extent  of  the  amount 
due  on  such  incumbrance.  There  can  be  no  question  as  to 
the  right  of  a  creditor  who  has  garnished  a  chattel  mort- 
gagee in  possession  to  test  the  validity  of  the  mortgage  in 
such  proceedings.  Citizens'  State  Bank  v.  Council  Bluffs 
Fuel  Co.,  89  Iowa,  618. 

Our  conclusion  is  that  the  mortgage  was  void  as  to  the 
plaintiffs,  and  they  should  have  had  judgment  against  Lyon, 
garnishee.  The  account,  properly  stated,  stands  as  follows: 
Lyon  should  be  charged  with  the  value  of  the  property  held 
by  him  after  the  Wales  mortgage  lien  is  satisfied.  From  this 
he  should  be  allowed  to  deduct  $800  paid  to  cancel  a  laud- 
lord's  lien,  and  $281.12  taxes  paid,  both  of  these  being  su- 
perior liens  to  those  of  plaintiffs,  and  the 
6  balance    should    be    subject    to    the  latter's  claims. 

In  a  pleading  filed  by  Lyon  in  response  to 
that  controverting  his  answer,  he  makes  a  claim 
for  $350  money  loaned  the  corporation.  This  plead- 
ing was  attacked  by  motion  to  strike,  but  was  allowed  to 
stand,  and  before  judgment  Lyon  was  permitted  to  verify 
it  as  a  part  of  his  answer.  This,  we  think,  should  not  have 
been  permitted,  nor  should  the  paper  be  treated  as  matter  .of 
evidence.  Penn  v.  Pelan,  52  Iowa,  535.  But  further,  on 
this  point,  we  understand  that  Lyon  took  and  now  claims  to 
hold  possession  of  this  property  only  under  his  mortgage, 
and  that  instrument  does  not  secure  the  last-mentioned  item. 
This  claim  should  not  be  allowed.  Lyon's  exact  liability  not 
being  shown,  the  cases  will  have  to  be  remanded.  For  the 
reasons  given  the  judgments  are  bevebsed. 

Gbanoeb^  C.  J.,  not  sitting. 
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The  State  of  Iowa  v.  Leonaed  Wycoff,  Appellant 

Seduction:  review  of  convigtion:  Evidence.  On  a  prosecution 
for  seduction,  prosecutrix  stated  that  previous  thereto  accused 
was  constant  in  his  attentions    taking  her  to  parties,  and  on 

1  frequent  drives,  and  often  indulged  in  kissing  and  embracing 
her,  that  while  out  driving  with  her  on  the  night  of  the  al- 
leged offense  he  stated  to  her  that  he  loved  her,  and,  before 
attempting  anything  wrong,  kissed  her,  and  stated  that  he 
would  not  leave  her  if  she  got  into  trouble.  Accused  admitted 
the  sexual  intercourse,  and  that  he  embraced  her  wheneyer 
they  went  riding,  but  denied  that  he  stated  that  he  loved  her. 
Held,  sufficient  to  sustain  a  conviction. 

Chastity:  Subsequent  illicit  relations  of  prosecutrix.  Evidence  of 
prosecutrix's  illicit  relations  with  another  after  her  intercourse 

2  with  accused  is  insufficient  to  establish  that  previous  to  ber 
connection  with  him  she  was  not  of  chaste  character. 

Corroboration  :  Undisputed  intimacy  and  cohabitation  The  crime 
being  established,  the  undisputed  fact  of  their  intimacy  and  act- 
ual cohabitation  is  sufficient  to  corroborate  evidence  of  pros- 

3  ecutrix  that  it  was  defendant  who  seduced  her. 

Appeal  from  Shelby  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Thursday.  October  4,  1900. 

The  defendant  was  indicted,  tried,  and  convicted  of 
the  crime  of  seduction,  and  from  the  judgment  of  imprison- 
ment rendered  against  him  he  appeals. — Affirmed. 

Byers  &  LocJcwood  for  appellant. 

Milton  Remley,  Attorney  General,  and  Chas.  A.  Van- 
Vleck  for  the  State. 

Given,  J. — I.  The  charge  is  that  on  the  twelfth  day 
of  December,  1897,  the  defendant  "did  willfully,  unlaw- 
fully, and  feloniously  seduce,  debauch,  and  carnally  know 
one  Flora  N.  Whitcher,  said  Flora  then  and  there  being 
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an  unmarried  female  of  previouly  chaste  character,  contrary 
to  and  in  violation  of  law."  The  defendant's  first  conten- 
tion is  that  there  is  not  sufficient  evidence  to  sustain  the  ver- 
dict and  judgment,  in  that  it  does  not  show  that  the  de- 
fendant used  seductive  means,  or  that  the 
1  prosecutrix     was     of     previous     chaste     character. 

On     the     eighth     day     of     October,     1897,     the 
prosecutrix,    then    aged    23,    came    from    the    state    of 
New     York,     where     she     had     resided     the     previous 
nine  years  with  her  grandparents,  to  live  in  the  home  of  her 
parents,  in  a  village  in  Shelby  county.     On  the  evening  of 
the  ninth  she  met  the  defendant,  a  young  man  of  22,  who  had 
been  reared  on  a  farm  in  that  neighborhood,  at  a  dance  in 
a  neighbor's  house.     From  that  time  until  December  26th 
following  the  defendant' was  constant  in  his  attentions  to 
the  prosecutrix,  visiting  and  escorting  her  to  church,  to  par- 
ties often,  and  on  frequent  drives.     She  testified  in  chief 
that  on  the  evening  of  December  12th  they  went  for  a  drive 
after  church.     That  he  put  his  arms  around  her,  as  he  had 
done  once  before.    "He  then  said  that  if  anything  happened 
/to  me  at  any  time  that  he  would  stand  by  me,  and  that  he 
thought  lots  of  me,  and  more  than  of  any  other  young  lady 
he  had  kept  company  with,  and  he  said  that  he  would  like 
to  have  me  keep  company  with  him  only.     That  he  would 
keep  company  with  me  and  no  other  young  lady,  and  he 
wished  to  have  me  do  so  also.     We  drove  a  little  south  of 
the  Shelby  county  line,  and  turned  the  team  around,  and 
here  is  where  he  first  attempted  anything  wrong  with  me. 
He  said  he  would  not  leave  me  in  any  trouble.     We  had 
sexual  intercourse  and  went  home.    This  was  on  the  twelfth 
day  of  December."     On  cross-examination  she  said:     "I 
stated  in  Justice  Fisher's  court  that  all  that  was  said  by  Wy- 
coff after  we  had  turned  and  gone  south  half  a  mile,  and 
wanted  intercourse,  was  that  he  would  stay  by  me,  and  I  still 
say  this  statement  is  true."    On  recall  she  said :    "The  third 
time  defendant  was  with  me  was  the  first  time  he  kissed  me 
and  embraced  me.    He  said  that  he  loved  me,  and  called  me 
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liis  darling.  He  was  in  my  company  every  Sunday  night 
after  October  8th.  He  said  that  I  looked  better  than  other 
girls.  On  December  12th  we  had  sexual  intercourse,  and 
lie  embraced  and  kissed  me,  and  told  me  he  would  not  leave 
me  if  I  got  in  trouble.  I  believed  him."  She  also  stated 
that  defendant  was  the  father  of  her  child,  born  November 
27,  1898.  The  defendant  testified:  "I  never,  prior  to  De- 
cember 15th,  called  Flora  my  darling.  Never  told  her  that 
I  loved  her,  nor  that  she  was  the  best  looking  girl  I  ever 
saw,  nor  that  I  liked  her  better  than  all  other  girls.  I  never 
told  her  to  wear  certain  nice  clothes."  Again  he  says:  ^*I 
(lid  not  tell  the  girl  then  that  I  loved  her.  I  had  my  arm 
around  her  and  kissed  her.  .  There  was  quite  a  bit  of  kiss- 
ing done  by  both  of  us.  I  generally  put  my  arm  around  her 
whenever  I  took  her  buggy  riding."  Defendant  admits  hav- 
ing had  sexual  intercourse  with  the  prosecutrix  during  tho 
period  of  their  intimacy.  In  view  of  the  undisputed  facts, 
her  testimony  as  to  what  the  defendant  said  and  did  to  gain 
her  consent  to  sexual  intercourse  is  reasonable  and  consist- 
ent therewith,  but  not  so  as  to  his  denials. 

It  is  insisted  in  argument  that  as  the  prosecutrix  acted 
improperly  in  going  with  the  defendant  at  a  certain  time, 
and  in  permitting  him  to  have  improper  familiarities  soon 
after  their  first  acquaintance,  she  was  not  of  chaste  char- 
acter, nor  influenced  by  any  arts,  flattery,  or  promises  made 
by  the  defendant.  It  is  certainly  true  that  she  did  not  con- 
duct herself  with  propriety  towards  the  defendant,  else  she 
would  liave  repelled  his  improper  advances  at  once ;  but  was 
it  not  because  of  his  conduct  towards  her  that  she  permitted 
these  improprieties?  If  he  had  never  attempted,  nor  she 
permitted,  undue  familiarities,  they  would  never  have  come 
into  this  trouble.  It  is  just  such  improprieties  that  lead  to 
seduction.  Her  statement  in  justice's  court  is  not  incon- 
sistent with  her  other  testimony.  It  floes  not  follow  that, 
because  all  that  was  said  by  the  defendant  after  they  turned 
south  "was  that  he  would  stay  by  me,"  he  did  not  say  the 
other  things  testified  to  before  they  turned  south.     The  proe- 
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ecutrix  testified  that  on  December  15th  she  went  to  a  dance 
with  one  Archer ;  that  she  asked  Archer  to  come  again ;  told 
him  that  if  he  would  keep  company  she  would  quit  Wycoff ; 
and  that  he  never  came,  because  she  went  with  the  defend- 
ant. It  is  insisted  because  of  this  that  the. defendant  had 
not  used  seductive,  arts  as  claimed ;  but  not  necesarily  so, 
as  this  was  near  the  close  of  their  intimacy.  In  May,  1898, 
after  the  prosecutrix's  condition  was  known,  defendant  came 
to  her  home,  at  the  instance  of  her  father,  and  in  the  pres- 
ence of  the  defendant  and  her  father  she  said  the  defendant 
was  not  guilty.  She  says  she  did  so  to  protect  Wycoff  from 
her  father,  and  that  the  next  morning  she  told  her  father 
the  truth.  The  circumstances  confirm  this  explanation. 
There  is  no  evidence  of  unchaste  conduct  on  the 
2  part  of  the  prosecutrix  until  after  her  acquaintance 

with  the  defendant,  nor  that  she  received  the  com- 
pany of  any  other  man  during  their  intimacy,  except 
Archer,  as  already  stated. 

There  is  evidence  that  the  prosecutrix  received  the  at- 
tentions of  one  Flaugh  after  the  defendant  ceased  to  visit 
her,  and  evidence  to  show  illicit  relations  with  Flaugh  dur- 
ing his  visits.  Concede  that  she  had  illicit  relations  with 
Flaugh  after  December  26th,  it  does  not  necessarily  follow 
that  she  was  unchaste  prior  to  the  time  that  she  yielded  to 
.  the  defendant,  but  rather  that  that  was  the  result  of  her  hav- 
ing so  yielded. 

State  V.  Bollermanj  92  Iowa,  460,  is  cited  as  support- 
ing defendant's  contention  as  to  the  insufiiciency  of  the  evi- 
dence. In  that  case  the  prosecutrix  testified  that  she  "did 
everything  in  her  power  to  keep  from  doing  it,"  and  this 
court  said:  "These  facts  should  control  the  case,  and  no 
verdict  should  be  permitted  to  stand  upon  such  a  state  of 
the  evidence."  State  v.  Haven,  43  Iowa,  181,  is  also  cited. 
In  that  case  the  prosecutrix,  after  testifying  to  their  inti- 
macy prior  to  July  7,  1871,  the  time  of  the  alleged  seduc- 
tion said:  "The  night  of  July  7th  he  did  not  propose  to 
Vol  113  la— 43 
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marry  me.  'No  promise  was  made,  because  I  never  came  out 
and  told  him  I  would  marry  him  until  I  wrote  that  letter 
from  mother's.  I  told  him  at  first  I  didn't  intend  to  marry 
anybody.  Afterwards,  I  told  him  I  never  should  marry  any- 
one but  him  since  this  happened,  but  not  before  I  told  him  I 
would  marry  him."  An  agreement  to  marry  was  relied  upon 
as  inducing  consent,  but  the  evidence  failed  to  show  such 
an  agreement  prior  to  the  alleged  seduction^  Therefore  the 
case  is  unlike  this  in  its  facts. 

II.     Defendant's  counsel  next  complain  of  the  instruc- 
tions, especially  8,  9,  and  10.     Their  criticisms  are  mainly 
of  a  general   character.     They   say   "that   the  charge   has 
running  through  it,  from  beginning  to  end,  the  thought  that 
the  trial  was  being  had  for  the  vindication  of  the  conplaining 
witness."    Of  8,  9,  and  10  it  is  said:    "They  are  apparently 
drawn  for  the  purpose  of  impressing  the  jury  with  the  idea 
that  the  girl  must  be  made  out  to  be  chaste,  honorable,  and 
upright,  etc.,  no  matter  what  becomes  of  the  defendant,  and 
|he  thought  expressed   therein  is  that  the  girl's  character, 
must  be  sustained,  even  if  to  do  this  the  defendant  must  l>e 
convicted."     Of  the  tenth  it  is  further  said:     "The  court  in 
giving  this  instruction  seemed  to  be  worried  more  alx>ut  the 
fact  as  to  whether  or  not  this  girl  was  to  l>e  deprive<l  of  the 
protection  of  the  law  than  he  was  as  to  wLether  the  defen<lant 
was  entitled  to  an  acquittal  if  the  prosecuting  witness  was  ot 
unchaste  character."    Of  the  fifteenth  instruction  it  is  said : 
"This  is  simply  another  attempt  of  the  court  to  excuse  tlie 
conduct  of  the  prosecuting  witness."    As  to  these  and  simi- 
lar criticisms   of  the   instructions  we  are   of   the  opinion 
that  they  are  not  warranted  and,  are  unjust  to  the  court-  that 
gave  them.     They  may  be  erroneous  in  some  particulars, 
but  as  a  whole  they  are  full,  fair,  and  impartial,  snd  in  the 
main,  if  not  entirely,  a  concise,  plain,  and  correct  announce- 
ment of  the  law  applicable  to  the  case.     The  eighth,  ninth, 
and  tenth  are  the  same  as  were  approved  in  Andre  v.  State, 
5  Iowa,  396,  and  did  not  embrace  the  objectionable  language 
found  in  State  v.  Carr,  60  Iowa,  454.     The  eleventh  is  said 


Oct.  IDOO]  Root  v.  1)j:s  Moixes  City  Ry  Co.  675 

to  be  substantially  the  same  as  in  State  v.  Hamann,  109 
Iowa,  646.  The  fifteenth  gives  correctly  the  rules  for  deter- 
mining the  credibility  of  witnesses,  and  weighing  their  evi- 
dence as  approved  by  this  court  in  many  cases.  The  six- 
teenth is  equally  free  from  objection,  as  is  also  the  thir- 
teenth. 

III.     Defendant's  last  contention  is  that  there  is  not 
sufiicient  corroborative  evidence  of  the  prosecutrix  tending 
to  connect  him  with  the  offense  charged.     The  crim^  being 
established,   the  undisputed  fact  of  their  intimacy, 
3  their  frequent  opportunities,  and  of  actual  cohabi- 

tation, surely  tend  to  corroborate  her  in  saying  that 
it  was  the  defendant  who  seduced  her.  We  think  the  in- 
structions correct,  that  the  prosecutrix  is  suflBciently  corrob- 
orated, and  that  the  verdict  and  judgment  are  sustained  by 
sufficient  evidence. — Affirmed. 

GRA^'GER^  C.  J.,  not  sitting. 


E.  J.  Root  v.  T)i:s  ^NfoixKs  City  Railway  Company,  Ap-      1^^^^ 

]>ellant.  1^1  ^^\ 

•122  470 

Negligence  of  Street  Car  Conductor:   review  of  vebdict:    Evidence.  na  676 

Plaintiff    who  was   injured   while  getting  off  of   defendant's         }^  *^' 
street  cars,  on  which  she  was  a  passenger,  testified  that,  before        llal  Sa 
1    reaching  the  crossing  where  she  wished  to  get  off,  she  nodded  to         IU3  675l 
the  conductor,  which  was  the  usual  signal  to  stop,  and  that         '^  ' 

he  commenced  to  stop  the  car,  and  she  went  to  the  platform,  i^  J^^ 
but  that  the  car  was  going  too  fast  to  get  off,  but  the  speed  |J^  l^ 
gradually  decreased  after  the  crossing  had  been  passed  till  it  -      ™ 

seemed  as  if  the  car  had  stopped,  when,  while  stepping  to  the 
ground  the  car  started  with  a  jerk,  and  she  was  Injured.  The 
conductor  testified  that  he  did  not  see  the  plaintiff  nod,  and 
did  not  commence  to  decrease  the  speed  of  the  car  till  it  had 
passed  the  crossing,  and  then  only  to  keep  from  frightening  a 
horse,  and  that  the  speed  was  not  reduced  to  less  than  three 
miles  an  hour,  and  was  increased  without  a  jerk  after  it  had 
passed  the  horse.    A  third  person  corroborated  the  conductor 
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as  to  the  speed  of  the  car,  but  he  made  coatradictory  state- 
ments out  of  court,  and  he  also  testified  that  the  plaintiff 
alighted  before  the  speed  was  increased.  The  plaintiff  knew 
that  the  cars  only  stopped  at  crossings.  Held,  suflicient  evi- 
dence of  negligence  to  sustain  a  Judgment  for  plaintiff. 

Proximate  injury.    Where  there  is  evidence,  in  an  action  for  in- 

3  juries  received  by  a  passenger  in  getting  off  of  a  street  car, 
that  plaintiff  had  stepped  from  the  car  before  the  speed  was 
Increased  it  is  error  to  Instruct  that  the  Injury  was  caused  by 
such  increase  of  speed. 

Heasube  of  damages:     Indefinite  and  vague  instruction.     An  in- 

4  struction  that  a  recovery  may  be  had  for  inconvenience  is  too 
vague  and  indefinite  as  a  basis  for  damages  against  a  street 
railway  company  for  injuries  to  a  passenger  resulting  from  it3 
negligence. 

Contributory  negligence:     Jury  question.     Whether  a  passenger 
2    injured  by  getting  off  a  street  car  while  in  motion  was  guilty 
of  contributory  negligence  is  a  question  for  the  jury. 

Evidence  on.    Evidence  that  a  passenger  injured  while  getting  off 

2     a  street  car  while  in  slow  motion  hesitated  before  starting  to 

get  off  and  that  she  failed  to  hold  to  the  railings  of  the  car 

is  admissible  in  an  action  against  the  company  on  the  issue  of 

plaintiff's  contributory  negligence. 

Appeal  from  Folic  District  Court. — ^IIon.  C.  P.  Holmes, 

Judge. 

Wednesday^  October  17,  1900. 

Action  for  damages.  Verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  appeals. — Reversed. 

Ouemsey  &  Granger  for  appellant. 

Carr  &  Parker  and  Read  &  Read  for  appellee. 

Ladd,  J. — The  plaintiff  was  the  only  passenger  on  the 
defendant's  car  moving  westward  on  University  avenue  in 
Des  Moines,  and  desired  to  alight  at  its  intersection  with 
Twenty-Seventh  street.     The  motorman  had  left  the  car  at 
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Twenty-Fourth  street,  and  the  conductor  was  in  sole  charge. 

At  the  alley  just  before  reaching  Twenty-Seventh 
1  street,  she  claims  to  have  signalled  the  conductor, 

when  looking  back,  by  nodding  the  head,  to  let  hor 
off  at  the  next  street,  and  that  he  at  once  moved  the  levers, 
and  the  car  began  to  slow  up;  that  when  it  was  crossing 
the  street  she  went  to  the  rear  end,  to  be  ready  to  get  off  on 
reaching  the  west  side,  but  that  it  was  going  too  fast  for 
her  to  do  so ;  that  its  speed  gradually  decreased  until  barely 
moving,  when  she  descended  to  the  lower  step,  hesitated  a 
few  seconds,  and,  as  it  kept  "going  several  revolutions,  about 
the  same,"  then  stepped  to  the  ground.  She  testified :  "It 
seemed  as  though  the  car  stopped,  so  that  I  did  not  take  hold 
of  the  handle  of  the  car  to  steady  myself;  ♦  ♦  ♦  and, 
after  I  had  my  foot  on  the  ground,  instead  of  stopping  it 
started  very  suddenly,"  and  she  fell,  and  was  seriously  in- 
jured. This  movement  appears  to  have  occurred  just  as 
her  right  foot  struck  the  ground,  and  before  her  left  foot 
was  taken  from  the  step.  It  may  be  added  that  the  signal  was 
one  customarily  recognized  by  those  in  charge  of  defend- 
ant's cars,  that  plaintiff  knew  the  car  ordinarily  stop}>ed 
for  passengers  only  at  crossings,  and  that  she  was  unable  to 
say  whether  the  conductor  observed  her  move  to  the  rear  end 
and  get  off.  On  the  other  hand,  the  conductor  admits  that 
he  looked  back,  but  denies  that  plaintiff  gave  any  signal  to 
stop ;  denies  that  he  began  to  slow  up  until  he  approached 
the  switch  20  feet  west  of  the  curb  line  of  Twenty-Seventh 
street,  when  he  reduced  the  speed  of  the  car  from  the  rate 
of  five  or  six  miles  an  hour;  that  when  on  the  switch 
he  observed  a  horse  hitched  115  feet  west  of  the  same  line, 
somewhat  frightened,  and  threw  the  current  of  electricity 
off,  and  partially  set  the  brake,  and  that  when  the  car  was 
one-third  past  the  horse  the  brake  was  loosened  and  the  cur- 
rent thrown  o;i,  but  that  there  was  no  jerk  or  sudden  move- 
ment. He  estimates  that  the  speed  was  not  reduced  to  below 
three  to  four  miles  an  hour.  One  Nelson  was  standing  near- 
by,  and  estimates  the  ^speed  about  the  same,  but  admits  stat- 
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ing  to  plaintiff's  husband,  out  of  court,  that  the  car  was  bare- 
ly moving.  This  witness  also  testified  that  the  plaintiff  had 
alighted  before  the  speed  of  the  car  was  increased,  that  this 
was  gradual,  and  that  it  had  moved  about  two  feet  after  she 
was  on  the  ground,  and  before  the  speed  increased. 

II.  We  have  set  out  the  evidence  with  particularity 
because  of  defendant's  contention  that  it  is  insuflScient  to  sup- 
port the  charge  of  negligence.  In  passing  upon  this,  contro- 
verted every  issue  of  fact  must  necessarily  be  resolved  in  fa- 
vor of  the  verdict.  No  question  is  made  but  that  the  company, 
as  a  carrier  of  passengers,  was  bound  to  exercise  the  utmost 
diligence  and  foresight  consistent  with  the  character  of  its 
business,  in  order  to  avoid  injury  to  the  plaintiff.  Railway 
Co.  V.  McClellan,  54  Neb.,  672  (74  N.  W.  Rep.,  1074,  69 
Am.  St.  Rep.,  736),  and  note.  And  it  is  quite  as  well  estab- 
lished that,  when  a  car  stops  to  enable  a  passenger  to  alight, 
it  is  bound  to  wait  a  sufficient  length  of  time  to  enable  him 
to  do  so,  and  that  it  is  negligence  to  start  while  he  is  at- 
tempting to  get  to  the  ground,  or  is  in  a  position  which  would 
be  rendered  perilous  by  he  motion  of  the  car.  Railway  Co. 
V.  Smith,  90  Ala.  60  (8  South.  Rep.,  86,  24  Am.  St.  Rep., 
761) ;  Railroad  Co.  v.  CusicTc,  60  Kan.,  590  (57  Pac.  Rep., 
519,  72  Am.  St.  Rep.,  374).  But  in  the  case  at  bar  the  car 
did  not  stop  at  the  usual  stopping  place,  where  the  signal 
required,  and  it  may  be  that  the  conductor  actually  had  no 
knowledge  of  the  plaintiff's  intention  to  get  off  the  car  where 
she  did.  But  was  he  not  charged,  as  a  prudent  man,  with 
knowledge  that,  under  the  circumstances  disclosed,  she  would 
attempt  to  get  off  and  return  to  the  street  passed  as 
soon  as  the  car  came  so  nearly  to  a  standstill?  That  she 
might  reasonably  have  supposed  he  was  stopping  at  her 
re-^ue^t  docs  not  adi.:it  of  doubt,  tl  ough,  as  to  whether  she 
in  fact  did,  was  put  in  issue  by  her  knowledge  of  the  general 
rule  of  stopping  at  intersections  only.  Not  what  the  con- 
ductor in  fact  knew,  but  that,  in  the  exercise  of  a  high  de- 
gree of  care,  he  was  bound  to  anticipate,  is  the  controlling 
inquiry.     If,  in  the  proper  discharge  of  his  duty,  he  should 
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have  observed  the  effort  of  the  plaintiff  to  leave  the  car, 
and  failed  to  do  80,  and,  because  of  his  omission,  started  it 
suddenly,  while  she  was  stepping  to  the  ground,  and  thereby 
occasioned  the  injury,  then  the  company,  through  him,  was 
negligent.  Knowing,  as  he  must  be  assumed  to  know,  that 
she  desired  to  alight  at  Twenty-Seventh  street,  and  that  the 
speed  had  been  gradually  decreasing  before  and  after  reach- 
ine:  it,  the  very  natural  inference  was  that  after  passing  that 
st.e;t  >hf'  would  get  olF  at  the  first  opportunity.  A  man  of 
ordinary  prudence  would  have  understood,  under  such  cir- 
cumstances, that  continuing  to  slow  the  car  until  barely  mov- 
ing would  be  likely  to  be  accepted  by  the  passenger  as  an  in- 
vitation to  step  to  the  ground.  The  company  is  not  prohib- 
ited from  letting  passengers  off  elsewhere  than  at  street 
intersections,  and  if  it  gives  them  reason  to  assume  that  such 
a  stop  is  being  made  for  that  purpose,  the  measure  of  care 
exacted  is  the  same  as  though  at  crossings.  We  conclude 
that  the  evidence  was  such  that  the  jury  may  have  found 
that  the  plaintiff  reasonably  assumed  that  the  car  was  stop- 
ping  for  her  to  alight,  and  that  the  conductor  ought  to  have 
anticipated  her  action  in  leaving  it.  While  some  expressions 
contained  in  the  case  relied  on  by  appellant  lend  support  to 
its  contention,  the  decisions  are  not  in  point.  Thus  in  Dress- 
lar  V.  Railroad  Co.,  19  Ind.  App.  387  (47  N.  E.  Rep.  651), 
the  signal  was  not  given  in  time  for  a  stop  at  the  crossing, 
and  the  accident  was  occasioned  by  the  vibration  of  the  car. 
In  Sirh  v.  Railroad  Co.,  11  Ind.  App.  680  (39  N.  E.  Rep. 
421),  a  second  signal  was  given,  which  might  reasonably 
have  been  understood  as  a  signal  to  move  on.  In  Railway 
Co.  V.  Mills,  91  HI.  39,  it  did  not  appear  that  the  stop  was 
at  the  usual  place,  or  that  any  notice  had  been  given.  In 
Outen  V.  Railway  Co.,  94  Ga.  662  (21  S.  E.  Rep.  710),  the 
injured  party  knew  that  there  would  be  no  stop. 

III.     Whether  the  plaintiff  was  guilty  of  negligence 
in  stepping  from  the  car  when  moving  was  for  the  deter- 
mination of  the  jury.     That  she  hesitated  about  doing  so, 
and  failed  to  retain  her  grasp  on  the  railing,  were 
3  facts  to  be  taken  into  consideration  in  cbmMidtioit 

with  the  low  rate  of  speed  at  the  time.  That  there  are 


680  EooT  V.  Des  Moines  City  Ry.  CJo.  [113  Iowa 

decisions  to  the  contrary,  resting  on  peculiar  circumstances, 
may  be  conceded.  See  Reddington  v.  Traction  Co.,  132  Pa. 
St  154  (19  Atl.  Rep.  28);  Werhowlsky  v.  Railway  Co. 
86  Mich.  236  (  48  K  W.  Rep.  1097,  2  Am.  St/  Rep. 
120)  ;  Weher  v.  Railway  Co.,  100  Mo.  194  (12  S.  W.  Rep. 
804,  13  S.  W.  Rep.  587,  7  L.  R.  A.  819,  18  Am.  St  Rep. 
641).  But  it  seems  to  be  settled  by  the  great  weight  of  au- 
thority that  to  alight  from  a  slowly  moving  street  car,  as  is 
safely  done  by  thousands  every  day,  is  not  negligence  per  se. 
Schacherl  v.  Railway  Co.,  42  Minn.  42  (43  N.  W.  Rep. 
887) ;  McDonough  v.  Railway  Co.,  137  Mass.  210;  Omaha 
St.  Ry.  Co.  V.  Craig,  39  Neb.  601  (58  N.  W.  Rep.  209)  ; 
Brown  v.  Railway  Co.,  16  Wash.  465  (47  Pac.  Rep.  890)  ; 
Walters  v.  Railroad  Co.,  95  Ga.  519  (20  S.  E.  Rep.  497)  ; 
Stager  v.  Railway  Co.,  119  Pa.  St.  70  (12  Atl.  Rep.    821). 

IV.  In  the  third  paragraph  of  the  charge  to  the  jury 
the  court  advised  that  "while  the  stopping  of  the  car  at 
Twenty-Seventh  street  might  have  prevented  the  injury  to 
plaintiff,  the  failure  to  do  so  did  not  cause  plaintiff's  inju- 
ries, but,  as  before  stated,  it  was  caused  by  the  accelerate<l 
forward  movement  of  the  car  at  the  time."     And  the  case 

was  submitted  on  the  theory  that  there  was  no  con- 

3  troversy  as  to  the  cause  of  the  injury.     The  conduc- 
tor testified  that  there  was  no  sudden  movement  or 

jerk  of  the  car;  and  Nelson,  that  plaintiff  had  stepped  from 
the  car  before  its  speed  was  increased.  This  evidence  fairly 
put  in  issue  whether  increasing  the  speed  of  the  car  while  she 
was  attempting  to  alight  caused  her  fall.  The.  defendant, 
in  instructions  refused,  sought  to  have  that  issue  submitted 
to  the  jury,  and  it  was  an  error  not  to  do  so. 

V.  In  view  of  what  has  been  said,'  the  criticism  of 
other  instructions  requires  no  attention.     We  may  suggest, 

however,  that  the  "inconvenience"  of  an  injured  per- 

4  son  is  somewhat  vague  and  indefinite,  as  a  basis  for 
damages  in  such  a  case,  and  that  a  more  apt  word 

be  employed  upon  another  trial. — ^Reversed.  . 

Qrangeb,  C.  J.,  not  sitting. 


\ 
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F.  EiGHMY  V.  The  Bbothebhood  of  Railway  Trainmen,      Im  ^ 

Appellant  113   (»7 

Action  for  Insurance  Benefit:  oonditidn  pbxoedent.  Where  a  cer^ 
^ificate  in  a  brotherhood  order  named  certain  injuries  as  con- 
stituting total  disabllitieB,  and  provides  that  other  claims  for 
total  disabilities  shall  be  referred  to  certain  officers  of  the  or- 
der, who  shall  decide  whether  the  disability  is  such  as  to  totally 
incapacitate  a  member,  entitling  him  to  the  full  amount  of  his 
certificate,  the  decision  of  such  officers  as  to  whether  an  injury 
sustained  by  a  member  totally  disabled  him  is  a  condition  pre- 
cedent to  his  recovery  in  an  action  on  the  certificate. 

Appeal  from  Boone  District  Court. — ^Hon.  S.  M.  Weaver, 

Judge. 

Wednesday,  October  24,  1900. 

Action  on  certificate  of  insurance.     Verdict  and  judg- 
ment against  the  defendant,  and  it  appeals. — Reversed, 

Foster  &  Carlock  and  Robert  F.  Dale  for  appellant. 

Dyer  &  Stevens  for  appellee. 

Ladd,  J. — ^While  employed  as  a  conductor  by  the  Chi- 
cago &  Northwestern  Railroad  Company,  the  plaintiff  lost 
the  sight  of  one  eye,  and  was  discharged.  At  that  time  he 
held  a  certificate,  issued  by  the  Brotherhood  of  Railroad 
Trainmen,  which  stipulated  that  he  was  "entitled  to  all 
rights,  privileges  and  benefits  of  membership,  and  to  partici-  » 
pate  in  the  beneficiary  department  of  Class  C  of  said  brother- 
hood to  the  amount  set  forth  in  the  constitution  thereof,  wliich 
amount,  in  the  event  of  total  and  permanent  disability,  shall 
be  paid  to  him,  or  at  his  death  shall  be  paid  t^  Dea  Eighmy, 
if  living;  if  not,  to  the  executors  and  administrators  of  said: 
member.'*  The  indemnity  for  Class  C,  as  set 'forth  in  the 
constitution,  is  $1,200,  and  article  37  provides  "for  the  pay- 
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ment,  upon  such  member's  death,  or  upon  his  becoming  to- 
tally disabled,  within  the  meaning  of  section  44,  such  sum 
as  may  be  justly  due  according  to  the  terms  and  conditions 
of  the  constitution,"  Section  44  provides  that:  "Any 
member  in  good  standing  suflFering  the  loss  of  a  hand  at  or 
above  the  wrist  joint,  or  the  loss  of  a  foot  at  or  above  the 
ankle  joint,  or  the  loss  of  the  sight  of  both  eyes,  shall  be 
considered  totally  and  permanently  disabled,  and  shall  re- 
ceive the  full  amount  of  his  beneficiary  certificate  or  cer- 
tificates. Other  claims  for  total  disability  shall  be  referred 
to  the  grand  master,  first  vice  grand  master,  and  grand  seO" 
retary  and  treasurer,  who  shall  decide  as  to  whether  or  not 
the  disability  is  of  such  a  nature  as  to  totally  and  perma- 
nently incapacitate  the  claimant  from  the  performance  of 
duty  in  any  department  of  the  train  or  yard  service;  and  if 
the  claim  is  approved  by  them,  the  claimant  shall  receive  the 
full  amount  of  the  beneficiary  certificate  or  certificates  held 
by  him."  Section  45  relates  to  proofs  of  loss,  and  provides 
that,  when  these  are  made,  "if  the  claim  be  valid,  it  shall  be 
filed,  and  paid  in  its  r^ular  order."  Section  48  authorizes 
an  appeal  to  the  grand  lodge  by  any  one  whose  claim  has 
been  rejected,  and  when  that  of  plaintiff  was  disallowed  by 
the  officers  named  their  action  was  approved  by  that  body  on 
appeal.  It  will  be  observed  that  by  the  terms  of  the  certifi- 
cate indemnity  is  pledged  in  event  of  total  and  permanent 
disability,  and  that  whether  claimant  is  so  disabled  is  to  be 
ascertained  from  article  44  of  the  constitution.  The  latter 
enumerates  certain  injuries  which  shall  be  considered  to  to- 
tally disable,  and  also  pledges  indemnity  for  others  which 
may  be  found  by  officers  named  so  to  do.  Misfortimes  no: 
mentioned  may  as  completely  disqualify  trainmen  for  ser- 
vice, and  because  of  this  protection  is  afforded  to  those  who 
have  suffered  injury  other  than  as  specified  of  such  a  nature 
as  "to  totally  and  permanently  incapacitate  the  claimant  for 
the  performance  of  duty  in  any  department  of  the  train  or 
yard  service.'^  Unless  so  found,  no  indemnity  is  stipulated. 
Not  for  total  disability  resulting  from  injuries  other  than 
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those  specified,  but  for  those  decided  to  be  such  by  the  grand 
master,  vice  grand  master,  and  grand  secretary,  is  there  any 
benefit  stipulated.     The  condition  is  similar  to  one  making 
a  reference  and  finding  a  condition  precedent  to  payment. 
The  courts  are  not  agreed  as  to  whether  such  a  society  may 
create  a  tribunal  within  its  organization,  whose  decisions 
shall  be  final,  and  resort  to  civil  actions  prohibited.     As 
holding  this  may  be  done,  see  Hembeau  v.  Great  Camp,  101 
Mich.  161  (59  ISr.  W.  Rep.  417,  45  Am.  St.  Rep.  400); 
Osceola  Tribe  r.  Schmidt,  57  Md.  98;  McAlees  v.  Suprems 
Siiiing   (Pa.  Sup.),  13  Atl.  Rep.   755.     Contra,  see  Aus- 
iin  V,  Searing,  16  IN".  Y.  112;  Stephenson  v.  Insurance  Co., 
54  Me.  70;  Association  v.  Robinson,  147  111.  Sup.  138  (35 
N.  E.  Rep.  168;  Supreme  Council  v.  Forsinger,  125  Ind. 
52  (25  K  E.  Rep.  129,  9  L.  R.  A.  501).     See,  also,  Wool- 
sey  V.  Independent  Order,  61  Iowa,  492.     But  it  appears 
to  be  well  settled  that  an  incidental  or  collateral  matter  may 
be  referred  to*  arbitration,  or  to  a  third  party  for  decision, 
and  the  conclusion  reached  made  final.     Thus  an  agreement 
requiring  the  certificate  of  an  engineer  as  to  the  amount  of 
work  done  before  final  settlement  was  upheld  in  McNamara 
V.  Harrison,  81  Iowa,  487.     To  the  same  effect,  Ross  v.  Mc- 
Arthur,  85  Iowa,  203.     So  the  appraisal  of  the  amount  of 
loss  under  an  insurance  policy  may  be  made  a  condition  pre- 
cedent to  the  maintenance  of  an  action,  and  the  amount 
fixed  final.     Read  v.  Insurance  Co,,  103  Iowa,  307.     In 
Daniher  v.  Grand  Lodge,  10  Utah,  110  (37  Pac.  Rep.  248), 
it  was  pointed  out  that :     "If  the  constitution  or  agreement 
provides  for  the  determination  only  of  some  peculiar  fact 
or  facts,  or  of  a  question  where  no  obligation  to  pay  a  fixed 
sum  is  expressed   in  the  contract,  or  where  no  particular 
thing  is  to  be  done,  but  only  such  sum  is  to  be  paid,  or  such 
thing  is  to  be  done,  as  may  be  determined  by  tlie  arbitrators, 
then,  and  in  such  like  cases,  the  provision  or  agreement  to 
submit  is  binding,  in  the  absence  of  fraud."     See,  also,  Hor- 
ton  V.  Sayer,  4  Hurl.  &  N.  642 ;  Elliott  v.  ^l^uraAce  Co., 
L.  R.  2  Exch.  237 ;  Holmes  v.  Richet,  56  Cal.  307 ;  Scott  v. 
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Avery,  5  H.  L.  Cas.  811.  In  Worsley  v.  Wood,  6  Term  R. 
710,  the  king's  bench  considered  a  policy  containing  a  condi- 
tion that  "persons  insured  shall  give  notice  of  the  loss,  forth- 
with deliver  in  an  account,  and  procure  a  certificate  of  a 
minister,  church  wardens  and  some  reputable  householders 
of  the  parish  importing  that  they  knew  of  the  character, 
etc.,  of  the  assured,  and  believed  that  he  really  sustained  the 
loss  and  without  fraud";  and  held  that  the  procuring  of 
such  a  certificate  was  a  condition  precedent  to  the  right  of 
the  assured  to  recover.  In  Campbell  v.  Insurance  Co.,  1 
MacArthur,  246,  the  indemnity  was  on  the  condition  that, 
"in  the  opinion  of  the  surgeon  in  chief  of  this  company,  the 
party  insured  did  not  die  of  intemperance,  with  which  the 
party  is  now  or  is  supposed  to  be  affected,  nor  by  any  disease 
produced  or  aggravated  by  said  disease.  But  if  it  is  de- 
cided by  the  surgeon  in  chief  that  the  party  did  die  of  said 
disease,  or  any  other  produced  by  said  disease,  then  the  com- 
pany will  only  pay  to  the  assured,  and  does  agree  to  pay  the 
assured,  an  amount  equal  to  all  the  premiums,"  with  inter- 
est and  certain  deductions.  On  the  death  of  the  assured,  de- 
mand was  made  for  the  amount  of  the  policy,  but  the  com- 
pany refused  payment  on  the  ground  that  in  the  opinion 
of  the  surgeon  death  was  caused  by  intemperance.  Suit  was 
brought,  and  evidence  introduced  tending  to  show  such  was 
not  the  cause  of  death,;  but  the  court  held  the  finding  of  the 
surgeon  in  chief  to  be  conclusive  on  the  parties.  These 
cases  are  decisive  of  that  before  us,  and,  without  the  finding 
of  total  disability  by  the  officers  named,  or  on  an  appeal  by 
the  grand  lodge,  no  recovery  can  be  had. — ^Rbvbbsed. 

Granger^  C,  J.,  not  sitting. 


Oct.  1900]  Dodge  v.  HARt.  685 


K.  P.  Dodge  and  S.  C.  Dodge  v.  E.  E.  Hart^  Appellant 

Public  Alley:    estoppel  to  claim.    The  fact  that  an  injunction  suit 

1  to  restrain  a  prior  grantor  of  defendant  from  extending  his 

2  building  back  over  an  alleged  alley  was  compromised  by  the 
grantor  agreeing  to  leave  a  part  of  the  strip  unobstructed  as 
a  private  way  for  the  parties  to  the  agreement  did  not  estop 
such  parties  from  claiming  that  the  strip  in  controversy  was 
dlley  nor  anyone  else  from  asserting  that  the  whole  strip  or 
driveway  was  a  public  alley. 

Dedication  op  alley:  Evidence.  While  the  fact  that,  if  a  strip 
of  land  back  of  defendant's  lot  was  not  regarded  as  an  alley, 
the  alley  back  of  the  remaining  buildings  in  the  block  would 
Z  be  cul-de-sac,  will  not  alone  create  a  presumption  of  dedication. 
It  is  held,  here,  to  be,  in  connection  with  other  evidence,  a 
strong  circumstance  to  prove  dedication. 

Estoppel  to  deny  dedication.    Where  the  public,  for  thirty  years, 
with  knowledge  of  defendant,  openly  and  continuously  used  a 

3  strip  back  of  his  building  as  an  alley,  and  defendant,  on  notice 
from  the  city  cleaned  the  alleyway,  and  allowed  the  city  to 
pay  for  paving  the  street  opposite  its  intersection,  he  was  es- 
topped from  claiming  that  he  had  no  intention  of  dedicating 
the  strip  as  a  public  alley. 

Pni:scRiPTio:?  and  dedication:    Notice  of  adverse  claim.    Code,  sec- 

4  tion  3004,  which  requires  express  notice  of  adverse  claim,  inde- 
pendent of  use,  to  establish  an  easement  by  adverse  user  does 
not  relate  to  titles  by  dedication. 

Appeal  from  Pottawattamie  District  Court, — N.  W.  Maot^ 

Judge. 

Monday^  October  22,  1900. 

Action  to  enjoin  excavating  in  a  certain  strip  of  land 
alleged  to  be  an  alley.  Decree  as  prayed,  from  which  de- 
fendant appeals. — Affirmed. 

Earl  &  McCabe  for  appellant. 

Caroline  L.  Dodge  and  Stone  &  Tinley  for  appellees. 
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Lapp,  J. — Block  'No.  8,  in  Bayliss'  addition  to  Council 
Bluffs  lies  between  Main  street  on  the  east  and  Pearl  street 
on  the  west,  102  feet  apart     The  lots  are  50  feet  wide,  anil 
abut  on  both  streets.     They  are  numbered  from  Broadway, 
on  the  north,  and  the  block  is  about  300  feet  long.     In  1855 
the  owners  of  lots  1  and  2  began  the  construction  of  what 
was  known  as  the  "Empire  Block,"  completing  it  the  follow- 
ing year.     At  that  time  the  west  26  feet  of  lots  1  and  2  be- 
longed to  Bayliss;  the  east  26  feet,  to  Toole  &  Jackson;  the 
25  feet,  adjoining  the  latter,  to  Toole  &  Doughty;  and  the 
remaining  25  feet,  to  R.  P.  Snow ;  and  the  building  was  di- 
vided accordingly.     It  fronted  on  Broadway,  and  extended 
back  80  feet,  leaving  a  strip  of  20  feet  betAveen  it  and  lot 
3,  of  which  cellar  entrances  occupied  from  5  to  8  feet.     The 
principal  business  of  the  proprietors  of  these  stores  was  out- 
fitting emigrants  and  others  for  the  plains  l)eyond  the  Mis- 
souri river,  and  is  thus  described  by  one  of  the  witnesses: 
"Got  their  goods  in  by  boats.     Xearly  all  the  merchants  in 
Empire  Block  had  their  goods  delivered  at  the  back  door 
in  wagons,  and  a  considerable  share  of  the  loading  for  the 
plains  was  done  from  the  back  doors  and  cellars  in  this  alley. 
Very  large  share  of  the  use  of  that  space  was  by  these  mer- 
chants.    When  they  w^ere  doing  a  heavy  business,  it  would  be 
obstructed, — pretty  nearly    impossible    to    drive    through. 
Their  business  required  that  it  be  conducted  in  this  way. 
That  continued  dowTi  till  the  Empire  Block  was  burned." 
There  was  a  small  dwelling  on  the  west  half  of  the  north  40 
feet  of  lot  3,  which  was  replaced  by  a  large  warehouse  in 
1861.     On  the  east  half  was  a  one-story  warehouse  used  in 
connection  with  the  east  store.     It  should   be  added   that 
these  warehouses  had    side    doors  opening   in    this    vacant 
space.     All  the  building  were  destroyed  by  the  fire  of  1867, 
and,  as  the  Union  Pacific  Railroad  was  completed  in  1S6S. 

the  old  way  of  doing  business  was  never  i-esumed. 
1  Shortly  after  the  fire,  Pusey^  wlio  had  ac()uired  the 

west  26  feet,  began  excavating  for  a  building  to  ex- 
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tend  back  to  lot  3,  when  he  was  temporarily  enjoined  at  the 
suit  of  Amy  and  the  Brewsters,  who  owned  the  next  50  feet, 
on  the  ground  that  a  driveway  had  been  dedicated  along  the 
south  side  of  lot  2  as  a  public  alley.     This  was  disposed  of 
by  written  agreement  of  the  parties,  under  the  terms  of  which 
a  strip  12  feet  wide,  immediately  north  of  lot  3,  and  extend- 
ing 76  feet  from  Pearl  street,  was  "set  apart  as  a  private  way, 
to  remain  forever  free  and  unobstructed  as  an  entrance  and 
passage  to  the  rear  of  the  buildings  on  the  portions  of  said 
lots  owned  by  the  parties  to  this  agreement,  for  the  use  and 
benefit  of  said  o^vners."     Thereupon  brick  buildings  were 
oonfitructed  on  the  three  lots,  extending  back  88  feet  from 
Broadway.     Tootle,  the  owner  of  the  east  26  feet,  was  not  a 
party  to  this  arrangement ;  but  his  grantees,  Officer  &  Pusey, 
in  1868,  erected  thereon  a  three-story  brick  building,  cor- 
responding in  length  with  the  others,  though  with  areaways 
about  the  cellar  windows  extending  in  the  12-foot  strip.     The 
year  following  N.  P.  Dodge  put  a  brick  building  on  the  east 
half  of  the  north  40  feet  of  lot  3,  acquired  by  him  in  1867 ; 
and  a  year  later  another  on  the  west  half  thereof,  which  had 
been  owned  by  his  wife,  S.  C.  Dodge,  since  1864*    Doors  and 
windows  open  from  each  of  these  into  this  vacant  way.  Since 
1856  there  has  been  a  well-defined  beaten  driveway  over  this 
strip  of  land  extending  from  Pearl  to  Main  street,  used 
largely  by  the  owners  of  lots  abutting  thereon  and  their  ten- 
ants, but  also  continuously  traveled  by  the  public  without 
objection,  save  as  mentioned,  and  the  attempt  of  defend- 
ant, who  acquired  the  east  26  feet  of     Officer     &     Pusey 
in  1898,  to  excavate  back  to  lot  3,  to  enjoin  w^hich  this  action 
was  begim.     The  plaintiffs  had  made  use  of  this  vacant  strip 
as  an  alley  in  connection  with  their  buildings  on  lot  3  for  30 
years,  during  which  time  they  had  frequently  cleaned  it  of 
rubbish  on  notice  from  the  city,  and  they  insist  that  it  has 
become,  by  dedication,  a  public  alley.  On  the  other  hand,  the 
defendant  asserts  that  it  was  left  for  private  use  and  conveni- 
ence, and  the  travel  of  the  public  and  use  by  neiglil>orR  has 
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been  merely  incidental  thereto, — permissive  only, — and  sub- 
servient to  the  owner's  title.  Did  the  f^ts  bear  out  the  de- 
fendant's contention  unquestioBaJ»ly  dBdication  could  not  be 
inferred.  See  State  v.  Tucker,  36  Iowa,  485;  Irmin  v. 
Dixon,  60  TJ.  S;  10  (13  L.  Ed.  25)  ;  Griffins  Appeal,  109 
Pa.  St.  150;  Hall  v.  McLeod,  2  Mete.  (Ky.),  98  (74  Am. 
Dea  400)  ;  Durgin  v.  City  of  Lowell,  85  Mass.  398 ;  Dexter 
V.  Tree,  117  111.  532  (6  N.  E.  Eep.  506). 

But  the  evidence  fails  to  establish  a  state  of  facta  upon 
which  the  appellant  rests  his  argument.     The  real  design  in 
leaving  the  space  back  of  tlie  Empire  Block  is  not  disclosed 
by  the  record.     It  may  have  been  because  of  the  convenience 
of  an  alley  at  the  rear  of  the  building,  or  for  the  reason  that 
storerooms  80  feet  long  were  large  enough  for  business  pur- 
poses, or  owing  to  necessity  of  such  space  for  the  transaction 
of  the  peculiar  kind  of  trade  then  carried  on.     That  it  was 
deemed  essential  in  the  early  days  of  the  city's  life  is  not 
questioned.     While  this  might  furnish  a  strong  reason  for 
its  dedication   as  an   alley,   it  also   quite  as   satisfactorily 
explains  why  it  was  not  otherwise  occupied.     Up  to  the  time 
of  the  fire,  in  1867,  it  was  mainly  used  by  the  occupants  of 
the  Empire  Block,  though  also  by  any  one  who  wished  io 
drive  or  walk  through.     But  it  must  be  remembered  that  the 
principal  purpose  of  a  public  alley  is  to  furnish  the  owners 
of  the  abutting  lots  and  those  dealing  with  them  convenient 
access  thereto.     The  main  lines  of  travel  are  in  the  streeets. 
Webster  defines  an  "alley"  as  "a  narrow  passage  or  way  in  a 
city,    as   distinct   from    a    public   street,"       And  this  was 
adopted  by  the  supreme  court  of  Minnesota  in  Winston  v, 
Johnson,  42  Minn.  398  (45  N.  W.  Eep.  958).     In  Bailey 
V.  Culver,  12  Mo.  App.  183,  it  was  said,  when  not  private,  to 
mean  a  "narrow  street  in  common  use,"  and  was  declared  a 
road  in  Sharretts  Road,  8  Pa.  SU  92.     In  Bagley  v.  People, 
43  Mich.  355  (5  K  W.  Rep.  435),  the  court  said:    'It  is 
designed  more  especially  for  the  use  and  accommodation  of 
the  owners  of  property  abutting  thereon,  and  to  give  the  pub- 
lic the  rame  unqualified  rights  therein  would  defeat  the  very 
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end  and  object  intended."     See,  also,  Horton  v.  Williams, 
dJ  Mich.  427   (58  N.  W.  Rep.  369).     Alleys  are  not  in- 
tended "to  be  substitutes  for  streets,  but  to  serve  as  means 
of   accommodation   to   a   limited   neighborhood    for   chiefly 
local  convenience."     Beecher  v.  People,  38  Mich.  291.     Our 
statute,  in  authorizing  cities  and  towns  "to  establish,  lay  off, 
open,  widen,  straighten,  narrow,  vacate,  extend,  improve  and 
repair"  alleys,  distinctly  recognizes  their  public    use    and 
necessity.     The  extent  and  manner  of  such  use  must  inevi- 
tably depend  largely  upon  location  and  the  character  of  the 
business    conducted    by    the    occupants    of    the    buildings 
abutting  thereon.     The  Empire  Block  was  the  business  cen- 
ter of  the  city,  and  the  use  of  this  strip,  mainly  by  the  pro- 
prietors of  the  stores  therein  and  those  dealing  with  them, 
was  not  different  than  it  would  have  been  if  platted  as  a  pub- 
lic alley.     True,  little  discrimination  was  exercised  in  those 
days  by  residents  of  the  city  in  traveling  over  vacant  land. 
These  circumstances  are  mentioned,  not  as  establishing  a 
dedication,  but  as  indicating  the  situation  prior  to  the  erec- 
tion of  the  defendant's  building ;  for,  even  though  a  private 
way,  it  might  have  been  thereafter  dedicated  as  an  alley. 
McAllister  v.  Pickup^  84  Iowa,  65. 

Officer  &  Pusey  had  full  knowledge  of  the  use  made  of 

the  driveway  during  the  ten  years  prior  to  the  fire,  and  were 

informed  by  the  injunction  suit  that  Amy  and  the  Brewsters, 

at  least,  claimed  it  was  a  public  alley.     True,  their 

2  suit  was  adjusted  by  an  arrangement,  brought  about 
by  a  consideration  paid  to  Pusey,  that  the  76  feet  in 

length  to  the  west  be  regarded  as  a  private  alley,  but  this  re- 
mained open,  and  has  been  used  by  the  public  ever  since. 
That  agreement  did  not  estop  Amy  and  the  Brewsters  from 
insisting  the  land  in  controversy  was  an  alley,  nor  any  one 
else  from  asserting  the  entire  driveway  to  be  such.  The  mere 
fact  that,  if  this  disputed  strip  26  feet  long  be  not 

3  regarded  an  alley,  that  to  the  west  would  be  a  cul-de- 
sac,  will  not  alone  authorize  the  inference  of  a  dedi- 
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cation.  Town  of  Manchester  v.  Hoag,  ^^  Iowa,  649.  Bnt 
it  is  a  strong  circumstance,  when  considered  in  connection 
with  Pusey's  ownership  of  the  building  to  the  west,  concern- 
ing which  the  agi-eement  was  made,  and  the  construction  of 
the  three-story  building  precisely  the  same  length  of  the 
other  three  permanent  structures  fronting  on  Broadway, 
and  leaving  a  continuous  driveway  of  uniform  width 
from  Main  to  Pearl  street  From  that  time  (1868),  for  30 
years,  notwithstanding  ashes,  crates,  barrels  and  beer  kegs 
were  frequently  dumped  therein  from  the  buildings  abut- 
ting thereon,  as  often  happens  in  laid-out  alleys,  it  has  been 
continuously  open  and  traveled  by  the  public, — more  used 
than  any  other  alleyway  in  the  city.  And  all  this  was  with 
Officer  &  Pusey's  knowledge  and  acquiescence.  They  did 
more.  They  acquiesced  in  the  payment  by  Dodge  of  one-half 
the  cost  of  the  return  curbing  put  in  by  the  city  at  the  en- 
trance of  the  way  in  1877,  and  assessed  against  his  lot,  and, 
in  1884,  in  the  payment  by  the  city  for  paving  the  street  op- 
posite as  an  alley  intersection.  From  this  they  surely  had  no- 
tice that  the  space  back  of  their  building  was  being  treated 
by  the  city  as  a  public  alley,  and  they  acquiesced  rather  than 
pay  what  would  be  chargeable  to  them  if  their  property. 
During  all  this  time  they  interposed  no  hindrance 
or  objection  to  its  use  as  an  alley.  See  Bailey 
V.  Culver,  12  Mo.  App.  175.  As  the  effect  of 
the  testimony,  that  they  had  no  purpose  of  dedicating  the 
vacant  space  back  of  their  building,  is  inconsistent  with  their 
conduct  for  30  years,  it  ought  to  be  given  little  weight.  Thei> 
explanation  that  the  space  was  leff  that  occupants  of  the 
building  might  have  light  and  air  ^hardly  harmonizes  with 
its  location  as  a  comer  lot.  No  claim  is  made  by  either  in  his 
testimony  that  it  was  left  as  a  private  way  for  use  as  such, 
and  the  contention  that  travel  therein  by  the  public  and  by 
neighbors  was  merely  incidental  to  its  private  use  is  not  sus- 
tained by  the  record.  Appellant  seems  to  put  some 
%  reliance  on  section  3004  of  the  Code,  but  that  has 

been  held  not  to  relate  to  titles  by  dedication.     Gray 
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V.  Haas,  98  Iowa,  505^  Duncombe  v.  Powers,  Y5  Iowa,  189 ; 
Ea/nger  v.  City  of  Des  Moines,  109  Iowa,  480.  The  evi- 
dence sustains  the  decree  finding  the  space  to  have  been  dedi- 
cated as  an  alley,  and  it  is  affirmed. 

GiLVNOER,  C.  J.,  not  sitting. 


The  State  of  Iowa  v.  John  Penney,  Appellant 

Murder:  included  offenses:  Bubmitting  less  than  manslaughter. 
Where  the  evidence  showed  that  deceased  died  from  the  effect 
of  wounds  inflicted  in  a  felonious  assault  committed  by  another, 
7  and  that  defendant  aided  and  abetted  in  the  commission  thereof. 
It  was  not  necessary  to  submit  to  the  jury  instructions  on  any 
offense  below  that  of  manslaughter. 

Accomplices.    Where  defendant  aided  in  making  a  murderous  as- 
2    sault  on  the  deceased,  he  was  guilty  of  murder,  though  his  hand 
did  not  inflict  the  death  wound. 

Conspiracy  to  Murder:  conviction  sustained.  Defendant  and  C. 
had  each  had  a  difficulty  with  deceased.  Defendant  had  been 
kicked  by  the  deceased  on  me  morning  of  the  killing,  and  he 
and  C,  each  having  a  loaded  revolver,  went  to  the  camp  at 
which  deceased  was  working,  and  on  arrival  defendant  exhib- 
ited his  revolver  and  made  threats  against  deceased.  With  re- 
1  volvers  in  their  hands,  they  met  the  deceased  coming  home 
from  work.  C.  shot  first  Deceased  returned  the  fire,  and  de- 
fendant fired,  but  missed,  when  deceased  fell  to  the  ground 
dead.  Defendant  then  took  the  dead  man's  revolver  from  his 
grasp.  After  his  arrest  he  admitted  that  he  had  shot  once  at 
deceased  and  said  he  supposed  he  was  as  deep  into  it  as  C. 
There  was  evidence  that  another  had  said  in  defendant's  pres- 
ence that  he  would  have  the  latter  run  the  deceased  out  of  the 
country.  Held,  that  these  facts  Justified  the  conclusion  of  con- 
spiracy to  take  the  life  of  deceased. 

Confeftsions:  admissibility.  Where  the  evidence  merely  showed 
that  after  defendant  was  placed  under  arrest  the  officer  ques- 
5  tioned  him,  and  his  responses  constituted  the  matter  in  evi- 
dence, such  confession  should  not  be  excluded  as  not  voluntary^ 
much  less  so  when  defendant  made  the  same  statement  to  a 
third  party  in  the  officer's  presence  and  without  solicitation. 
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Statement  made  in  pbesencb  of  detendant:  Duty  to  disavow. 
Where  one  jointly  Indicted  with  defendant  for  murder  had 
6  said  in  the  latter's  presence  that  defendant  would  get  a  gun 
and  run  deceased  out  of  canq;>»  such  remark  was  admisstble 
against  defendant,  since,  under  the  circumstances,  he  should 
have  disavowed  any  intention  of  injuring  deceased. 

Instructions:    beasonable  doubt.    An  instruction  to  the  effect  that, 
so   long   as  one  juror   had  a  reasonable  doubt  of  guilt  there 

8  could  be  no  conviction,  was  properly  refused  as  unnecessary; 
the  usual  instructions  as  to  reasonable  doubt  having  been 
given* 

Defining  felonious.    Where  a  charge  given  in  a  criminal  case  in- 

9  eluded  the  word  "felonious"  it  was  not  necessary  to  define 
the  word. 

Applications  for  Continuance:  sufficiency.  Where  an  application 
for  a  continuance  alleged  that  certain  witnesses  for  the  state 
were  persons  whose  reputation  for  truth  and  veracity  were 
bad  in  the  community  where  they  resided,  and,  if  time  should 
be  granted,  defendant  would  be  able  to  get  evidence  to  impeach 
3  them,  such  motion  was  properly  denied,  because  it  Is  not  stated 
wbo  the  impeaching  witnesses  are  or  where  they  reside  and  be- 
cause the  motion  is  too  general  and  indefinite,  stating,  so  far  as 
appears,  a  mere  surmise. 

Same.    Under  Code,  section  3664,  requiring  affidavit  by  the  appli- 

3  cant  for  a  continuance  that  he  knows  of  no  other  witness  by 
whom  the  fact  could  be  proved,  a  motion  for  continuance  on 

4  the  ground  that  defendant  could  procure  the  testimony  of  cer- 
tain witnesses  residing  in  another  state  which  does  not  say 
that  no  witnesses  are  immediately  accessible  by  whom  the  fact 
can  be  proven  does  not  conform  to  the  statute,  and  is  therefor 
insufficient 

Appeal  from  Emmet  District  Court, — Hon.  W.  B.  Quarton, 

Judge. 

Wednesday^  December  19,  1900. 

Defendant  was  jointly  indicted  with  another  for  the 
crime  of  murder  in  the  first  de^ee.  He  was  separately 
tried,  on  his  own  demand,  and  was  convicted  of  the  crime 
charged.     From  this  judgment  he  appeals. — Affirmed. 
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J.  0.  Myerly  and  Mack  J.  Oroves  for  appellant 

Milton  Remley,  Attorney-General,  and  Chas.  A,  Tan 
yieckj  Assistant  Attorney-General,  for  the  State. 

Watebman,  J. — The  greater  portion  of    the    argument 
made  on  behalf  of  defendant  is  devoted  to  an  attempt  to  show 
that  the  evidence  does  not  support  the  verdict     The  facts, 
as  the  jury  were  warranted  in  finding  them,  may  be 
1  summed  up  as  follows:     All  the  parties  concerned 

were  colored  men,  who  were  engaged  in  grading  for  a 
railway    that    was    being    built    through  Enmiet  county. 
They  came  from  southern  states,  and  had  been  at  work  but  a 
few  weeks  when  the  homicide  occurred.     While  at  work  they 
lived  in  a  camp  established  by  the  contractor,  one  Campbell, 
in  whose  employ  they  were,  and  which  was  some  three  miles 
distant  from  Estherville.     The  person  killed  was  one  Walter 
Lockland,  and  his  death  was  caused  by  a  bullet  from  a  re- 
volver in  the  hands  of  one  Cario.  The  killing  was  done  on 
the  3d  day  of  October,  1889.     In  the  morning  of  that  day 
defendant  had  a  difficulty  with  Lockland,  and  was  kicked  by 
him. .    On  account  of  some  trouble  with  another  fellow  em- 
ploye, defendant  had  been  ordered  out  of  the  camp  by  Camp- 
bell.    During  the  greater  part  of  October  3d  defendant  was 
in  the  to^vn  of  Estherville.     In  the  afternoon  of  that  day 
he  met  Cario,  who  had  also  quit  work,  and  who,  the  record 
discloses,  had  a  personal  animosity  against  Lockland.     De- 
fendant and  Cario,  each  armed  with  a  loaded  revolver,  start- 
ed late  in  the  afternoon  for  Campbell's  camp,  ostensibly  to 
dispose  of  a  stove  which  Cario  had  there,  and  to  get  some 
other  articles  of  property  owned  by  him.  Digressing  now  for 
a  moment,  we  will  say  that,  in  the  morning  of  the  day  on 
which  Lockland  was  killed,  a  witness  (Frazier)  saw  defend- 
ant and  one  Carter  together,  and  had  a  conversation  with  the 
latter  in  defendant's  presence.     He  was  asked  what  Carter 
said  in  reference  to  Walter  Lockland,  and  having  Penney  do 
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anything  to  him.  His  answer  was :  *'IIe  just  said  he  was 
going  to  town  and  make — and  get  a  gun  and  run  him  out  of 
the  camp  for  kicking  him."  There  is  other  evidence  of  Car- 
ter's saying  in  defendant's  presence  that  he  would  have  the 
latter  run  Lockland  out  of  the  country.  When  Cario  and 
defendant  reached  the  camp,  the  latter  exhibited  his  revolver 
and  said,  "I  will  get  that  bully  son  of  a  bitch."  After  spend- 
ing a  little  time  in  the  camp,  Cario  and  defendant  started 
for  the  place  where  the  men  were  at  work.  They  met  Lock- 
land  and  some  other  men  returning  from  work.  At  this 
meeting  place,  which  we  need  not  describe,  the  shooting  was 
done.  When  first  seen,  Cario  and  defendant  held  their  re- 
volvers in  their  hands.  So  far  as  is  shown,  Lockland  had 
not  observed  them.  Their  appearance  and  manner,  however, 
indicated  danger  to  Lockland;  for  one  of  his  companicms, 
Frazier,  at  once  called  out  to  him,  "Look  out,  Walter."  Im- 
me<Iiately  following  this,  Cario  was  heard  to  say  to  Lock- 
land,  "God  damn  you !  get  oif  that  mule,"  and  almost  in- 
stantly fired  at  him.  Lockland,  who  was  also  armed  with  a 
pistol,  returned  the  fire ;  and  defendant,  who  had  gone  behind 
the  mule  on  which  Lockland  was  seated,  in  order  to  get  upon 
the  other  side,  also  shot  at  Lockland.  Cario  shot  at  least 
once  more,  and  Lockland  fell  to  the  ground,  dead.  It  ap- 
pears that  the  shot  fired  by  defendant  did  not  hit  Lockland, 
who  was  struck  by  two  balls  which  came  from  the  side  where 
Cario  was  shooting.  After  Lockland  fell,  Cario  and  defend- 
ant went  up  to  him.  The  former  struck  him  in  the  face 
with  the  pistol  he  held,  and  the  latter  took  the  dead  man's 
revolver  from  his  grasp.  After  his  arrest,  defendant  ad- 
mitted that  he  shot  once  at  Lockland,  and  said  he  supposed 
he  was  as  "deep  into  it"  as  Cario.  These  are  the  facts  as 
the  jury  were  authorized  to  find  them.  It  is  claimed  there 
is  no  evidence  of  a  conspiracy  between  defendant  and  Cario 
to  take  Lockland's  life.  But  we  think  tlie  circumstances 
might  well  justify  such  a  conclusion.  Moreover,  if  there 
was  no  previous  conspiracy,  and  if,  as  claimed  by  defend- 
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ant,  the  meeting  with  Lockland  was  unexpected,  yet, 

2  if  defendant  aided  Cario  in  making  a  murderous 
assault  on  Ivockland,  he  is  equally  guilty  with  his  as- 
sociate, although  his  hand  did  not  inflict  the  death  wound. 

II.     Defendant  made  an  application  for  a  continuance 

on  the  ground  that  Cario,  who  had  fled,  was  an  important 

witness  in  his  behalf,  and  setting  forth  the  facts  which  he 

expected  to  prove  by  him.     It  was  also  alleged  that 

3  witnesses  C.  A.  and  C.  D.  Morris,  Washington,  Fra- 
zier,  Lawson,  and  Collins,  who  had  testified  for  the 

state  before  the  grand  jury,  were  persons  whose  reputations 
for  truth  and  veracity  were  bad  in  the  conmiunity  where  they 
resided,  and,  if  time  should  be  granted,  defendant  would  be 
^ble  to  get  evidence  to  impeach  them.  Where  these  wit- 
nesses lived,  or  who  the  impeaching  witnesses  would  be,  are 
facts  not  stated.  It  was  also  alleged  in  the  motion  that  de- 
fendant would  be  able  to  procure  the  testimony  of  certain 
named  witnesses,  who  resided  in  the  state  of  Arkansas,  to  his 
good  character.  The  motion  was  overruled  on  all  grounds 
except  as  to  the  witness  Cario,  and  because  of  his  absence 
it  was  sustained  in  so  far  as  related  to  his  testimony.  The 
state  admitted  that  Cario,  if  present,  would  testify  as  stated, 
and  the  case  was  called  for  trial  in  its  order.  Defendant 
excepted  to  the  overruling  of  the  motion  on  the  other  grounds. 
As  to  the  impeaching  testimony,  the  motion  was  too  general 
and  indefinite  to  comply  with  the  statute  (Code,  section 
3064).  So  far  as  appears,  the  motion  states  a  mere  surmise 
of  defendant  In  relation  to  the  evidence  of  good 
4  character,  the  motion  again  fails  to  conform  to  the 

statute;  for  it  is  not  shown  that  there  were  no  wit- 
nesses immediately  accessible  by  whom  the  fact  could  be 
proved.  On  the  whole,  we  do  not  think  reversible  error  can 
be  predicated  on  this  ruling  of  the  trial  court. 

III.  Error  is  charged  because  of  the  fact  that  the  con- 
fession of  the  defendant  was  received  in  evidence  while  he 
was  under  arrest,  it  being  insisted  that  it  was  not  voluntary. 
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The  most  that  ar^^ears  in  this  connection  is  that  after 

5  defendant  was  placed  under  arrest  the  officer  ques- 
tioned him,  and  that  his  responses  constituted  the 

matter  given  in  evidence.  This  is  not  sufficient  to  exclude 
the  confession.  State  v.  Novak,  109  Iowa,  717.  More- 
over, he  made  the  same  statements  to  a  third  parly  in  the 
officer's  presence,  and  without  solicitation. 

IV.  Strenuous  objection  is  made  to  the  admission  of 
Carter's  remark  in  defendant's  presence  in  relation  to  run- 
ning Lockland  out  of  the  country,  or  out  of  camp.     It  is  ad- 
mitted by  defendant  that,  if  Carter  had  said  in  de- 

6  fendant's  presence  that  the  latter  was  going  to  run 
Lockland    out   of  the    country,  it  would  have  been 

admissible,  because  it  would  have  been  such  a  statement  as 
the  latter  would  have  been  called  upon  to  deny  if  it  were  not 
true.  When  the  testimony  of  the  different  witnesses  for  the 
state  on  this  point  is  taken  together,  that  seems  to  be  the 
tenor  of  what  Carter  said.  And,  if  we  consider  in  connec- 
tion with  it  the  threat  made  by  defendant,  it  becomes  appar- 
ent that  Carter  was  speaking  for  defendant  when  the  state- 
ment complained  of  was  made.  If  no  violence  was  intended 
by  Penney  against  Lockland,  it  appears  to  us  that,  under 
the  circumstances,  he  should  have  disavowed  the  acts  which 
Carter  promised  on  his  behalf.  Com.  v.  Call,  21  Pick.  522 ; 
Greenleaf,  Evidence,  section  194.  We  may  say,  further- 
more, that  Carter  was  jointly  indicted  with  defendant  for 
this  crime;  it  being  the  theory  of  the  state  that  he  was  a  mem- 
ber of  the  conspiracy,  the  object  or  purpose  of  which  was  the 
killing  of  Lockland.  Cario  was  never  indicted,  not  having 
been  apprehended. 

V.  Another  point  upon  which  counsel  for  appellant 
rely  quite  strongly  is  that  the  court  failed  to  submit  to  the 
jury  any  offense  below  that  of  manslaughter ;  it  being  urged 

that  under  the  evidence  defendant  might  have  been 

7  found  guilty  of  assault  with  intent  to  commit  mur- 
der, or  assault  with  intent  to  inflict  a  great  bodily 


Dec,   1900]  State  of  Iowa  v.  Penney.  697 

injury.  It  is  unquestionably  true  that  it  was  the  duty  of  the 
court  to  submit  every  offense  included  in  that  charged,  of 
which  there  was  any  evidence.  But  there  must  be  some  evi- 
dence in  order  to  necessitate  this  action,  as  dis- 
tinguished from  a  purely  imaginary  state  of  affairs.  There 
is  no  question  but  that  Lockland  died  from  the  effect  of 
wounds  inflicted  in  a  felonious  assault  committed  by  Cario. 
If  defendant  aided  and  abetted  Cario  by  taking  part  in  such 
assault^  he  is  guilty  of  murder ;  or  if  his  aid  was  given,  with- 
out malice  in  the  heat  of  passion  or  in  a  sudden  affray,  his 
offense  would  be  manslaughter.  It  could  be  nothing  less; 
for,  if  he  took  no  part,  he  would  be  without  guilt  See 
State  V.  Froelich,  70  Iowa,  213;  State  v.  Munchrath,  78 
Iowa,  268 ;  State  v.  Perigo,  80  Iowa,  37 ;  State  v.  Bow,  81 
Iowa,  138 ;  State  v.  Cater,  100  Iowa,  501. 

VI.  Defendant  asked  an  instruction,  which  was 
refused,  to  the  effect  that,  so  long  as  any  one 
juror  had  a  reasonable  doubt  of  guilt,  there  could 
be    no    conviction.    While    each    juror    is    doubtless    to 

act    upon    his    own    judgment,    such    an    instruc- 

8  tion  as  asked  need  not  be  given.  This  court 
has  heretofore  sustained  trial  courts  in  refus- 
ing it  State  V.  Hamilton,  57  Iowa,  596 ;  State  v.  Fry,  67 
Iowa,  475.  The  usual  instructions  as  to  reasonable  doubt 
were  given  in  this  case,  and  we  think  they  were  sufficient 

VII.  It  is  claimed  that  paragraph  24  of  the  charge 
given  the  jury  took  from  their  consideration  the  matter  of 
self-defense.  It  may  well  be  questioned  whether,  under 
the  evidence,  had  this  been  the  case,  it  would  have  afforded 
ground  for  reversal.  But  we  do  not  so  construe  the  instruc- 
tion, nor  do  we  think  it  open  to  any  such  construction. 

VIII.  Another  claim  is  that  the  court  should  have 
defined  the  word  "felonious,''  used  in  the  charge.     We  do 

not  think  there  was  call  for  defining  a  word  in  such 

9  common  use.     In  re  Convey's  Will,  52  Iowa,  197. 
We  have- gone  carefully  through  this  record,  and  our 

conclusion  is  that  defendant  had  a  fair  trial,  and  the  judg- 
ment is  fully  sustained  by  the  testimony. — Affirmed. 
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False  Pretenses:   venue.    An  Indictment  for  obtaining  a  signature 

to  a  deed  by  false  representations,  alleging  that  accused,  being 

2    in  Dallas  county,  represented  that  he  was  owner  of  certain 

property   in   Des   Moines,   and  had  authority  to  convey  it  for 

4  certain  property  in  such  county,  and  then  and  there  offered  to 
sell  and  procure  a  deed  to  such  Des  Moines  property,  properly 
lays  the  venue  in  Dallas  county,  the  words  "then  and  there" 
having  reference  to  said  county  and  not  to  the  description  of 
the  property. 

Obtaining  deed  in  blank.    Under  Code    section  5041,  making  It  an 

offense  for  any  person  by  false  pretenses  to  obtain  the  signa- 

2    ture  of  any  person  to  any  written  Instrument  the  false  making 

5  of  which  would  be  a  forgery,  the  procuring  by  false  represen- 
tations of  the  signature  to  a  deed  purporting  to  convey  realty, 
though  executed  in  blank  as  to  grantee,  is  indictable,  since  the 
false  making  of  such  a  deed  would  be  forgery. 

Introducing  copy.  On  the  trial  of  an  indictment  for  obtaining  the 
signature  to  a  deed  by  false  representations,  which  averred  that 
it  was  executed  In  blank  as  to  the  grantee,  a  certified  copy  of  the 
recorded  deed  to  the  property  described  in  the  indictment,  which 

6  the  party  whose  signature  was  obtained  stated  was  the  only 
deed  he  had  executed  to  such  realty,  is  properly  received  In 

7  evidence  after  notice  to  the  accused  to  produce  the  original, 
over  objection  that  it  was  not  a  copy  of  the  deed  set  forth  in 
the  indictment,  where  it  was  an  exact  copy  except  as  to  the 
name  of  the  grantee  and  the  county  of  his  residence  and  the 
state  claimed  that  the  name  of  a  grantee  and  a  county  had 
been  fraudulently  inserted  into  the  deed  after  its  delivery  in 
blank. 

Instructions.  Where,  on  the  trial  of  an  .Indictment  under  Code, 
section  5041.  for  procuring  a  deed  executed  In  blank  as  to 
grantee  to  certain  realty  by  false  representations,  a  certified 

8  copy  of  the  deed  alleged  to  have  been  executed  was  put  in  evi- 
dence after  notice  to  accused  to  produce  the  original,  with  evi- 
dence of  an  intent  of  the  grantor  to  transfer  nis  property  by 
the  execution  of  a  deed  of  which  It  was  a  copy  except  as  to  the 
name  of  the  grantee  and  the  county  of  his  residence.  It  Is  not 
error  to  Instruct  that  the  false  making  of  such  instrument 
would   be   forgery,   and  that  there   was  evidence   tending  to 
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show  that  such  grantor  signed  the  deed  at  the  time  alleged  in 
the  indictment. 

IimucEiiBNTs:  Inatructions,  On  a  prosecution  for  procuring  a 
deed  to  certain  property  by  false  representations,  an  instruction 
to  acquit  the  accused  if  the  grantor  did  not  believe  the  state- 
ments, and  they  did  not  induce  him  to  sign  the  deed,  but  he  was 
9  entirely  induced  to  sign  the  deed  because  of  accused's  promise 
to  procure  a  conveyance  to  the  grantor  of  other  property,  is  not 
erroneous  as  directing  that  accused  could  not  be  acquitted  un- 
less the  Jury  found  that  the  grantor  not  only  did  believe  the 
statements  but  was  also  induced  to  sign  by  accused's  promise 
to  procure  such  conveyance. 

Indictments:  bepugnanct:  Duplicity,  Under  Code,  section  5290» 
providing  that  no  indictment  shall  be  held  insufficient  for  re- 
pugnant allegations  when  sufficient  matter  is  alleged  to  clearly 
indicate  the  offense,  an  indictment  under  Code,  section  5041, 
for  obtaining  a  signature  to  a  deed  by  false  pretenses  it  not 
demurrable   in   charging  a  representation   by   defendant  thaO 

1  he  was  the  owner  of  certain  property,  and  that  he  had 
authority  to  sell  it,  and  would  procure  a  deed  therefor,  and 

2  also  charging  that-  accused  made  a  false  promise  additional 
to  his  false  representations,  stating  that  such  false  promise 

5  as  one  of  the  inducing  clauses,  since,  the  obtaining  of  the  sig- 
nature being  the  gist  of  the  offense,  inconsistent  statements 
of  the  means  used  to  accomplish  the  fraud  did  not  make  the 
indictment   bad. 

Falsifying  pretej^se:     Averring  Scienter.     An   indictment  under 

Code,  section  5041,  for  obtaining  the  signature  to  a  deed  by 

2    false  pretenses,  averring  that  accused  falsely  made  these  rej^ 

6  resentations  designedly,  and  with  intent  to  defraud,  well  know- 
ing them  to  be  false,  is  sufficient  as  against  an  objection  that 
it  does  not  distinctly  falsify  the  pretenses  alleged,  nor  allege 
that  he  made  th<r.  representations  knowing  them  to  be  false. 

Urging  Jury  to  Agree:  On  the  trial  of  a  criminal  case  it  is  not  error 
for  the  court  to  recall  the  Jury  after  they  have  deliberated 
for  some  time,  and  instruct  them  as  to  the  desirability  of  a 

10  verdict,  and  of  the  proper  manner  of  procedure  in  arriving 
at  a  verdict,  when  a  difference  of  opinion  existed  as  to  the  facts. 

Appeal  from  Dallas  District  Court. — IIon.  J.  D.  Gamble, 

Judge. 

Wednesday,  December  19,  1900. 
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Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  obtaining  a  signature  to  a  warranty  deed  by  false 
pretenses,  and  appeals  from  the  judgment  pronounced  against 
him. — Affirmed. 

O.  M.  Tripp,  E.  J.  Salmon^  and  0.  C.  Cole  for  appelant. 

Milton  Remley,  Attorney  General,  and  Chas.  A.  Van 
Vlecky  Assistant  Attorney  General,  for  the  States 

Dbemee,  J. — The  section  of  the  Code  under  whidi  the 
indictment  was  found  reads  as  follows :  "If  any  person  de- 
signedly and  by  false  pretense,  or  by  any  privy  or  false  token 
and  with  intent  to  defraud,  obtain  from  another  person  any 
money,  goods,  or  other  property,  or  so  obtain  the  signature 
of  any  person  to  any  written  instrument,  the  false  making  of 
which  would  be  punished  as  forgery,  he  shall  be  imprisoned,'* 

etc.  Section  6041.  The  following  are  material  parts 
1  of  the  indictment:    "That  said  defendant,   in   the 

county  aforesaid  [Dallas  county]  then  and  there  be- 
ing, did  unlawfully,  feloniously,  designedly,  and  with  intent 
to  defraud  one  Ira  A.  Brown,  represent  and  pretend  to  him, 
the  said  Brown,  that  the  said  R.  Tripp  was  the  owner  of  a 
certain  house  and  lot  in  Des  Moines,  Iowa.  That  he  had  au- 
thority to  sell  and  convey  the  said  property,  and  give  good 
title  thereto,  and  had  the  power  and  was  authorized  to  sell 
and  convey  said  property  to  Ira  A.  Brown  for  his  twenty-five 
acres  in  Dallas  county,  Iowa  *  *  *  and  then  and  there 
oif ered  to  sell  and  procure  a  deed  for  said  D^  Moines  prop- 
erty to  said  Ira  A.  Brown  for  his  said  Dallas  county  land, 
wliich  offer  was  then  and  there  accepted  by  said  Ira  A. 
Brown,  and  relying  upon  the  said  representations,  and  in  pur- 
suance to  said  offer  and  acceptance,  the  said  Ira  A.  Brown 
was  then  and  there  induced  to  execute,  sign,  and  deliver  to 
said  E.  Tripp  a  certain  instrument  in  writing,  the  false  mak- 
ing of  which  would  be  punished  as  forgery,  to-wit,  a  warranty 
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deed,  which  the  said  1*.  Trii)p  then  and  there  had  prepared 
and  executed  by  him,  the  said  Ira  A.  Brown,  which  warranty 
deed  was  in  substance  as  follows  [here  follows  a  warranty 
d(  ed  signed  by  Ira  A.  Brown  to  certain  land  in.  Dallas  county 
in  the  usual  form  of  such  conveyances,  save  that  the  blank 
for  the  name  of  the  grantee  is  unfilled]  ;  and  by  means  of 
such  false  representations  and  pretenses  the  said  E.  Tripp 
did  then  and  there  obtain  the  name  and  signature  of  him,  the 
paid  Ira  A.  Brown,  to  said  warranty  deed,  *  *  *  and 
the  delivery  thereof  *  *  *  to  said  R.  Tripp;  the  said  R. 
Tripp  in  consideration  thereof  then  and  there  agreeing  to 
procure  at  once  a  good  and  suflBcient  deed  of  conveyance  of 
said  Des  Moines  property  to  said  Ira  A.  Brown;  whereas  in 
truth  and  in  fact  the  said  R.  Tripp  falsely  and  fraudulently 
made  said  representations  designedly  and  with  intent  to  de- 
fraud, *  *  *  then  and  there  knowing  said  representa- 
tions and  pretenses  to  be  false,  for  the  purpose  of  procuring 
the  signature  of  said  Ira  A.  Brown  to  said  deed  and  the  exe- 
cution and  delivery  thereof;  *  *  *  and  the  said  Ira  A. 
Brown  believed  said  representations  and  pretenses  so  made 
to  be  true,  and  relied  thereon,  and  was  induced  to  sign  said 
deed,  *  *  *  and  deliver  the  same  to  R.  Tripp,  and  was 
thereby  defrauded;  *  *  *  the  said  R.  Tripp  failing  to 
i'xceute  *  *  *  or  procure  the  execution  of  a  deed  to  said 
1 )( s  Moines  property ;  the  said  R.  Tripp  having  no  title  or 
interest  in  said  Des  Moines  property,  and  no  authority  to 
sell  or  trade  the  same."  Defendant  demurred  to  this 
2  indictment  on  the  grounds  that  it  was  bad  for  du- 

plicity ;  that  the  venue  was  not  properly  laid  in  Dallas 
county ;  that  the  instrument  set  out  could  not  and  would  no^ 
import  any  obligation,  and  the  false  making  thereof  would 
not  be  forgery,  because  the  name  of  the  grantee  was  not  filled 
out,  and  that  the  facts  stated  do  not  show  the  commission  of 
an  offense  in  procuring  the  signature  to  the  deed.  The  over- 
ruling of  this  demurrer  is  the  basis  of  the  first  assignment  of 
error. 
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In  support  of  the  first  ground  of  the  demurrer  it  is  ar- 
gued that  the  indictment  charges  two  distinct  and  inconsist- 
ent representations,  either  of  which  might  be  the  basis  of  an 

indictment^  in  that  it  charges,  first,  a  representation 
3  on  the  part  of  the  defendant  that  he  w*is  the  owner  of 

the  Dee  Moines  property;  and,  second,  that  he  hatl 
authority  to  sell  it,  and  could  and  would  procure  a  deed  there- 
for— ^in  eflFect  an  allegation  that  he  was  an  agent  for  the  sale 
thereof.  It  must  be  remembered  that  the  crime  charged  is 
the  obtaining  of  a  signature  to  an  instrument  by  false  pre- 
tenses. This  is  the  gist  of  the  offense.  The  means  used  are,  of 
course,  material,  but  it  does  not  follow  that  each  statement 
made  to  accomplish  the  fraud  should  bo  consistent  with  ev- 
ery other.  If  the  representations  are  made  at  one  and  the 
same  time,  and  each  and  all  constitute  an  inducem^it  to  the 
main  act — ^the  obtaining  of  the  signature  of  the  party  in- 
tended to  be  defrauded — there  is  no  objection  to  setting  them 
out  in  the  indictment,  although  they  may  not  be  entirely  con- 
sistent with  each  other.  That  they  are  inconsistent  does  not 
of  itself  make  the  indictment  bad  for  duplicity.  The  fact 
that  defendant  made  a  false  promise  additional  to  his  false 
representations,  and  that  this  false  promise  is  stated  in  the 
indictment  as  one  of  the  inducing  causes,  does  not  take  the 
case  out  of  the  statute,  or  in  any  way  impair  the  legality  of 
the  charge.  State  t\  Doxvc,  27  Iowa,  275;  State  r.  Mont- 
gomery, 56  Iowa,  195. 

In  argument  it  is  contended  that  the  indictment  is 
bad  for  indefiniteness  and  uncertainty,  in  that  it  charges  that 
the  offense  was  committed  in  two  different  and  utterly  incon- 
sistent ways.  Unless  this  inconsistency  amounts  to  a  charge 
of  two  separate  offenses,  the  question  argued  is  not  raised  by 
the  demurrer,  and  needs  no  further  consideration.  We  do  not 
ihink  this  inconsistency,  conceding  it  to  exist,  amounts  to  a 
charge  of  separate  offenses.  The  representations  are  charged 
I  A  the  means  used  for  obtaining  the  signature,  and  it  i^<  not 
objectionable  to  state  all  the  means  used,  although  some  of 


Dea  1000]  State  of  Iowa  v.  Tripp.  703 

the  statements  may  be  inconsistent  with  others  set  out    In- 
consistency of  representation  does  not  go  to  the  validity  of 
the  indictment,  but  to  the  other  question  of  whether  or  not 
the  prosecutor  was  deceived  thereby,  and  induced  to  sign  the 
instrument.    Moreover,  we  do  not  think  the  statements  were 
necessarily  inconsistent.    As  owner  of  the  Des  Moines  prop- 
erty, defendant  had  the  right  to  sell  and  convey,  and  as  o^vner 
he  could  procure  a  deed  of  conveyance  thereto  to  Bro^vn. 
In  any  event,  there  was  no  objection  to  setting  out  all  of 
the  statements  and  representations  made  by  defendant  as  an 
inducement  to  the  execution  of  the  deed  to  the  Dallas  coun- 
ty property.     If  several  are  set  out,  all  need  not  be  proven. 
It  is  suflScient  if  one  be  established.     Code,  section  5290, 
provides,  in  substance,  that  no  indictments  shall  be  held  in- 
sufficient for  any  surplusage  or  repugnant  allegation ;  when 
there  is  sufficient  matter  alleged  to  indicate  clearly  the  of- 
fense    and     the     person  charged,     or       for     any     other 
matter    which    was    formerly      deemed    an    imperfection, 
but    which     does     no     tend     to     prejudice     the  substan- 
tial    rights     of     the     defendant     on     the     merits.      This 
statute  seems  to  cover  all  the  objections  wo  are  now  consider- 
ing.    Defendant's  contention  that  the  offense  is  not  clearly 
charged  is  without  merit    As  sustaining  our  conclusions,  see 
State  V.  Yandimarh,  35  Ark.  396;  State  v.  Mills,  17  Me. 
211;  Com^  v,  Stevenson,  127  Mass.  446;  Com,  v.  Parmenter, 
121  Mass.  354. 

The  claim  that  the  venue  is  not  properly  laid  in  Dallas 
county  is  equally  without  merit  The  words  "then  and 
there''  clearly  refer  back  to  Dallas  county.  The  fact  that 
they  immediately  follow  the  description  of  the  different  prop- 
erties as  in  Des  Moines  and  Dallas  county  is  of  no  signifi- 
cance. They  have  reference  to  the  place  where  the 
1  act  was  done,  and  not  to  the  description  of  the  prop- 

€frty.  Surely,  a  person  of  common  understanding, 
reading  this  indictment,  would  know  what  was  intended,  and 
oould  not  be  mistaken  as  to  the  place  where  the  venue  was 
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laid.  Strict  grammatical  construction  corresponds  with  the 
manifest  intent  of  the  pleader,  and  the  second  ground  of  the 
demurrer  is  without  merit.  See  Code,  section  5290,  and 
Knight  v.  State,  54  Ohio  St.  365  (43  N.  E.  Rep.  995). 

Further,  it  is  contended  tliat  the  deed  which  it  is  alleged 
defendant  induced  Brown  to  sign  does  not  and  cannot  import 
a  legal  obligation,  for  the  reason  that  it  was  executed  in 

blank.     Delivery  of  the  instrument  to  the  defendant 
6  is  expressly  alleged,  and  the  sole  question  here  is, 

was  Brown's  signature  procured  to  an  instrument  the 
false  making  of  which,  under  the  circumstances  allied, 
"would  be  punishable  as  forgery"  ?    From  the  statements  of 
fact  found  in  the  indictment  it  appears  that  Brown  and  de- 
fendant were  negotiating  for  an  exchange  of  properties;  at 
least  Brown  thought  so,  and,  believing  that  defendant  was 
the  owner  of  the  Des  Moines  property,  or  was  authorized  to 
make  a  deed  thereto,  he  executed,  signed,  and  delivered  the 
deed  in  blank  for  his  Dallas  county  property  to  defendant  in 
consideration  of  his  (defendant's)  promise  to  procure  a  good 
and  sufficient  deed  to  the  Des  Moines  property.     Surely  the 
false  making  of  a  deed  under  such  circumstances,  although 
the  name  of  the  grantee  was  left  blank,  would  be  punishable 
as  forgery.     While  there  is  some  conflict  in  the  authorities, 
it  seems  to  be  well  established  in  this  state  that  a  deed  may 
be  executed  with  the  name  of  the  grantee  blank,and  placed  in 
the  hands  of  another  under  such  circumstances  as  to  create 
an  implied  authority  in  the  latter  to  insert  the  name  of 
grantee.    Swartz  v.  Ballou,  47  Iowa,  188;  Owen  v.  Perry, 
25  Iowa,  412.     Under  the  circumstances  alleged,  there  was 
good  reason  for  implying  authority  in  the  holder  of  the  deed 
to  insert  the  name  of  a  grantee.    Smith  v.  Crooher,  5  Mass. 
538 ;  Wiley  v.  Moor,  17  Serg.  &  R  438 ;  Logan  v.  Miller,  106 
Iowa,  514.    The  statute  with  reference  to  forgery  provides, 
in  substance,  that  to  falsely  make  any  deed  or  instrument  in 
writing  purporting  to  be  the  act  of  another,  by  which  any 
right  or  interest  in  or  to  any  property  whatever  is  or  pur- 
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ports  to  be  created,  conveyed  or  transforred,  is  forgery.  Man- 
ifestly, the  deed  executed  under  the  circiunstances  set  forth, 
purported  to  transfer,  create,  and  convey  an  interest  in  prop- 
erty. State  V,  Burling,  102  Iowa,  682;  State  v.  Sherwood, 
00  Iowa,  553;  People  v.  Crissie,  4  Denio,*525;  People  v. 
Baker,  100  Cal.  188  (34  Pac.  Kep.  649).  The  third  ground 
of  the  demurrer  was  properly  overruled. 

The  last  point  made  by  the  demurrer,  as  we  understand 
it,  is  that  the  indictment  does  not  distinctly  n^ative  the 
truth  of  the  pretenses  alleged^  and  does  not  allege  that  de- 
fendant made  the  representations  knowing  them  to  be  false. 

From  the  averments  of  that  pleading  it  will  be  seen 
6  that  it  does  not  state  that  'T)y  means  of  such  false 

and  fraudulent  representations  and  pretenses 
defendant  did  obtain  the  signature  of  Brown;  * 
*  *  whereas  in  .  truth  and  in  fact  defendant 
falsely  and  fraudulently  made  said  representations 
and  pretenses  designedly,  and  with  the  intent  to 
defraud,  *  *  *  ^yell  knowing  said  representations  to 
be  false,  *  *  *  he  (the  said  Tripp)  having  no  title  or 
interest  in  said  Des  Moines  property,  and  no  authority  to  sell 
or  trade  the  same."  This  excerpt  from  the  indictment  meets 
oach  of  the  foregoing  objections  lodged  against  it.  People  v. 
Fitzgerald,  92  Mich.  328  (52  N.  W.  Kep.  726).  There  was 
no  error  in  overruling  the  demurrer  as  a  whole. 

II.  Stiprtly  before  the  trial  of  the  case  a  written  no- 
tice was  served  on  defendant  to  produce  the  deed  signed  by 
Brown,  a  copy  of  which  was  set  forth  in  the  indictment.    As 

we  understand  it,  the  defendant  did  not  produce  the 
7  instrument,  and  it  is  doubtful  if  he  could  have  been 

compelled  to  do  so.  State  v.  Ov/mee,  -14  Kan.  93. 
Whether  or  not,  in  view  of  the  allegations  of  the  indictment 
with  reference  to  the  delivery  of  the  deed  to  the  defendant, 
notice  to  produce  was  necessary,  we  need  not  decide,  for  no- 
tice was  in  fact  given.  But  see  People  v.  HolbrooJc,  13  Johns. 
90;  State  v.  Mwyberry,  48  Me.  218;  McOmnis  v.  State,  24 
Vol  113  la— 45 
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Ind.  500 ;  State  v.  Davis,  69  N.  C.  313 ;  People  v,  Badgley, 
16  Wend.  53.    No  response  having  been  made  to  the  notice^, 
the  state  produced  Brown  as  a  witness  who  testified   that 
he  had  never  seen  the  deed  in  question  since  he  signed  it ; 
that  he  had  no  knowledge  of  its  whereabouts ;  that  the  deed 
was  a  printed  blank  in  the  ordinary  form ;  that  a  certain  ex- 
hibit marked  "A"  was  a  copy  of  the  deed  obtained  from  the 
record  after  the  deed  was  filled  out  and  filed  for  record ;  that 
he  had  examined  the  record  of  the  deed,  and  found  it  to  be  a 
copy  of  the  one  he  delivered  to  defendant  on  June  9,  1896. 
A  duly-certified  copy  of  a  recorded  deed  under  date  of  June 
9,  1896,  from  Ira  A.  Brown  to  H.  H.  Hanaw^lt,  of  Polk 
county,  Iowa,  to  the  land  covered  by  the  deed  described  in 
the  indictment,  was  then  produced,  marked  "Ex.  G,"  and 
offered  and  received  in  evidence  over  defendant's  objections. 
This  ruling  is  complained  of  for  the  reason  that  Exhibit  G 
is  not  a  copy  of  the  deed  set  forth  in  the  indictment.     Save 
for  the  names  "H.  H.  Hanawalt"  and  "Polk,'*  it  is  an  exact 
copy  of  that  instrument.     The  witness  Brown  further  testi- 
fied that  the  exhibit  was  a  copy  of  the  deed,  with  the  excep- 
tions stated;  that  he  had  never  made  but  one  deed  to  the 
land,  and  that  the  one  he  delivered  to  Tripp  was  that  one. 
In  view  of  this  state  of  the  record,  there  was  no  error  in  ad- 
mitting Exhibit  G  in  evidence.     The  state  claimed  that  it 
was  a  duly-authenticated  copy  of  the  original  deed,  exct»pt 
as  to  the  name  of  the  grantee  and  the  county  of  his  residence, 
which  was  fraudulently  inserted  after  delivery  to  defendant ; 
and  the  evidence  tended  to  support  that  contention. 

III.  The  eleventh  instruction  referred  to  Exhibit 
G,  and  stated  that  the  false  making  of  such  an 
instrument  would  constitute  forgery;  and  also  stated 
that  there  was  evidence  tending  to  show  that  Ira 
A.     Brown     signed     the     deed .  at     the      time      alleged 

in  the  indictment.     In  view  of  the  evidence  showing 
8  an  attempted  exchange  of  properties,  and  intent  on 

the  part  of  Brown  to  transfer  his  property  to  defend- 
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ant  by  the  execution  of  a  deed  of  which  this  is  a  copy  save  as 
to  the  name  of  grantee  and  the  county  of  his  residence,  and 
the  explanatory  evidence  to  which  we  have  referred,  there 
was  no  error  in  the  instruction.  In  instruction  Xo.  15 
the  court,  after  stating  that,  if  the  jury  found  defendant 
made  the  statements  of  existing  facts  as  alleged,  concluded 
the  paragraph  as  follows :  "But  if  you  further  find 
&  that  the  said  Ira  A.  Brown  did  not  believe  said  state- 

ments at  the  time  they  were  made  by  the  defendant  to 
him,  and  that  they  did  not  induce  him  to  sign  the  deed  in 
question,  if  he  did  sign  such  deed,  but  that  he  was  entirely 
induced  to  sign  and  deliver  said  deed  to  the  de- 
fendant because  of  the  promise  of  said  defendant 
to  procure  a  conveyance  to  the  said  Ira  A.  Brown 
from  one  Ralph  Gibson,  of  the  house  and  lot 
in  Des  Moines,  Iowa,  then  and  in  that  case  you  should 
acquit  the  defendant."  This  instruction  is  complained  of  be- 
cause under  it  the  defendant  could  not  be  acquitted  unless 
the  jury  foimd  that  Brown  not  only  did  not  believe  the  state- 
ments made  to  him,  but  was  also  induced  to  sign  because 
of  defendant's  promise  to  procure  a  conveyance  from  one 
Gibson  fcr  the  Dcs  i[oinps  property.  It  is  also  contended 
that  there  is  no  evidence  that  defendant  was  to  procure  a 
deed  from  Gibson.  The  instruction,  with  its  qualifying 
clause,  was  not  very  happily  worded.  That  defendant  would 
not  be  guilty  under  such  a  statement  of  f aots,  is  clear.  But 
there  is  nothing  to  indicate  to  the  jury  that  it  should  convict 
defendant  if  these  facts  did  not  appear.  On  the  contrary,, 
in  the  thirteenth  instruction,  the  jury  was  expressly  told  that,, 
if  Brown  did  not  believe  the  statements,  and  did  not  rely 
thereon,  but  was  induced  to  sign  the  deed  by  reason  of  de- 
fendant's promise  to  do  something  in  the  future,  then  no 
crime  was  established.  Taken  as  a  whole,  there  was  no  error 
in  the  instructions.  There  was  evidence  justifying  the  ref- 
erence to  Ralph  Gibson  in  this  instruction. 
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Chas.  E.  Hunn  for  appellant 

Read  &  Read  for  appellee. 

Ladd,  J« — The  evidence  shows  conclusively  that  on  the 
t:\ventieth  day  of  April,  1897,  the  defendant  was  indebted 
to  the  Merchants'  &  Bankers'  Insurance  Company,  or  Theo- 
dore F.  Getchell,  or  both,  in  the  sura  of  $6,000.  This  was 
for  money  advanced  for  the  orcjanization  of  the  defendant 
company,  and  premiums  on  reinsurance.  Getchell  insists 
he  had  no  personal  interest  in  the  debt,  and  took  the  note  in 
suit  for  the  benefit  of  the  Merchants'  &  Bankers'  Insurance 
Company,  and  afterwards  assigned  it  to  plaintiff,  as  its  sec- 
retary. On  the  other  hand,  the  defendant  asserts  that  th© 
note  was  executed  for  the  purpose  of  guaranteeing  the  pay- 
ment of  certain  certificates  held  by  Getchell.  But  these 
certificates  merely  evidenced  a  debt  of  the  defendant  The 
company  was  organized  in  October,  1896,  and  the  transac- 
tion out  of  which  this  controversy  arose  grew  out  of  the 
transfer  of  its  control  from  Getchell  and  his  associates  to 
L.  E.  Seager  and  those  with  him.  The  article  relating  to 
guaranty  certificates  may  be  set  out:  "Article  VI. 
1  For  the  purpose  of  promptly  providing  for  the  pay- 

ment of  expenses  incident  to  organization,  and  any 
losses  and  expenses  that  may  be  subsequently  incurred  that- 
the  money  on  hand  realized  from  assessments  will  not 
promptly  ])ay,  a  guaranty  fund  is  hereby  provided,  to  be  cre- 
ated, not  exceeding  fifty  thousand  ($50,000)  dollars,  and 
divided  into  shares  or  portions  of  one  hundred  dollars  each, 
par  value,  for  which  certificates  shall  be  issued,  signed  by 
the  president  and  secretary  of  the  company,  to  such  persons 
as  may  be  entitled  thereto,  which  said  certificates  may  be 
transferred  by  assignment  on  the  books  of  the  company  kept 
for  that  purpose,  and  not  otherwise,  and  the  holders  of  such 
shares  shall  be  members  of  this  company  during  the  time 
such  certificates  are  held.  Such  certificates  shall  be  sub- 
ject to  assessment  by  the  board  of  directors  in  an  amount  not 
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to  exceed  ten  per  cent,  when  the  company  is  fully  organized 
and  ready  for  business,  and  be  subject  to  such  further  as- 
sessments as  the  board  of  directors  may  deem  expedient  and 
necessary',  but  no  assessment  can  be  for  a  greater  amount 
than  ten  per  cent  of  the  par  value  of  certificates  outstanding, 
nor  can  an  assessment  be  made  for  any  other  purpose  than  . 
a  temporary  advancement  to  provide  for  the  prompt  pay- 
ment of  losses  and  expenses,  and  shall  be  repaid,  with  inter- 
est thereon  at  the  rate  of  eight  per  cent  per  annum,  from  the 
moneys  realized  by  assessments  upon  pledges  of  its  members 
for  insurance  and  for  premiums.  The  board  of  directors 
may,  at  their  discretion,  pay  up  all  or  any  portion  of  the 
moneys  advanced  on  certificates  of  the  guaranty  fund,  and 
retire  such  certificates,  or  any  part  thereof;  and,  whenever 
such  fund  shall  be  so  paid  up  and  retired,  the  directors  of 
the  company  shall  thereafter  bo  elected  by  and  from  the 
other  members  of  the  company."  If,  then,  the  amount  ad- 
vanced was  represented  by  these  certificates  running  to 
Getchell,  the  company  was  expressly  pledged  to  repay  it, 
with  interest,  at  such  time  as  the  board  of  directors,  in  their 
discretion,  might  choose.  At  the  time  mentioned  the  guar- 
anty fund  was,  by  amendment,  reduced  to  $20,000,  and 
from  the  proceeds  of  new  certificates  then  issued,  $3,300  of 
this  indebtedness  was  paid.  The  purpose  of  the  new  board 
of  directors  appears  to  have  been  to  extinguish  any  existing 
<lebt  by  the  use  of  money  paid  in  by  members  of  the  new 
regime.  The  note  sued  on  covers  the  balance  of  this  in- 
debtedness, and  all  but  $900  has  since  been  paid. 
2  As  said,  this  was  for  a  legitimate  debt  of  the  defend- 

ant, regardless  of  whether  it  was  evidenced  by  certifi- 
cates running  to  Getchell,  or  merely  a  claim  of  the  Mer- 
chants' &  Bankers'  Insurance  Company;  and  it  is  not  per- 
ceived upon  what  theoty  this  company  might  make  its  own 
note  as  security,  or  in  guaranty  of  its  own  debt.  This 
Amounted  to  nothing  else  than  executing  new  evidence  of  an 
existing  indebtedness,  stipulating  the  time  of  payment. 
Getchell  insisted  on  some  arrangement  through  which  the 
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return  of  the  money  would  be  assured,  and  the  note  was  giv- 
en in  response  to  that  demand.  That  certain  witnesses 
speak  of  the  note  as  being  security,  and  the  resolution  of 
the  board  mentions  it  as  a  guarantee,  cannot  alter  its  char- 
acter as  written  evidence  of  a  debt  due  from  the  defendant* 
L  The  creation  of  an  indebtedness  incident  to  defend- 
ant's organization  and  .the  conduct  of  its  business  is  expressly 
authorized  by  the  article  set  out,  and  repayment  required. 
Appellant  argues  that  this  could  not  have  been  done 

3  under  chapter  4  of  title  9  of  the  Code  of  1873,  but 
points  out  no  clause  in  the  law  prohibiting  it.     Nor 

have  we  been  able  to  discover  anything  antagonistic  to  such 
a  course,  though  its  wisdom  may  well  be  questioned.  If 
the  company  might  lawfully  create  an  indebtedness,  surely 
it  had  the  power  to  evidence  this  in  writing.  And  authority 
80  to  do  was  expressly  conferred  by  the  resolution  of  the 
board  of  directors  in  ordering  "that  the  company,  by  their 
obligation,  guarantee  the  payment  of  twenty-seven  hundred 
dollars  due  Theo.  F.  GetchelU' 

III.     The  court,  as  a  part  of  its  judgment,  allowed 

$79.41  as  attorney's  fees.     Such  fees  are  not  taxable  on  any 

sums  paid  before  the  commencement  of  the  action  (Code, 

section  3869),  and  but  $50.41  should     have     been 

4  awarded.     As  the  allowance  of  this  fee  was  a  part  of 
the  judgment  signed  by  the  trial  judge,  no  motion  to 

correct  was  essential  in  order  to  have  the  error  reviewed. 
Such  a  fee  is  not  necessarily  a  part  of  the  judgment  Spies- 
berger  v.  Thomas,  59  Iowa,  606.  But  it,  as  well  as  other 
costs,  may  be  made  so.  The  theory  of  the  law  is  that  the 
trial  court  must  have  the  opportunity  to  pass  upon  every 
question  before  it  shall  become  the  subject  of  review.  Af- 
ter this  opportunity  has  been  afforded.,  and  the  ruling  had, 
there  is  no  occasion  to  raise  the  point  a  second  time.  It  is 
only  when  a  mistake  has  been  made  by  the  clerk  in  the  tax- 
ation of  costs  that  a  motion  to  correct  is  essential  before  a 
review  may  be  had  in  this  court,  and  this  solely  to  obtain  a 
ruling  of  the  trial  court     In  other  words,  the  appeal  is  in- 
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variably  from  rulings  of  the  trial  court  or  of  a  judge  in  a 
proper  case,  and  only  when  these  are  had  may  this  court 
interfere.  Code,  section  3864;  Snell  v.  RailrMay  Co.,  88 
Iowa,  444;  Allen  v.  Seaward,  86  Iowa,  718.  In  the  last 
case  the  judge  in  vacation  directed  the  clerk,  but  the  matter 
was  never  brought  before  the  court  Here  the  court  express- 
ly allowed  attorney's  fees  on  a  large  amount  collected  by  the 
plaintiflF's  attorneys,  for  which  no  suit  had  ever  been  begun, 
and  the  clerk  had  nothing  to  do  with  their  taxation.  A 
motion  to  retax  would  only  have  called  for  a  second  ruling 
on  the  same  point,  and  was  not  essential  in  order  to  have  the 
error  corrected.  Fairbaim  v.  Dana,  68  Iowa,  231 ;  Noland 
V.  Lock,  16  Ala.  52 ;  Bosley  v.  Parle,  35  Mo.  App.  232 ;  5 
Enc.  PI.  &  Prac.  247.  See  &weney  v.  Davidson,  68  Iowa, 
386.  The  error  was  specifically  assigned,  and  the  judgment 
will  stand  corrected  as  indicated. — Modified  and  affirmed. 


Bank  of  Commerce,  H.  A.  Edwards,  Keceiver,  and  B.  F. 
Mbrbhx,  Intervener,  Appellants,  v.  J.  M.  Timbbbll. 

Intervention  and  Snb^tltntion:  assignment  of  claim  in  sxtit.  Code» 
section  3549,  providing  that  any  person  who  has  an  interest  in 
the  matter  in  litigation,  in  the  success  of  either  of  the  parties, 
or  against  both,  may  become  a  party  to  an  action  between  other 

1  persons,  does  not  authorize  one  to  whom  the  plaintiff  haa 
made  an  absolute  assignment  of  his  entire  claim  after  suic 
has  been  commenced  thereon,  to  intervene  therein,  since  the 
proper  remedy  is  to  ask  to  be  substituted  as  plaintiff. 

Dismissal  of  obiginal  petition  because  intervention  is  dismissed: 
Abatement.  Where  suit  is  commenced,  and  the  claim  sued  <  ' 
assigned  to  one'  who  attempts  to  intervene,  and  a  motion  to 

2  strike  out  the  petition  of  intervention  is  sustained,  but  the  ques- 
tion of  the  intervener's  right  to  continue  the  case  in  plaintiff's 
name,  or  to  be  substituted  for  plaintiff  is  not  raised,  it  is  erroi* 
to  dismiss  the  original  petition. 
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Appeal  from  Mahaska  District  Court. — Hon.  A.  R.  Dewet, 

Judge. 

Feiday,  December  21,  1900. 

This  action  was  originally  brought  by  the  Bank  of 
Commerce.  Afterwards  the  bank  went  into  the  hands  of  a 
receiver,  and  the  court  was  asked  that  he  be  substituted  as 
plaintiff.  Whether  the  order  was  made  or  not  does  not  ap- 
pear. After  this  request  was  made,  B.  F.  Merrill  inter- 
vened, alleging  the  purchase  by  him  of  the  claim  against  the 
defendant,  and  an  assignment  to  him  of  all  right,  title,  and 
interest  of  the  bank  and  the  receiver  therein,  and  in  the  suit 
then  pending  for  its  collection.  The  defendant  filed  a  mo- 
tion to  strike  the  petition  of  intervention,  alleging,  among 
other  grounds  therefor,  that  the  intervener  is  shown  to  be 
the  absolute  owner  of  the  claim,  and  therefore  not  a  proper 
person  to  intervene.  The  motion  was  sustained  generally, 
and  the  petition  of  intervention  was  dismissed,  as  was  also 
the  original  petition.  The  plaintiff  and  intervener  appeal. 
— Reversed, 

J.  F.  &  TF.  R,  Lacey  and  L.  (7.  Blancliard  for  appel- 
lants. 

Seevers  &  Bryan  for  appellee. 

Sherwin,  J. — Section  3594  of  the  Code  provides  that 
^'any  person  who  has  an  interest  in  the  matter  in  litigation, 
in  the  success  of  either  of  the  parties  to  the  action,  or  against 
both,  may  become  a  party  to  an  action  between  other  per- 
sons, either  by  joining  the  plaintiff  in  claiming  what  is 
rought  by  the  petition,  or  by  uniting  with  the  defendant  in 
resisting  the  claim  of  the  plaintiff,  or  by  demanding 
1  anything  adversely  to  both  the  plaintiff  and  defend- 

ant." To  entitle  the  assignee  to  maintain  his  action 
as  an  intervener,  it  is  quite  clear  and  well  established  that  he 
must  bring  himself  within  some  one  or  more  of  the  provis- 
ions of  the  statute  above  quoted.     It  is  beyond  dispute  that 
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he  had  an  interest  in  the  matter  in  litigation;  for  before 
filing  his  petition  the  entire  interest  of  the  plaintiff  in  the 
suit  and  in  the  claim  on  which  it  was  based  had  been  sold 
and  transferred  to  him,  so  that  he  became  the  sole  and  only 
person  who  had  an  interest  in  the  matter  adverse  to  the  de- 
fendant. It  cannot  logically  be  said  that  he  was  "demand- 
ing anything  adversely  to  both  the  plaintiff  and  the  defend- 
ant," because  by  express  assignment  all  his  rights  in  the 
pending  action  became  his.  In  this  respect  the  case  differs 
from  Dunham  v,  Greenhaum,  66  Iowa,  303,  in  which  there 
was  a  general  assignment  for  the  benefit  of  creditors;  and, 
after  the  assignment  had  been  made,  the  assignors,  who  were 
defendants  in  attachment  suits  which  had  been  brought  be- 
fore the  assignment,  answered  and  filed  a  counterclaim  for 
damages  on  the  bond.  The  assignee  then  intervened,  claim- 
ing the  damage  by  reason  of  the  wrongful  attachment.  It 
was  held  that  he  might  do  so.  So  far  as  the  opinion  de- 
clares, there  was  no  evidence  of  collusion  between  the  as- 
signors and  the  assignee,  nor  anything  to  show  that  the  as- 
signors were  not  claiming  damages  as  against  even  the  rights 
of  the  assignee,  therefore  it  was  properly  held  that  his 
interest  in  the  matter  involved  was  adverse  to  both  the  plain- 
tiffs and  the  defendants.  In  Stove  Co,  v.  Bowers,  109  Iowa, 
175,  there  was  also  a  general  assignment  after  attachment, 
and  the  assignee  intervened  and  sued  on  the  bond;  and  the 
assignor,  the  defendant  in  the  attachment  suits,  also  an- 
swered, set  up  a  counterclaim  on  the  bond,  and  joined  the 
intervening  assignee  in  the  prayer  for  damages.  It  was 
held  that  lie  might  do  so,  but  the  case  is  distinguishable  from 
this,  because  the  assignor  there  still  retained  a  contingent 
interest  in  the  property  and  rights  he  had  transferred,  and 
it  was  to  his  interest  to  assist  in  the  prosecution  of  the  claim 
on  the  bond,  for  by  so  doing  he  was  enhancing  the  value  of 
his  estate  in  the  hands  of  his  trustee,  and  at  least  might 
profit  thereby.  It  is  said  the  assignee  was  interested  in  the 
success  of  the  plaintiff,  and  was  therefore  entitled  to  inter- 
vene, but  the  evident  intent  of  the  statute  is  to  permit  inter- 
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vention  in  such  cases  only  when  the  record  shows  some  inter- 
est in  the  plaintiflF.  After  the  assignee  had  filed  his  peti- 
tion of  intervention,  it  appeared  conclusively  that  the  plain- 
tiff no  longer  had  a  shadow  of  interest  in  the  matter  in  liti- 
gation. We  are  of  opinion  that  the  assignee  should  hsLV^ 
asked  to  be  substituted  as  plaintiff,  and  that  the  court  prop- 
erly held  that  he  could  not  intervene. 

This  action  was  pending  when  the  bank  was  turned  over 
to  the  receiver.     No  question  seems  to  have  been  tried  below 
involving  the  right  to  continue  it  in  the  plaintiff's  name,  or 
involving  the  right  of  substitution.     The  only  qnes- 
2  tion  which  appears  to  have  been  before  the  court  was 

that  of  the  right  of  the  assignee  to  intervene,  and  this 
motion  only  asked  that  the  petition  of  intervention  be  dis- 
missed; but  the  court,  at  the  same  time  that  he  sustained 
the  motion,  dismissed  the  original  petition.  This  we  think 
was  error.  The  statute  expressly  provides  that  "no  action 
shall  abate  by  the  transfer  of  any  interest  therein  during  its 
pendency,"  and,  on  the  record  presented  to  us,  the  original 
action  should  not  have  been  dismissed. — ^Revbbskd. 


IU?a  Sfll       LizziB  Dairy,  Appellant,  v.  Iowa  Central  Railwat  Com- 
pany. 

Obstruction  of  Street  Railroad:  liabiutt  fob  damages  to  voy- 
ABUTTING  OWNER.  Where  a  railroad  constructed  along  the  street 
2  crosses  an  avenue  on  an  embankment  nine  or  ten  feet  high, 
destroying  the  use  of  the  avenue,  obstructing  travel  and  divert- 
ing it  therefrom  it  is  liable  in  damages  to  one  whose  lot  twcm 
on  the  avenue  sixty  feet  from  the  crossing.  Morgan  v.  Ry. 
64  Iowa,  589;  Oate  v.  Ry,,  82  Iowa,  518;  Enos  v.  Ry.,  78  Iowa, 
28,  and  Rinard  v.  Ry.,  66  Iowa,  440;  distinguished. 

Review  oh   Appeal:    assignments  of  error.     The  court  erred  in 

1    rulings  on  evidence  to  which  plaintift  excepted,  as  shown  la 

this  abstract;    erred   in  sustaining  motion    (containing  seven 

grounds)  from  the  jury  and  erred  in  not  submitting  the  case  to 

the  jury,  are  insufficient 
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Statute  of  limitations.    Where  a  verdict  is  directed  for  plaintiff, 
S    he  cannot,  on  defendant's  appeal,  orge  a  plea  of  the  statute  as 
to  which  no  eyldence  was  adduced  below. 

Appeal   from  Mahaska  District   Court. — ^Hon.    John   T, 
Scott,  Judge. 

Satueday,  December  22,  1900. 

Plaintiff,  the  owner  of  a  lot  in  the  city  of  Oskaloosa, 
upon  which  she  resides,  brings  this  action  to  recover  damages 
for  injury  done  her  property  by  reason  of  the  construction 
and  maintenance  of  defendant's  railway  along  and  across 
certain  streets  in  said  city.  There  was  a  directed  verdict 
and  from  the  judgment  rendered  thereon  against  plaintiff 
for  costa  she  appeals. — Reversed, 

Bolton,  McCoy  &  Bolton  and  Dan  Davis  for  appellant. 

Oeo.  W.  Seevers  and  L.  C.  Blanchard  for  appellea 

Watebman,  J. — Kossuth  or  F  street  in  the  city  of  Os- 
kaloosa runs  north  and  south,  and  crosses  Third  avenue  at 
right  angles.  Defendant's  railway  is  laid  upon  Kossuth 
street.  The  track  is  placed  upon  a  considerable  embank- 
ment, the  height  of  which  across  Third  avenue  is  9  or  10 
feet.  Plaintiff's  property  is  in  the  angle  formed  by  the  two 
streets.  Her  lot  fronts  on  Third  avenue,  and  is  60  feet  east 
of  Kossuth  street.  The  cause  of  action  set  up  here  is  for 
the  obstruction  of  Third  avenue,  and  because  surface  water 
has  been  turned  by  the  railway  embankment  back  upon 
plaintiff's  property.  She  claims  that  no  adequate  crossing 
has  been  provided  over  Third  avenue,  and  that  the  natural 
flow  of  the  surface  water  has  been  obstructed. 

But  four  errors  are  assigned,  and  three  of  these,  be- 
cause of  their  general  and  indefinite  character,  we  cannot 
consider.     The  second  assignment  is:     "The  court  erred  in 
its  rulings  upon  the  evidence  to  which  plaintiff  ex- 
1  cepted,  as  shown  in  this  abstract."     We  have  hereto- 

fore held  such  an  assignment  insufficient     Garrett 
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V.  Wells,  63  Iowa,  256;  Dungan  v.  Railway  Co.,  96  Iowa, 
161.  The  third  assignment  is  that  the  court  erred  in  sus- 
taining the  motion  to  take  the  case  from  the  jury.  Thf 
motion  contained  seven  distinct  grounds.  Under  similar 
circumstances  such  an  assignment  has  been  condemneil. 
Barrett  v.  Kemp,  91  Iowa,  296;  Hasner  v.  Patterson*,  70 
Iowa,  681 ;  Shakman  v.  Potter,  98  Iowa,  61.  The  last  as- 
signment, which  we  also  regard  as  insufficient,  is  to  the  ef- 
fect that  the  court  erred  in  nOt  submitting  the  case  to  the 

jury.       See    Hokenson    v.  Mining    Go,*     (Jowa), 
2  82    N.    W.    Rep.     1012.     We    have,     then,     but 

one      matter      to      consider,     and     that     is     pre- 
sented    in    the    first    assignment    of    error,    which     sets 
up   that    the   court   erred    in    no    permitting    plaintiff    to 
prove  her  cause  of  action  based  on  the  obstruction  to  travel 
on  Third  avenue.     It  will  be  observed  that  plaintiff's  prop- 
erty is  60  feet  distant,  from  the  Third  avenue  crossing,  of 
which  she  complains.     Another  fact  about  which  there  is  no 
dispute  is  that  defendant's  track  was  laid  with  the  consent 
of  the  city,  and  has  been  maintained  in  its  present  location 
for  some  time.     It  is  insisted  by  defendant  that  plaintiff 
suffers  no  injury  that  is  not  common  to  all  the  owners  whose 
lots  abut  on  Third  avenue.     The  claim  is  broadly  made 
that,  as  plaintiff's  property  does  not  abut  on  the  track  at  the 
crossing,  she  cannot  maintain  an  action  for  damages;  and 
this  seems  to  have  been  the  view  taken  by  the  trial  court, 
for  all  evidence  as  to  the  obstruction  of  Third  avenue,  and 
the  effect  thereof  on  plaintiff's  property,  was  excluded.     Re- 
liance is  had  by  defendant  for  support  in  this  position  prin- 
cipally on  the  case  of  Morgan  v.  Railway  Co.,  64  Iowa,  589. 
Some  language  is  used  in  that  opinion  which,  taken  alone, 
tends  to  sustain  defendant's  contention,  but  the  distinction 
between  that  case  and  the  case  at  bar  must  not  be  over- 
looked.    In  the  Morgan  Case  the  plaintiff  was  seeking  to  re- 
cover damages  under  section  464  of  the  Code  of  1873,  which 

•Note— Not  officially  reporttd. ^J^e^crter. 
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gave  cities  the  right  to  permit  the  laying  of  railway  tracks 
on  streets,  but  provided  that  no  track  should  be  thus  laid 
until  after  the  injury  to  property  abutting  on  the  street  was 
ascertained  and  paid.     It  is  left  an  open  question  in  the 
Morgan  Case  whether  the  statute  applied  to  the  laying  of 
track  across  a  street  merely,  and  not  along  it ;  but  it  is  held 
that  damages  may  be  awarded  under  section  464  only  to 
property  abutting  upon  the  street  at  the  point  where  such 
track  is  laid.     In  the  course  of  the  opinion  the  court  says: 
'*We  are  aware  that  actions  have  sometimes  been  maintained 
for  damages  sustained  by  reason  of  a  nuisance  in  a  street 
whe(re  the  place  of  the  nuisance  was  simply  near  the  plain- 
tiflPs  property.     But  the  decisions  in  those  cases  have  no  ap- 
plication to  this.   'The  plaintiffs  are  claiming  under  a  stat- 
utory proceeding  for  the  assessment  of  damages  as,  substan- 
tially, right  of  way  damages."     Neither  is  the  question  pre- 
sented in  the  case  at  bar  considered  in  either  of  the  other 
cases  cited  by  defendant,  viz.:     Gates  v.  Railway  Co,,  82 
Iowa,  518;  Enos  v.  Railway  Co.,  78  Iowa,  28;  Rinard  v. 
Railway  Co,,  66  Iowa,  440.     The  precise  question  at  issuo 
here  was,  however,  before  this  court  in  Park  v.  Railroad  Co,, 
43  Iowa,  636.     Plaintiff  in  that  case  owned  certain  prem- 
ises, which  he  occupied  as  a  dwelling  and  for  business  pur- 
poses.    The  railway  company  laid  its  track  on  an  embank- 
ment across  the  only  highway  affording  access  to  his  prop- 
erty.    The  obstruction  was  not  adjoining,  but  was  near  to 
plaintiff^s  lot.     It  was  held  that  the  plaintiff  was  entitled 
to  damages  on  a  showing  that  the   embankment    obtructed 
travel,  and  diverted  it  from  the  street,  thereby  injuriously 
affecting  his  business.     It  is  said  in  this  case  that  one  who 
suffers  special  injury  from  a  public  nuisance  may  maintain 
a  private  action  for  damages,  and  that  one  kind  of  special 
injury  resulting  from  the  obstruction  of  a  highway  is  inter-  ^ 
fering  with  access  to  property.     See,  also,  Wood,  Nuisance, 
section  657.     The  Park  Case  has  been  cited  with  approval 
a  niunber  of  times  by  this  court.     See  Brant  v.  Plumer,  64 
Iowa,  33;  Bushnell  v.  Robeson,  62  Iowa,  540;  Kucheman 
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V.  Railway  Co.,  46  Iowa,  366-373 ;  Cain  v.  Railroad  Co.,  54 
Iowa,  255-257.  Now,  one  ground  of  plaintiflPs  complaint 
in  the  case  at  bar  is  that  access  to  her  property  has  been  cut 
off.  We  do  not  mean  to  say  that  a  railway  company  is  lia- 
ble in  damages  merely  for  crossing  the  streets  of  a  city, 
but  only  that  it  may  be  held  when  the  crossing  is  made  in 
such  a  manner  as  to  obstruct  travel  and  divert  it  from  the 
street,  as  was  here  done  by  a  high  embankment  without 
proper  approaches.  It  is  true,  the  petition  does  not  in  terms 
say  there  were  no  approaches,  but  it  does  aver  that  an  em- 
bankment 9  or  10  feet  high  destroyed  the  use  of  the  street. 
We  think,  on  the  whole,  that  plaintiff  should  have  been  al- 
lowed to  introduce  evidence  to  sustain  the  case  she  presented 
in  her  pleadings,  and  the  trial  court  was  in  error  in  shutting 
it  out 

II.     Defendant  pleads  the  statute  of  limitations.     In 
terms  this  is  set  up  only  as  a  bar  to  plaintiff's  claim  for  in- 
jury by  surface  water.     But,  if  it  can  be  taken  as 
3  pleaded  in  bar  of  plaintiff's  whole  cause  of  action, 

we  have  only  to  say  that  no  evidence  was  offered  on 
the  question  of  the  length  of  time  the  embankment  has  stood 
in  the  condition  it  now  exists,  and  for  this  reason,  if  no 
other,  the  plea  cannot  avail  defendant  on  this  appeal. — 
Eeveesed. 


_  Mjlry  J.  Jamison  and  Mary  J.  Jamison,  Administratrix, 

lao    261  et  al..  Appellees,  v.  The  Estate  of  W.  R.  Jamison, 

Jjl    gyf  Deceased,  and  John  Jamison,  Executor  of  the  Estate, 

Appellant. 

ETidence :  suit  on  oontbact.    Admissions  of  Maker.    In  an  action 
on  contract  by  a  father  to  convey  or  devise  land  to  a  son.  an 
Instruction  that  the  jury  might  consider  any  admissions  of  the 
6    father  In  his  lifetime  as  to  any  contract  with  the  son,  in  decid- 
ing whether  there  was  any  such  contract  was  proper. 
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Trial:     Preponderance  Bufflcient  in  Civil  Buit.    In  a  civil  action, 
4    an  instruction  that  plaintifTs  case  mast  be  established  by  a 
fair  preponderance  of  the  evidence  is  proper. 

Books  of  account:     Exclusion.    Where  an  account  book  containing 
charges  against  various  people  was  offered  in  evidence  but  coun- 

2  sel  failed  to  point  out  any  admissible  items  in  it,  the  book  was 
properly  excluded. 

Adaiission  by  plea.    Harmless  Error,    In  an  action  on  a  contract 
of  a  father  to  convey  or  devise  land  to  a  son  where  the  answer 
1    admitted  that  the  father  made  a  will  devising  the  land  to  the 
son,  admission  of  the  will  in  evidence  if  error  at  all,  was  harm- 
less. 

Assignment  of  Error:    sutficiency.    An  assignment  of  error  which 

3  simply  states  that  the  trial  court  erred  in  its  action  on  a  motion 
it  not  sufficient,  the  motion  containing  seven  grounds. 

Appeal  from  Butler  District  Court. — Hon.  John  C.  Shbb- 

wiN^  Judge. 

Saturday^  December  22,  1900. 

Action  at  law  to  recover  damages  by  reason  of  the  fail- 
ure of  W.  R.  Jamison,  deceased,  to  convey  or  will  to  Samuel 
Jamison,  deceased,  a  tract  of  land,  in  consideration  of  Sam- 
uel's promise  to  improve  and  use  the  premises  as  a  home 
for  himself  and  family.  Plaintiffs  are  the  widow  and  heirs 
at  law  of  Samuel  Jamison,  deceased,  who  died  before  W.  R. 
Jamison.  The  defendants  denied  the  promise  on  the  part 
of  W.  R.  Jamison,  and  denied  that  Samuel  Jamison  made 
any  improvements  on  the  place  pursuant  to  the  alleged 
^ag^eement  On  these  issues  the  case  was  tried  to  a  jury, 
resulting  in  a  verdict  and  judgment  establishing  plaintiff's 
claim  against  the  estate  to  the'  amount  of  $2,400.  Defend- 
ants appeal. — Affirmed. 

J.  H.  Scales  and  John  Jamison  for  appellants. 

Taylor  &  Evans  for  appellees. 
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Deemer,  J. — It  appears  that  W.  R.  Jamison  made  a 
will  in  which  he  devised  the  property  in  controversy  to  his 
son  Samuel  Jamison,  that  after  making  the  will  he  conveyed 
the  same  property  to  some  other  sons,  and  that  these  sons, 
after  the  death  of  Samnel,  dispossessed  his  widow  and  heirs^ 
and  took  possession  of  the  premise  during  their  ab- 

1  sence.  Error  is  assigned  on  the  admission  in  evi- 
dence of  that  part  of  the  will  of  W.  R.  Jamison  de- 
vising the  property  to  Samuel.  We  think  the  evidence  was 
admissible.  But,  whether  admissible  or  not,  there  was  an 
express  admission  of  the  fact  in  defendants'  answer,  and  no 
prejudice  resulted.  In  its  instructions  the  court  very  care- 
fully guarded  the  defendants'  rights  aerainst  undue 

2  prominence  being  given  the  will.  Defendants  of- 
fered an  account  book  kept  by  W.  R.  Jamison,  de- 
ceased. Objection  was  made  to  the  book,  and  the  court  took 
the  matter  under  advisement.  Thereafter  the  court  an- 
nounced that  he  did  not  have  time  to  run  through  the  book, 
but  that  he  had  not  observed  any  material  or  competent 
items,  and  said  that,  if  counsel  desired  to  call  his  attention 
to  any  particular  items,  he  should  do  so.  Thereupon  an 
item  was  specified,  and  the  court  held  that  it  was  neither 
competent  or  material.  The  item  is  not  reproduced  in  the 
abstract,  and  we  cannot,  therefore,  find  error.  The  objection 
to  the  book  generally  was  also  sustained.  Counsel  did  not 
call  the  court's  attention  specifically  to  any  other  items  that 
he  thought  were  admissible,  and  there  was  no  error  in  reject- 
ing the  book  as  a  whole.  Manifestly,  the  entire  account 
book,  containing  charges '  against  various  parties,  was  not 
admissible.  Such  items  of  the  book  as  are  included  in  the 
abstract,  show  it  to  have  been  a  diary  kept  by  the  deceased ; 
and  all  that  relate  to  this  case  are  simply  self-serving  dec- 
larations. There  was  no  error  in  excluding  the  book.  The 
book  was  offered  on  the  redirect  examination  of  the  witness 
William  Jamison,  and  one  ground  of  the  objection  was  that 
it  was  not  redirect  examination.  This  objection  was  also 
good. 
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II.     Defendants  moved  to  take  the  case  from  the  jury, 

and  also  filed  a  motion  for  a  new  trial,  based,  among  other 

things,  on  the  ground  that  the  verdict  was  not  supported  by 

the  evidence.     Error  is  assigned  on  the  rnling  on 

3  each  of  these  motions.     The  motion  to  take  the  cr.so 
from  the  jury  was  based  on  seven  distinct  groun<ls, 

and  the  motion  for  a  new  trial  on  eleven.  A  general  assign- 
ment that  the  court  erred  in  its  rulings  on  these  motions  is 
not  sufficient.  There  is  no  proper  assignment  calling  in  ques- 
tion the  sufficiency  of  the  evidence,  and  defendants'  argu- 
ment on  this  branch  of  the  case  cannot  be  considered. 
'  III.  The  court  instructed,  in  substance,  that  plaintiffs 
must  establish  their  case  by  a  fair  preponderance  of  the  evi- 
dence. This  instruction  is  objected  to  for  two  reasons; 
First,  because  of  the  use  of  the  word  "fair";  and, 

4  second,  because  in  such  action  plaintiff  must  make 
out  his  case  by  clear,  satisfactory,  and  convincing  evi- 
dence. Neither  of  these  positions  is  tenable.  The  use  of 
the  phrase  "fair  preponderance  of  the  evidence"  has  already 
been  approved.  Bryan  r.  Railroad  Co.,  63  Iowa,  466.  And 
in  law  questions  of  fact  are  to  be  determined  from  the  pre- 
ponderance of  the  evidence.  Mc Annuity  v,  SeicTc,  59  Iowa, 
590;  Farmers   Co-opcraflve  Soc,  of  Geneva  v.  German  Ins. 

Co.,  97  Iowa,  749.  Complaint  is  also  made  of  an  in- 

5  struction  by  the  court  to  the  effect  that  the  jury  might 
consider  the  adniissidns  made  by  W.  R.  Jamison  dur- 
ing his  lifetime  as  to  any  agreement  with  Samuel  regarding 
the  land  described,  or  any  part  of  it,  in  determining  the 
question  as  to  w^hether  or  not  an  agreement  was  made  as  al- 
leged. Surely,  this  was  a  proper  instruction.  The  word 
"admission,"  as  used  in  the  instruction,  was  synonymous 
with  "declaration,"  and  there  was  no  error.  The  defend- 
ants asked  no  instructions  as  to  the  weight  to  be  given  such 
verbal  admissions  or  declarations,  and  are  in  no  position 
to  complain  because  the  usual  qualifying  phrase  was  not 
added.  Admissions  or  declarations  of  W.  R.  Jamison,  made 
after  the  alleged  contract  with  Samuel,  tending  to  show  that 
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such  a  contract  had  been  made,  were  proper  to  be  considered 
by  the  jury.     No  error  appears,  and  the  judgment  is  af- 

JIBMED. 

Shebwin^  J.,  taking  no  part 


'Alios   C.    Stobk   v.    Supreme    Ix)dge    of    K^^^iguts    of 
Pythias  of  the  Wor^.D,  x^f^jcllaiit. 

Denial  of  Corporate  Capacity:  pleading.  Ck)de,  section  3628.  pro- 
vides that,  if  an  aUegation  that  defendant  is  a  corporation  is 

1  controverted,  the  facts  relied  on  must  be  specifically  stated. 
Held,  that  where  plaintiff  alleged  that  defendant  was  a  life  in- 
surance company,  and  duly  incorporated  as  such,  and  defendant 
entered  a  general  denial  and  averred  the  fraudulent  procure- 
ment of  plaintiff's  certificate,  defendant  must  be  considered  an 
Insurance  company,  and  not  a  fraternal  society,  since  no  facts 
were  specially  pleaded  to  put  plaintiff's  allegation  in  issue. 

I^raternal  Insurance:  attaching  copy  of  application  essential. 
Under  Acts  Eighteenth  General  Assembly,  Code  211,  section  2, 
requiring  an  application  for  insurance  to  be  attached  to  the 

-2  policy,  and  precluding  the  company  or  association  from  prov- 
ing the  representations  of  the  assured  in  case  of  failure  to  do 
so,  a  fraternal  insurance  company  was  not  entitled  to  intro- 
duce in  evidence  an  application  not  attached  to  the  policy,  since 
the  statute  applies  to  fraternal  societies. 

Pbovino  false  representations:  When  Copy  of  Application  is  yot 
Attached  to  Policy.  Where  plaintiff's  application  for  life  in- 
surance was  not  admissible  in  evidence  because  it  was  not  at- 
4  tached  to  the  policy  as  required  by  Acts  Eighteenth  General 
Assembly,  chapter  2il,  section  2,  and  defendant  admitted  hav- 
ing no  proof  of  any  statements  by  the  insured  other  than  those 
in  such  application,  evidence  of  a  physician,  tending  to  sho% 
that  plaintiff  was  suffering  from  a  disease  which  subsequently 
resulted  in  death,  was  properly  excluded,  since  there  were  no 
representations  in  evidence  to  be  proven  false. 

Stare  Decisis:     legislative  construction.    Cannot  be  given  weight 
8    against  a  ruling  by  the  supreme  court 
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Appeal  from  PoitawcUtamie  District  Covrt. — ^Hoir.  N.  W. 
Mact^  Judge. 

Satubday^  Decembeb  22,  1900. 

Action  on  an  insurance  certificate.    Judgment  on  a  di- 
rected verdict,  from  which  defendant  appeals. — Affirmed. 

Wright  <S  Baldwin  for  aj^Uant 

8t(yne  &  Tinley  for  appellee. 

Ladd,  J. — The  petition  alleged  that  defendant  ''is  a  life 

insurance  company,  and  duly  incorporated  as  such.^'     The 

answer  is  but  a  general  denial,  with  an  averment  of  fraud 

in  the  procurement  of  the  certificate.    No  facta  are 

1  specially  pleaded,  as  required  by  section  3628  of  the 
Code,  to  put  in  issue  the  defendant's  capacity  as  al- 
leged. Nor  was  any  evidence  offered  tending  to  prove  its 
organization  as  that  of  a  fraternal  society.  In  these  circum- 
stances it  must  be  treated  as  an  insurance  company,  and,  as 
the  application  was  not  indorsed  on  the  certificate,  it  was 
rightly  rejected  when  offered  in  evidence.     Cooh  v.  Associor 

Hon,  74  Iowa,  746.  But,  even  if  defendant  were  con- 

2  ceded  to  be  a  fraternal  society,  section  2,  chapter  211, 
of  the  Acts  of  the  Eighteenth  General  Assembly,  re- 
quiring the  application  to  be  copied  on  the  policy,  was  ex- 
pressly held  applicable  to  such  organizations  in  Grimes  v. 
Legion  of  Ilonor,  97  Iowa,  315.  See,  also  McConnell  v.  Asso- 
ciation, 79  Iowa,  760.  That  the  legislature  has  seen 

3  fit  to  classify  such  societies  as  were  considered  in  the 
Grimes  Case,  enacting  provisions  for  them  alone,  in- 
cluding one  relating  to  copying  the  applications,  furnishes 
no  ground  for  departing  from  that  decision.  Whatever 
may  be  thought  of  legislative  construction,  it  is  not  to  be 
given  weight  as  against  a  previous  ruling  of  this  court. 
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H.     The  medical  examiner's  report  was  not  offered  in 
evidence,  and  defendant  admitted  having  no  proof  of  any 
statements  by  the  as9ure4  other  than  those  contained  in  the 
application.     There  were  no  representations  then  to 
4  be  proven  false,  and  the  evidence  of  physicians,  tend- 

ing to  show  that  he  was  suffering  from  a  disease  sub- 
sequently resulting  in   death,   was   rightly   excluded. — Ap- 

VIBMED. 


Westbnhaver  Bros.,  Appellants,  v.    German    Americait 
Insurance  Company,  Appellee. 

Insurance:    notice  of  loss,     policy   and   statute.       Under    acts 
Eighteenth  General  Assembly,  chapter  211,  section  3.  requiring 

1  an  assured,  in  order  to  maintain  an  action  for  his  insurance,  to 
prove  that  he  has  given  written  notice  of  such  loss,  under  afll- 

2  davit  stating  the  facts  as  to  how  the  loss  occurred,  and  Its  ex- 
tent, and  directing  that  such  requirement  shall  govern  all  poll- 

4  cies,  notwithstanding  anything  therein  to  the  contrary,  an  as- 
sured who  has  given  such  notice  may  maintain  his  action  for 
the  insurance  though  such  notice  does  not  contain  all  that  is 
required  for  the  notice  prescribed  by  the  policy. 

Arbitration  as  a  condition  precedent.    Where  an  insurance  policy 
1    makes  arbitration  of  the  amount  of  a  loss  a  condition  precedent 

3  to  the  right  to  recover  by  suit,  a  failure  of  the  arbitrators 
6    selected  by  each  of  the  parties  to  agree  on  an  umpire,  through 

no  fault  of  either  of  the  parties  after  an  honest  attempt  to  do 
6    so,  does  not  Justify  assured  in  refusing  to  proceed  with  the 
arbitration  by  the  selection  of  a  new  appraiser  and  in  suing  for 
the  amount  of  his  loss. 

Jury  Question,    In  an  action  by  an  insured  who  has  failed  to  comply 
with  his  policy,  requiring  arbitration  as  condition  precedent  to 

6  a  recovery  by  suit,  it  is  not  error  to  direct  a  verdict  for  defend- 
ant, though  it  is  contended  that  the  refusal  to  arbitrate  was 
due  to  defendant's  bad  faith,  which  was  a  question  for  the  Jury, 

7  where  the  evidence  was  sufficient  to  show  that  defendant  was 
not  responsible  for  the  disagreement. 
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Waiver  of  arbitration.  In  an  action  on  a  policy,  a  defense  to  which 
was  failure  to  arbitrate  as  required  by  the  policy,  etc.,  given 
to  plaintiff  by  other  companies  ht^ving  policies  on  the  property  to 
select  appraisers  are  not  admissible  in  evidence  as  showing  an 
S  agreement  by  defendant  to  submit  all  differences  outside  the 
terms  of  his  policy,  and  so  waiving  the  appraisement,  where 
there  was  no  evidence  that  all  the  interested  companies  agreed 
to  submit  the  matter  of  damages  to  the  Joint  arbitrator,  but  all 
of  them  were  merely  demanding  arbitration  under  their 
policies. 

Appeal  from  Winnebago  District  Court, — Hon.  C.  H.  Kel- 

LEY,  Judge. 

Saturday,  Decembeb  22,  1900. 

Action  at  law  on  a  policy  of  fire  insurance.     Directed 
verdict  for  defendant,  and  plaintiff  appeals. — Affirmed. 

George  E.  Clarice  for  appellants, 

Carr  &  Parher  for  appellee. 

Deemer^  J. — Defendant  issued   to  plaintiffs  a  policy 
of  fire  insurance  covering  a  stock  of  general  merchandise  in 
the  town  of  Buffalo  Center.     The  policy  contained  condi- 
tions requiring  an  arbitration  of  the  amount  of  loss 
1  in  case  of  damage  by  fire,  precedent  to  a  right  of 

recovery  thereof.  The  amount  was  to  he  ascertained 
hy  two  competent  and  disinterested  appraisers,  the  insured 
and  the  company  each  selecting  one,  and  the  two  so  chosen  to 
select  a  competent  and  disinterested  umpire.  The  ap- 
j)raisers  were  then  to  estimate  the  loss  and  appraise 
the  same,  stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  were  to  submit  their  difference 
to  the  umpire.  After  the  issuance  of  the  policy,  and  about 
the  twenty-fifth  day  of  February,  1898,  a  fire  occurred  in  a 
building  across  the  street  from  the  place  where  plaintiff's 
stock  of  merchandise  was  located,  and  it  l)ecame  necessary  to 
hurriedly  remove  the  goods  from  the  building  in  which  they 
were  kept,  in  order  to  save  them.     Plaintiffs  claim  that  as  a 
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result  of  the  removal,  and  because  of  smoke,  water  and  fire, 
the  stock  was  badly  damaged,  and  they  bring  this 
2  action  to  recover  the  amount  of  loss.     The  policy 

further  provides  that  in  case  of  loss :     "If  fire  occur 
the  insured  shall  give  immediate  notice  of  any  loss  thereby, 
in  writing,  to  this  company,  protect  the  property  from  fur- 
ther damage,  forthwith  separate  the  damaged  and  undamaged 
personal  property,  put  it  in  the  best  possible  order,  make  a 
complete  inventory  of  the  same,  stating  the  quantity  and  cost 
of  each  article  and  the  amount  claimed  thereon,  and  within 
sixty  days  after  the  fire,  unless  such  time  is  extended  in 
writing  by  this  company,  shall  render  a  statement  to  this 
company,  signed  and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  'as  to  the  time  and  ori- 
gin of  the  fire;  the  interest  of  the  insured  and  of  all  others 
in  the  property ;  the  cash  value  of  each  item  thereof,  and  the 
amount     of     loss     thereon;     all     incumbrances     thereon^ 
all     other     insurance,     whether     valid     or     not,      cover- 
ing   any    of    said    property ;    and    a    copy    of  all  the  de- 
scriptions and  schedules  in  all  policies;  any  changes  in  the 
title,  use,  occupation,  location,  possession  or  exposure  of  §aid 
property  since  the  issuing  of  this  policy;  by  whom  and  for 
what  purpose  any  building  herein  described,  and  the  several 
parts  thereof,  were  occupied  at  the  time  of  fire — and  shall 
furnish,  if  required,  verified  plans  and  specifications  of  ai>y 
building,  fixtures  or  machinery  destroyed  or  damaged,  and 
shall  also,  if  required,  furnish  a  certificate  of  the  magistrate 
or  notary  public  (not  interested  in  the  claim  as  a  creditor  or 
otherwise,  nor  related  to  the  insured)  living     nearest    the 
place  of  fire,  stating  that  he  has  examined  the  circumstances, 
and  believes  the  insured  has  honestly  sustained  loss  to  the 
amount  that  such  magistrate  or  notary  public  shall 
3  certify."     As  a  defense  to  the     action,     defendant 

pleaded,  among  other  things,  that  the  amount  of  loss 
was  not  ascertained  by  appraisers,  as  provided  by  the  terms 
of  the  policy,  although  it  had  done  all  that  was  required  of 
it  by  the  terms  thereof,  and  that  plaintiffs  had  failed  and 
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neglected  to  give  notice  and  furnish  the  proofs  of  loss  agreed 
upon  in  the  contract  of  insurance.  In  reply  the  plaintiffs 
pleaded  that  failure  to  arbitrate  was  due  to  the  fault  and 
fraud  of  defendant,  and  that  defendant,  by  its  conduct,  had 
waived  appraisement  of  the  loss.  They  further  pleaded 
that  they  gave  the  notice  and  made  the  proofs  of  loss  re- 
quired by  law,  and  tliat  after  defendant  received  them  it 
served  notice  on  plaintiffs  to  arbitrate,  thereby  waiving  any 
further  or  other  proofs.  They  also  pleaded  an  attempt  at 
common-law  arbitration  between  the  parties  to  this  action^ 
and  plaintiffs  and  other  insurance  companies  issuing  poli- 
cies on  the  same  stock  of  goods,  as  a  waiver  of  the  conditions 
of  the  policy.  On  these  issues  the  case  was  tried  to  a  jury, 
and  at  the  conclusion  of  the  evidence  the  court  directed  a 
verdict  for  the  defendant. 

The  two  main  propositions  contended  for  in  argument 
relate  to  the  sufficiency  of  the  notice  and  proofs  of  loss,  and 
to  the  condition  of  the  policy  requiring  an  appraisement  or 
arbitration  of  the  amount  of  loss,  as  a  condition  precedent 
to  a  right  of  action.  It  is  conceded  that  notice  and  proof 
of  loss  required  by  the  terms  of  the  policy  were  not  given, 
and  it  is  undisputed  that  the  amount  of  loss  was  not 
4  ascertained  by  arbitrators  or  appraisers.     Plaintiffs 

offered  to  show,  however,  that  they  gave  the  notice 
and  made  the  proofs  required  by  section  3,  chapter 
211,  Acts  Eighteenth  General  Assembly,  in  force  when 
the  policy  was  issued;  and  this,  they  assert,  is  all 
that  was  required  of  them.  That  section  provides,  in  effect, 
that  in  order  to  maintain  his  action  it  shall  only  be  nec- 
essary for  the  assured  to  prove  that  he  has  given  notice 
in  writing  of  such  loss,  accompanied  by  an  affidavit  stat- 
ing the  facts  as  to  how  the  loss  occurred,  so  far  as  they 
are  within  his  knowledge,  and  the  extent  of  the  loss,  which 
notice  shall  be  given  within  60  days  from  the  time  the  loss 
occurred.  The  section  concludes  as  follows:  "All  the 
provisions  of  this  chapter  shall  apply  to  and  govern  all  con- 
tracts and  policies  of  insurance  contemplated  in  this  chap- 
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ter,  anything  in  the  policy  or  contract  to  the  contrary  not- 
withstanding/'    Were  the  questions  res  Integra,  the  writer 
would  be  inclined  to  agree  that  this  statute  has  reference 
to  policies  of  insurance  upon  buildings,  and  not  to  policies 
on  ordinary  personal  property.     Indeed,  that  seems  to  be 
the  only  result,  if  we  are  to  follow  Joy  v.  Insurance  Co., 
83  Iowa,   13,  to  its  logical  conclusion.     See,  also,  Martin 
v.  Insurance  Co.,  85  Iowa,  643.     But  in  Welsh  v.  Insur- 
ance Co.,  71  Iowa,  339,  and  Warsha^wky  v.  Insurance  Co., 
98  Iowa,  221,  we  held  that  the  section  applies  to  policies 
of  insurance  on   personal  property,   and  that,   if  plaintiff 
gives  notice  and  makes  the  proof  of  loss  therein  required, 
he  has  done  all  that  is  necessary  in  this  respect,  although 
the  policy  may  provide  for  more.     Following  these  cases, 
we  are  constrained  to  hold  that  the  court  was  in  error  in 
rejecting  the  proofs  of  loss  made  by  plaintiffs  that  were  in 
exact  accord  with  the  requirements  of  the  statute  quoted. 
In  view  of  some  changes  made  in  the  language  of  the  act 
by  section  1742  of  the  Code,  the  writer  does  not  wish  to  be 
understood  as  assenting  to  such  a  construction  of  that  sec- 
tion.    He  is  of  the  opinion  that  it  only  has  reference  to 
policies  on  buildings.     Certainly  that  was  the  proper  con- 
struction before  the  adoption  of  chapter  44  of  the  Acts  of 
the  Twenty-seventh  General   Assembly.     The  effect  of  the 
new  Code  on  prior  contracts,  and  the  force  to  be  given  the 
change  of  language  therein,  is  not  argue<l,  and  will  not  be 
considered  on  this  appeal.     But  it  does  not  follow  that  the 
ease  should  be  reversed  for  this  error.     If  the  second  de- 
fense made  by  defendant  is  good,  the  error  was  without 
prejudice. 

II.  Arbitration  or  appraisement  of  the  amount  of 
loss  and  damage  was  a  condition  precedent  to  the  right  of  re- 
c  )very,  and  imless  waived,  or  the  defendant  has  estopped 
itself  by  conduct  from  relying  thereon,  the  motion  to  direct 
v.as  properly  sustained ;  for  it  is  conceded  that  no  arbitra- 
tion or  appraisement  was  had.  It  appears  from  the 
5  evidence  that  an  adjuster  representing  the  defend- 

ant and  another  company  called  on  plaintiffs  just 
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after  the  fire  and  attempted  to  adjust  the  loss.     Failing  in 
this,  he  served  notice  on  the  plaintiffs  to  put  the  stock  in 
order,   separate  the  damaged    from  the    undamaged,    and 
make  complete  inventory  of  the  same,  in  accord  with  the 
terms  of  the  policy,  and  that  submission  of  the  amount  of 
loss  to  appraisers  was   required.     Plaintiffs  were  also  in- 
formed by  this  notice  that  defendant  would  at  once  select 
an  arbitrator,  and  they  were  requested  to  name  a  time  when 
and  place  where,  the  appraiser  so  appointed  could  meet  the 
one  selected  by  plaintiff.     Complying  with  the  statement, 
defendant  selected  one  Larson,  a  merchant  of  wide  experi- 
ence, living  at  Crystal  Lake,  Minn.,  about  thirty  miles  dis- 
tant from  Buffalo  Center.     Plaintiff  selected  one  Hubbard, 
a  livery  stable  keeper  in  the  town  of  Buffalo  Center,  who 
was  the  father  of  plaintiff's  cashier.        Shortly  after  the 
service  of  the  notice  these  appraisers  met  at  Buffalo  Cen- 
ter and  attempted  to  choose  an  umpire.       After  spending 
some  days  in  an  effort  to  agree,  they  mutually  came  to  the 
conclusion  that  they  could  not  agree,  and  so  informed  the 
parties.     Thereupon   defendant   selected   a   new   appraiser, 
and  also  demanded  of  plaintiffs  that  they  select  another  and 
proceed  with  the  appraisement.     This  plaintiffs  refused  to 
do,  and  they  immediately  brought  this  action.     When  the 
appraisers  first  appointed  met,  they  each  submitted  a  list 
of  names  to  the  other  from  which  to  select  an  umpire.     The 
a])prai8er  appointed   by  the  defendant  presented  a  list  of 
twenty-two  names  of  merchants  and  business  men  living  in 
Forost    City,   Britt,    AVesley,    Garner,    Clear    Lake,    Mason 
City,  Correctionville,  Sioux  Rapids,  Ida  Grove,  and  Buffalo 
Center,  Towa,  and  Minneapolis  and  Blue  Earth,  Minn.     So 
far  as  sbown,  they  were  all  men  of  excellent  character.     The 
arbitrator  selected  by  plaintiffs  objected  to  those  who  lived 
in  the  immediate  vicinity  of  Buffalo  Onter,  because  com- 
petitors of  plaintiff,  and  to  those  who  lived  more  distant, 
as  at  Marshalltown  and  Des  Moines,  as  too  distant.  Another 
was  rejected  because  he  was  a  banker.     There  is  no  show- 
ing that  Larson  was  actuated  by  any  other  motive  than  to 
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rocnre  an  impartial  umpire  in  presenting  his  list  Hub- 
bard presented  a  list  of  twelve  names  of  merchants  and 
business  men  residing  at  Clear  Lake,  Belmond,  Buffalo  Cen- 
ter, Garner,  and  Algona,  Iowa,  and  Winona  and  Blue 
Earth,  Minn.,  and  Columbus,  Prescott,  and  Delavan,  Wis., 
and  Kockford,  111.  One  of  them  was  an  old  part- 
ner of  Hubbard,  and  one  or  both  had  had  losses 
from  fire,  and  difficulties  with  insurance  companies. 
Another  was  an  old-time  friend  of  Hubbard,  and 
another  the  landlord  of  the  hotel  where  the  plain- 
tiffs and  many  of  their  employes  boarded.  Another 
had  had  difficulty  in  adjusting  an  insurance  loss,  and  some 
were  nonresidents  of  the  state,  and  were  unknown  to  either 
of  the  appraisers.  Many  of  the  names  were  suggested  by 
plaintiffs  or  their  employes.  It  also  appears  that  Hubbard 
constantly  counseled  with  and  was  largely  directed  by 
plaintiffs  in  his  attempt  to  secure  an  umpire.  These  facts 
are  mentioned,  not  for  the  purpose  of  showing  fraud  or  bad 
faith,  but  as  evincing  a  purpose  on  the  part  of  plaintiffs 
to  derive  every  advantage  possible  in  the  arbitration.  There 
is,  as  we  have  said,  no  evidence  that  Larson  was  acting  on 
the  immediate  suggestion  of  the  defendant  or  its  agents; 
and  so  far  as  he  was  actuated  by  no  other  motive  than  to 
secure  a  fair  and  unprejudiced  umpire,  even  if  he  did  not 
show  the  best  of  judgment,  the  defendant  is  not  to  be  held 
responsible  for  his  mistakes.  There  is  little  doubt  that 
the  appraisers  attempted  to  agree,  and  the  trial  court,  no 
doubt,  found  that  they  would  have  agreed  on  some  of  the 
names  presented  by  Larson,  had  not  plaintiffs  objected 
thereto.  We  are  content  to  hold  that  this  is  as  much  as 
can  be  claimed  from  the  evidence, — ^that  after  an  honest 
and  earnest  attempt  the  arbitrators  failed  to  agree,  and 
that  defendant  was  in  no  manner  responsible  for  their  dis- 
agreement. What,  then,  is  the  law  applicable  to  such  a 
state  of  facts?  If  an  umpire  is  not  chosen  because  of  a 
purpose  on  the  part  of  either  of  the  parties  to  prevent  or 
unreasonably  delay  the  adjustment  of  the  controversy,  or 
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because  of  the  improper  influence  of  the  insurer  or  the  in- 
sured on  the  appraiser,  calculated  to  prevent  or  delay  the 
submission,  the  party  responsible  for  the  delay  or  miscon- 
duct will  be  held  to  have  waived  the  appraisement.  Read 
V.  Insurance  Co.,  103  Iowa,  315,  and  cases  cited.  There 
is  no  evidence  from  which  a  jury  would  be  warranted  in 
finding  that  the  arbitration  failed  because  of  perverse 
conduct  or  want  of  good  faith  of  the  defendant  or  its  ad- 
juster. PlaintiflFs  and  their  appraiser  were  as  much  at 
fault,  if  not  more  than,     the     defendant;     hence  the  rulo 

quoted  from  the  Read  Case  does  not  apply.  Ascer- 
6  tainment  of  the   amount  of  loss  by   appraisement 

was  a  condition  precedent  to  a  right  of  action,  and, 
if  the  appraisers  selected  failed  to  agree  on  a  third,  this 
does  not  in  itself  justify  a  suit  for  the  amount  of  the  loss. 
In  the  absence  of  bad  faith  or  acts  intended  to  defeat  arbi- 
tration on  the  part  of  the  insurer,  the  plaintiff  must  pro- 
pose the  selection  of  other  arbitrators,  to  the  end  that  an 
award  may  be  agreed  upon,  and  the  basis  for  action  deter- 
mined. Davenport  v.  Insurance  Co,,  10  Daly,  355;  Alt- 
man  V.  Altman,  5  Daly,  436;  Caledonian  Insur- 
ance Co.  V,  Trauh,  83  Md.  524  (35  Atl.  Eep. 
13);  Carroll  v.  Insurance  Co,,  72  Cal.  279  (13 
Viv\  Rep.  863) ;  Levine  v.  Insurance  Co.,  66  Minn, 
mi)  (08  iSr.  W.  Eep.  855).  Following  this  rule, 
it  was  plaintiff's  duty,  when  the  appraisers  first  selected 
failed  to  agree,  through  no  fault  of  either  of  the  parties,  to 
select  a  new  appraiser,  in  order  that  the  amount  of  their  re- 
covery should  be  fixed.  They  could  not  arbitrarily  pro- 
coed  to  set  aside  the  agreement  for  arbitration  and  sue  for 
the  amount  of  loss;  for  the  defendant  agreed  to  pay  the 
nmount  found  due  by  the  appraisers,  and  in  the  absence  of 
fraud,  bad  faith,  or  culpable  neglect,  or  other  conduct 
amounting  to  a  resfusal  to  proceed  with  arbitration,  the 
defendant  had  the  right  to  stand  on  its  contract  rights.     It 

is  said  in  argument,  however,  that  the  question  of 
7  defendant's  good  faith  was  for  the  jury,  and  that  the 

court  was  not  justified  in  invading  its  province  and 
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decree  was  not  a  bar  to  an  action  by  the  trustee  for  the  unpaid 
purchase  money  and  to  establish  a  vendor's  lien,  as  a  question 
which  might  have  been  adjudicated,  since  the  decree  did  not 
determine  that  payment  had  beien  made. 

Vendobs  lien.  Defendant,  who  was  mortgagee  of  land,  was  a  party 
to  a  suit  by  the  mortgagor  against  the  trustee  of  the  property 
of  the  decedent^  who  held  the  legal  title  as  security  for  money 
advanced  to  pay  for  the  land,  to  quiet  her  title  to  the  land  on  the 
ground  that  the  advances  had  been  paid.  Title  was  confirmed 
In  the  mortgagor,  subject  to  any  claim  of  the  trustee  for  any 
unpaid  purchase  money.  During  the  pendency  of  such  suit  de- 
3  fendant  purchased  the  land  from  mortgage.  Code,  section  2924, 
provides  that  no  vendor's  lien  shall  be  in  force  after  convey- 
ance by  the  vendee  unless  such  lien  is  reserved  in  a  convey- 
ance, mortgage,  or  other  instrument,  duly  acknowledged  or 
recorded,  or  is  made  pending  suit  to  enforce  such  lien,  or  the 
party  purchasing  had  notice  thereof.  Held,  in  an  action  by  the 
trustee  to  enforce  the  vendor's  lien,  that  defendant  took  her 
grantor's  interest  subject  to  any  lien  that  might  be  established, 
and  section  2924,  had  no  application,  since  the  legal  title  was 
not  in  her  grantor  at  the  time  of  making  the  deed,  and  the  de- 
cree confirming  her  grantor's  title  protected  the  vendor's  lien. 

Limitation  of  Actions:  suit  for  purchase  price  of  land:  Ac- 
crual of  Cause  of  Action,  Where,  in  an  action  by  the  trustee 
of  the  estate  of  a  decedent  to  recover  unpaid  purchase  money 
and  to  establish  a  vendor's  lien  on  land,  the  title  to  which  had 
been  confirmed  in  another  in  an  action  to  quiet  title  subject  to 
the  claim  for  such  purchase  money,  the  evidence  shows  that  a 
deed  was  to  be  executed  by  plaitiff's  decedent  at  any  time  on 
the  payment  of  the  amount  advanced  by  decedent,  the  statutory 
2  limit  not  having  elapsed  since  a  demand  for  a  deed  and  the  en- 
try of  the  decree  confirming  the  title.  It  was  not  a  bar  to  the 
action,  since  the  decedent  could  not  sue  for  the  purchase  price 
until  such  demand  and  the  entry  of  such  decree. 

Appeal    from    Linn   District    Court, — Hon.  William.  Q. 
Thompson,  Judge. 

Satubday,  Decembeb  22,  1900. 

Action  to  recover  the  purchase  price  of  land  and  es- 
tablish a  vendor's  lien  thereon.  From  a  decree  as  prayed, 
the  defendant  Higgins  appeals. — Affirmed. 
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/.  M,  Earle  and  Rickcl  &  Crocker  for  appellant. 

Jamison  &  Smyth  and  W.  F.  Fitzgerald  for  appellee. 

Ladd,  J. — In  a  suit  begun  June  6,  1894,  and  affirmed 
in  this  court  May  27,  1897,  Estella  D.  Markley  alleged  in 
Ler  petition  ownership  of  the  80  acres  of  land  in  controversy, 

adverse  possession  for  12  years  that  plaintiff  herein 
1  claimed  interest  therein,  and  asked  that  her  title  be 

quieted.     Owen  answered  that  Daniel  Louthan   ao- 
<|uired  title  to  said  land  by  purchase  from  one  Stephens  in 
1888,  averred  his  o\Ynership  as  trustee  of  the  estate  of  Lou- 
than, and,  by  way  of  cross  petition  prayed  that  his  title  be 
quieted.     Elizabeth  D.  Ili^gins,  by  petition  of  intervention, 
alleging  the  execution  by  Markley  to  her  of  a  mortgao^e  on 
the  land  February  27,  1893,  and  joined^in  the  prayer  of 
plaintiff's  petition.     Mrs.  Markley,  in  reply  to  the  cross  pe- 
tition of  Owen,  denied  that  he  had  any  interest  in  the  land, 
and  stated  that  she  had  purchased  it  of  one  Litten  in  1876, 
H.  D.  Stephens  advancing  the  money  therefor  and  taking  ti- 
tle in  his  own  name  as  security,  and  that  she  immediately 
took  possession  and  has  since  held  it ;  that,  in  order  to  obtain 
more  time,  Louthan  was  induced  to  advance  the  purchase 
price  to  Stephens,  and,  under  an  oral  agreement,  took  the 
litle  as  security  for  the  repayment  of  the  money  loaned ;  and 
that  between  1888  and  1891  she  paid  Louthan  in  full,  and 
became  entitled  to  a  deed.     For  reply,  Owen  pleaded  a  gen- 
eral denial,  the  statute  of  limitations,  and  that,  if  there  was 
ever  such  a  contract  as  alleged,  no  part  of  the  promised 
money  had  been  paid.     The  issue,  then,  fairly  presented, 
was,  whether  Mrs.  Markley  was  owner  of  the  land.     The 
legal  title  was  in  Owen  as  trustee,  and,  whether  held  as  se- 
curity or  as  o^vner,  unless  the  amount  borrowed  or  the  pur- 
chase price  had  been  fully  paid,  it  ought  not  to  have  been 
quieted  in  Mrs.  Markley,  as  in  either  event  he  was  author- 
ized to  retain  it,  as  against  her,  until  she  had  performed  her 
agreement.     Nevertheless,  the  court  entered  a  decree  "that 
Vol  113  la— 47 
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the  title  *  *  *  be  and  is  confirmed  to  and  in  the  plain- 
tiff, and  that  defendant  be  debarred  and  is  estopped  from 
having  or  making  claim  of  title  thereto  adverse  to  plaintiff, 
or  right  of  possession  thereof,  except  whatever  claim  he  may 
have  or  establish  for  any  unpaid  purchase  money;  it  being 
intended  that  this  decree  does  not  affect  or  determine  any 
right  that  defendant  may  have  to  any  legal  lien  upon  said 
premises  for  money  advanced  for  the  purchase  of  said  prem- 
ises by  said  Daniel  Louthan,  deceased,  for  the  plaintiff  here- 
in." This  is,  indeed,  a  novel  decree,  quieting  title  in  one 
person  when  confessedly  in  another,  aiid  reserving  to  him 
holding  the  repudiated  title  "whatever  claim  he  may  have 
or  establish  for  any  unpaid  purchase  money."  Nor  is  this 
clarified  by  the  explanation  which  follows.  The  decree  is 
contradictory  and  illogical,  but  its  meaning  may  be  ascer- 
tained when  considered  in  connection  with  the  pleading. 
As  the  legal  title  was  conceded  to  have  been  in  Louthan, 

Mrs.  Markley  based  her  prayer  for  relief  on  having 
2  returned  to  him  the  money  paid  or  loaned  by  him. 

But  the  court  never  passed  on  that  issue,  thonsrh 
squarely  raised.  This  is  put  beyond  question  by  the  reserva- 
tions contained  in  the  decree.  Whether  paid  or  loaned,  the 
amount  was  expressly  reserved  for  future  adjustment.  Tt 
will  not  do  to  construe  the  decree  as  declaring  payment  to 
have  been  made,  when  it  expressly  declares  to  the  contrary. 
If  the  title  was  held  by  Louthan  as  security  or  as  owner, 
imder  an  agreement  to  convey,  the  decree  should  have  so 
stated,  and  the  amount  due  might  have  been  left  open  for 
future  adjustment.  We  think  this  was  all,  in  effect,  that 
was  intended,  as  the  court  declined  to  make  a  finding  essen- 
tial to  any  other  conclusion,  tt  decreed  the  land  Mrs. 
Markley's,  subject  to  whatever  amount  might  be  found  due 
Owen  as  trustee.  It  is  not  a  question  of  what  might  have 
been  adjudicated,  as  argued  by  appellant,  for  the  record 
conclusively  shows  that  the  issues  involved  were  never  de- 
termined. See  1  Van  Fleet,  Former  Adjudication,  section 
184. 
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II.  The  decree,  as  entered,  gives  no  intimation  as 
to  whether  the  land  was  held  by  Louthan  as  security  for 
money  advanced  or  as  his  own.  It  simply  finds  Mrs.  Mark- 
ley  entitled  to  the  land,  subject  to  a  lifen  for  the  amount  due 
from  her.  That  he  purchased  it  from  the  executors  of  the 
estate  of  Stephens  appears  from  the  testimony  of  Smyth, 
and  nothing  in  the  record  indicates  that  he  held  title  otlier 
than  as  owner. 

III.  The  appellant  relies  on  a  letter  said  to  have  been 
written  by  Louthan  in  June,  1891,  as  proving  full  payment 
for  the  land.  The  material  part  of  this  letter,  following 
mention  of  other  transactions,  reads:  "The  80  acres  was 
a  different  thing.  That  is  already  paid  for,  and  I  am  ready 
to  make  you  a  deed  whenever  you  call  for  it,"  A  copy  of 
Mrs.  Markley's  letter,  to  which  this  was  a  response,  had 
been  preserved,  and  the  original  of  Louthan,  Markley  testi- 
fied, had  been  lost  shortly  l>efore,  while  attending  the  state 
fair.  But  with  rare  foresight  he  had  taken  the  precaution 
to  have  one  Xewburn  make  a  copy  of  it  also,  and  that  was 
produced,  containing  the  language  quoted.  Even  with  that, 
as  seen,  the  court,  in  view  of  Markley's  utter  inability  to 
give  any  definite  information  as  to  the  time  or  manner  of 
payment,  declined  in  the  original  decree  to  say  the  purchase 
price  had  been  paid.  For  this  reason  the  petition  for  a  new 
trial,  when  the  portion  of  the  letter  set  out  was  sho^vn  to 
have  been  inserted  in  copying,  was  denied.  The  court  did 
not,  as  contended  by  the  appellant,  on  that  hearing  adjudge 
the  letter  genuine,  for  that,  admitting  it  to  be  spurious,  this 
furnished  no  ground  for  changing  the  decree,  which  merely 
found  Mrs.  Markley  entitled  to  the  land  upon  the  payment 
of  any  balance  owing  thereon.  The  evidence  shows  that 
Markley,  without  disclosing  his  purpose,  employed  another 
to  insert  the  language  set  out,  instead  of  this  sentence,  actu- 
ally contained  in  Louthan's  original  letter:  "The  80  acres 
is  a  different  thing.  You  was  to  pay  purchase  money  and 
interest  and  taxes,  and,  if  there  was  nothing  said  as  to  my 
making  deeds  when  part  of  the  money  was  paid,  I  will  agree 
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to  that  now."  As  changed,  the  original  was  burned  by  him 
after  the  preparation  of  the  copy.  There  is  no  occasion  for 
setting  out  the  details  of  this  transaction,  as  it  is  not  denied 
l)v  Markley.  Because  of  the  unsatisfactory  character  of  the 
abstract  prepared  we  have  been  compelled  to  go  to  the  tran- 
script, which  includes  that  of  the  original  hearing  and  on  pe- 
tition for  new  trial.  Upon  a  careful  examination  of  the 
entire  record,  we  are  convinced  that  ilarkley  by  false  and 
fabricated  testimony  deliberately  attempte<\  in  behalf  of 
his  wife,  to  wrest  from  the  estate  of  his  deceased  friend  the 
80  acres  of  land  without  paying  one  cent  of  the  purchase 
price. 

IV.  The  appellant  asserts  that  any  claim  plaintiff 
may  have  is  barred  by  the  statute  of  limitations.  The  evi- 
dence with  respect  to  the  arrangement  between  Louthan  and 

Markley  is  very  meager.     From  all     the     circum- 

3  stances  disclosed,  we  are  inclined  to  think  that  a  deed 
was  to  be  executed  at  any  time  upon  the  payment  of 

the  sum  Louthan  had  expended  with  interest.  Such  is  the 
inference  to  be  drawn  from  Louthan's  letter  and  other  evi- 
dence introduced.  If  so,  while  Louthan  might,  after  the 
lapse  of  a  reasonable  time  without  pa,>Tnent,  have  treated  the 
agreement  as  abandoned,  he  was  not  in  a  situation  to  sue  for 
the  price,  at  least  before  a  demand  for  a  deed,  and  probably 
not  until  the  entry  of  the  decree.  Either  was  within  the 
period  of  limitation.     See  Deming  v.  Haney,  23  Iowa,  77. 

V.  The  mortgage  to  Mrs.  Ili^ins  was  executed  Feb- 
ruary 27,  1893,  while  the  legal  title  was  in  plaintiff;  and  she 
received  her  deed  thereto  September  25,  1894,  during  the 

pendency  of  the  former  suit,  which  terminated  in  a 

4  decree  expressly  reserving  the   right  to   assert   the 
claim  for  purchase  money.     Clearly,  then,  she  took 

Mrs.  Markley's  interest,  subject  to  any  lien  that  might  be 
established,  and  section  2924  of  the  Code  has  no  application. 
That  contemplates  the  conveyance  of  the  legal  title  by  the 
vendee  after  he  has  received  it  from  the  vendor,  and  pre- 
cludes the  enforcement  of  the  lien  for  the  purchase  price  if 
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suit  is  pending  at  the  time,  unless  reserved  in  the  deed  or 
other  written  instrument.  Here  a  title  was  in  Owen  when  the 
deed  was  executed  to  Mrs.  Higgins,  and  afterwards,  when 
quieted  in  Mrs.  Markley,  this  Heti  was  protected.  We  are 
content  with  the  decree  of  the  district  court,  and  it  is  ait- 

FIBMED. 


Mbs.  Ida  B.  Hensler  v.  Thomas  Watts,  Appellant. 
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Sureties:  release  by  extension  op  time:  Consideration.  Where  ^  ^^ 
the  lime  of  payment  of  a  note  payable,  without  Interest,  or  on  or  ^^^  ^^i 
before  one  year  after  date,  was  extended  after  maturity  at  the  di89  85i| 
request  of  the  principal,  no  agreement  to  pay  interest  during 
such  period  of  extension  could  be  Implied,  In  the  absence  of 
a  stipulation  therefor;  and  hence  there  was  no  consideration 
for  such  extension  which  would  alter  the  original  contract,  and 
thus  relieve  the  surety,  who  had  not  consented  to  any  altera- 
tion of  the  note. 

Appeal  from  Polk  District  Court. — ^Hon.  W.  F.  Conrad, 

Judge. 

Saturday,  December  22,  1900. 

Action  on  a  promissory  note  executed  by  Phillips,  as 
principal,  and  the  defendant,  as  surety,  January  25,  1896, 
payable  "on  or  before  one  year  after  date."  Defense:  Ex- 
tension of  time  one  year  by  the  maker  without  the  surety's 
consent.  Verdict  was  directed  and  judgment  entered 
thereon  against  the  defendant,  who  appeals. — Affirmed. 

Spurrier  &  Maxwell  for  appellant, 

BlaTce,  SallenbacJc  &  Blake  for  appellee. 

Ladd^  J. — The  evidence  tended  to  show  plaintiff's  apent 
admitted,  about  one  year  and  three  months  after  the  matu- 
rity of  the  note,  that,  at  the  principal's  request,  and  without 
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the  consent  of  the  surety,  he  had  extended  the  note  ono 
year,  indorsing  thereon,  "Time  extended  to  January   25, 
1898/'     No  consideration  whatever  seems  to  have  passed 
from  the  principal  maker — not  even  a  promise  to  pay  in- 
terest on  the  money  for  any  definite  time.     The  appellant, 
however,  insists  that  a  promise  to  pay  interest  during  the 
period  of  the  extension  should  be  implied  from  the  request 
therefor,  and  that  when  so  brought  into  existence,  it  is  a 
sufficient  consideration  for  the  promise  of  forbearance  by 
the  payee.    But  the  makers  had  the  option  to  pay  this  note 
at  any  time,  before  as  well  as  after  maturity;  and,  even 
though  there  had  been  an  agreement  of  extension,  this,  un- 
less so  stipulated,  would  not  have  affected  this  condition  of 
the  instrument.     The  makers  would  still  have  the  privilege 
of  paying  whenever  they  might  choose.     In  these  circum- 
stances, the  request  to  extend  is  simply  for  a  favor  or  indul- 
gence, from  which  an  independent  promise  modifying  the 
terms  of  the  note  will  not  be  inferred.    We  have  discovered 
no  case  announcing  a  contrary  doctrine.       In  Nelson  v. 
Fla^g,  18  Wash.  39  (50  Pac.  Eep.  571),  and  Benson  v. 
Phlpps,  87  Tex.  578  (29  S.  W.  Rep.  1061),  where  a  prom- 
ise to  retain  the  money  at  the  same  rate  of  interest  was  pre- 
sumed from  a  request  for  extension,  the  notes  were  payable 
on  a  day  certain.     Whether   a  mere  agreement  to  retain 
money  at  the  same  rate  of  interest  fixed  in  the  note  is  a 
sufficient  consideration  for  an  extension  of  the  time  of  pay- 
ment, we  have  no  occasion  to  determine.     But  see  Hunt  v. 
Postlewait,  28  Iowa,  427,  and  Byers  v.  Harris,  67  Iowa, 
685. — ^Affirmed. 


6^  W.  A.  Shawyeb  v.  L.  V.  Chamberlain,  Appellant 

Evidence:  conversation  rt  telephone  admissible.  Evidence  of  a 
eonyersation  over  a  telephone  Is  not  Inadmissible  because  such 

1  communication  is  uncertain,  unreliable,  and  easily  manu- 
factured;  the  growth  of  this" method  of  inter-oommunlcation 
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being  a  fact  of  contemporary  history,  of  which  the  courts  will 
take  Judicial  notice. 

Parol  vabiance  of  invoice  taken.  The  fact  that  a  witness  had  madp 
an  invoice  of  the  cost  price  of  goods  did  not  preclude  him 
2    from  testifying  orally  to  the  wholesale  cost  thereof. 

Pleading:  violation  of  liquob  law  must  be  specially  pleaded. 
Where  the  evidence  showed  that  a  stock  of  goods  Included  In- 
toxicating liquors,  the  contract  will  not  be  held  void  under 
Code,  section  2423,  making  void  all  sales  of  intoxicating  liquor.' 
sold  In  vlolaton  of  the  law  governing  the  sale  thereof,  unless 
such  defense  was  specially  pleaded  as  required  by  Code,  section 
3629. 

CoNFOBMiNo  PLEA  TO  PBOOF.  Amendment  After  Verdict.  Under 
Code,  section  3600,  authorising  amendments  conforming  the 
pleadings  to  the  facts  proven  only  when  this  does  not  change 
substantially  the  defense,  defendant's  amendment  to  his 
4  answer  filed  two  days  after  the  verdict  was  returned^  In  which 
he  alleged  the  invalidity  of  the  contract  of  sale  In  question, 
as  violating  the  law  governing  the  sale  of  Intoxicating  liquors, 
was,  in  the  discretion  of  the  court,  properly  stricken  out,  since 
it  raised  an  entirely  new  issue. 

Appeal  from  Wright  District  Court. — ^Hon.   B.  P.   Bibd- 
SALT.,  Judge. 

Saturday^  December  22,  1900. 

The  defendant,  by  written  contract,  purchased  a  stock 
of  drugs  and  certain  fixtures  of  plaintiff  December  30,  1898, 
and  refused  to  carrv  out  its  terms,  and  this  is  an  action  for 
the  resulting  damages.  Verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appeals. — Affirmed. 

McGrath  &  Bryan  for  appellant 

Filkins  £•  Schaeffter  and  Nagle  &  Nagle  for  appellea 

Ladd,  J. — The  defendant  insists  that  the  testimony  of 
plaintiff  to  a  conversation  with  him  through  the  telephone 
ought  to  have  been  excluded,  for  that  it  is  of  too  uncertain 

and  easily  manufactured  a  character  to  be  compe- 
1  tent.     These  defects,  if  they  exist,  would  not  justify 

rejecting  such  evidence,  but  merely  affect  the  weight 
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it  should  receive.  This  method  of  communication,  of  re- 
cent origin,  is  one  of  the  incidents  of  contemporary  history, 
of  which  the  courts  take  judicial  notice.  It  greatly  facili- 
tates business  transactions,  and  there  is  no  better  reason  for 
rejecting  proof  of  a  conversation  over  a  telephone  line  than 
of  one  had  without  its  use.  Identity  may  be  established  by 
means  of  the  hearing  or  other  circumstances  quite  as  read- 
ily, though  possibly  not  as  certainly,  as  by  sight.  Wolfe  v. 
Railway  Co.,  97  Mo.  473  (11  S.  W.  Rep.  49,  10  Am.  St 
Rep.  331);  Oskamp  v,  Gadsen,  35  Neb.  7  (52  N.  W. 
Rep.  718,  17  L.  R.  A.  440) ;  Sullivan  v.  Kuydendall,  83 
Ky.  483.  See  German  Sav.  Bank  of  Davenport  v.  Citizens'^ 
Nat  Bank,  101  Iowa,  530;  Davis  v.  Walter,  70  Iowa,  465. 

II.  An  invoice  of  the  cost  price  of  the  goods  was  in- 
troduced in  evidence,  and  Lowry,  the  maker  of  it,  was 
allowed  to  orally  testify  to  the  wholesale  cost  thereof.     The 

mere  fact  that  a  memorandum  was  made  did  not  pre- 
2  elude   other   evidence   on    the    same   subject      See 

Ghristman,v.  Pearson,  100  Iowa,  634;  Lumber  Co.,  v. 
Thomas,  106  Iowa,  420.  If  the  witness  had  knowledge  in- 
dependent of  the  invoice,  it  might  be  elicited;  and,  if  he 
was  making  use  of  the  figures  in  the  book,  his  evidence  was 
without  prejudice. 

III.  The  record  discloses  that  the  stock  included  in- 
toxicating liquors  valued  at  $164.34.  The  defendant  urges 
that  because  of  this  the  contract  was  void,  under  section 
2423  of  the  Code.  See  Lindt  v.  Uihlein,  109  Iowa,  591. 
But  any  defense,  showing  that  a  contract,  written  or  oral, 
*  *  *  is  void  or  voidable  *  *  must  be  specially 
pleaded."     Section  3629,  Code;  Riech  v.  Bolch,  68  Iowa, 

526;  Glidden  v.  Higbee,  31  Iowa,  379.  No  such 
3  issue  was  presented  by  the  answer  until  the  verdict 

had  been  returned.  Nor  does  the  record  show  the 
trial  to  have  proceeded  on  that  theory.  The  evidence  of  in- 
toxicating liquors  came  out  in  proving  the  cost  price  of  the 
stock,  as  bearing  on  the  measure  of  damages ;  and  the  court, 
in  overruling  the  motion  to  direct  verdict  at  close  of  plain- 
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tiff's  evidence,  distinctly  rejected  the  attempt  to  inject  that 
issue  when  not  properly  plead.  In  the  instruction  sub- 
mitting the  interrogatory  as  to  whether  liquors  were  in- 
cluded in  the  stock,  the  jury  was  told  not  to  allow  that  fact 
any  influence  in  determining  the  case.  Calling  for  an  an- 
swer thereto,  in  these  circumstances,  cannot  be  construed  as 
treating  the  matter  of  inquiry  as  an  issue  in  the  trial. 

IV.  Two  days  after  the  verdict  was  returned,  the  de- 
fendant filed  an  amendment  to  his  answer,  setting  up  the 
alleged  invalidity  of  the  contract,  and  on  motion  this  was 

stricken  from  the  files.  Section  3600  of  the  Code 
4  authorizes  amendments  conforming  the  pleadings  to 

the  facts  proven  only  when  this  does  not  change  sub- 
stantially the  defense.  Wheeler  v.  City  of  Boone,  108 
Iowa,  235 ;  Denzler  v.  Rieckhojf,  97  Iowa,  75 ;  Oallaher  v. 
Head,  108  Iowa,  588;  Thoman  v.  Railway  Co.,  92  Iowa, 
196.  As  defendant  might  not  reasonably  have  anticipated 
Buch  liquors  formed  a  part  of  the  stock,  doubtless  he  would 
have  been  permitted  to  amend  his  answer  had  application 
been  made  as  soon  as  this  fact  appeared.  But,  as  it  raised 
an  entirely  new  issue,  the  court  did  not  abuse  its  discretion 
in  striking  it  when  filed  after  verdict. 

The  contract  was  sufficiently  definite,  and  the  eighth 
instruction  was  not  open  to  the  criticism  made. — Affirmed. 


L.  A.  Persons  v.  Ida  A.  Persons^  Administratrix,  Appel- 
lant. 

Contract  to  Buy  Timber  Claim:  coNsn)ERATioN.  A  contract  by 
plaintiff  to  purchase  a  timber  claim  of  defendant  is  without 
oonsideration,  the  claim  having  originally  been  taken  up  by  S, 
and  defendant  not  having  gone  Into  possession,  and  S.  not  hav- 
ing filed  a  relinquishment,  which  under  Acts  of  Congress,  May_ 
1880  (21  Stat  140),  was  the  only  way  he  could  dispose  of  his 
rights  in  the  land. 
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Appeal  from  Pottmvattamie  District  Court. — ^Hon.  Wai^tek 
I.  Smith,  Judge. 

Saturday,  Decembeb  22,  1900. 

Plaintiff  filed  a  claim  against  the  estate  of  H.  H. 
Persons,  deceased,  in  the  sum  of  $703.35.  The  administra- 
trix entered  a  denial,  and  set  up  a  counterclaim  in  favor  of 
the  estate  in  the  sum  of  $1,109.70.  The  cause  was  tried  to 
a  jury,  which  under  the  direction  of  the  court,  returned  a 
verdict  in  favor  of  plaintiff  for  the  sum  of  $515.69.  From 
a  judgment  allowing  the  claim  in  that  amount,  plaintiff  ap- 
peals.— Affirmed. 

T.  W.  Craig  and  Smith  McPherson  for  appellant- 

Edward  Mills  and  Benjamin  &  Preston  for  appellee. 

Waterman,  J. — The  contest  is  over  a  single  item  of 
the  counterclaim  which  was  disallowed  by  order  of  the  trial 
court.     This  was  a  charge  of  $600,  as  the  consideration  of 
a  sale  by  II.  H.  Persons  to  plaintiff  of  a  timber  claim,  so 
called,  in  Dakota.     The  undisputed  evidence  shows  that  the 
claim  was  originally  taken  up  by  one  E.  J.  Scott.     H.  H. 
Persons,  it  is  argued,  bought  of  Scott  and  sold  to  plaintiff. 
There  is  no  evidence,  however,  that  decedent  ever  procured 
any  relinquishment  to  be  filed  by  Scott,  or  ever  went  into 
possession.     It  is  conceded  that  the  claim  has  now  passed 
into  the  hands  of  another.     The  only  way  Scott  could  dis- 
pose of  his  rights  in  the  land  was  by  filing  a  written  relin- 
quishment   Act  Congress,  May,  1880  (21  Statutes  at  Large, 
140);  Palmer  v,  March,  34    Minn.  127   (24  N.  W.  Rep. 
374).    H.  IT.  Persons,  then,  never  had  the  title  to  this  claim 
nor  possession  thereof.    If  he  had  a  contract  with  plaintiff  by 
which  the  latter  was  to  purchase,  it  was  wholly  without  con- 
sideration.   Counsel  for  appellant  argue  that  the  contract  was 
for  the  purchase  of  the  improvements  on  the  land,  and  not  for 
the  land  itself.    This  is  not  in  accord  with  the  evidence  they 
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introduced.  Furthermore,  there  is  no  showing  that  there 
were  any  improvements  on  the  land  save  a  few  acres  of 
plowing,  and  it  is  difficult  to  see  how  this  could  have  been 
transferred  distinct  from  the  land. — Affiumbd. 


In  the  Matter  of  the  Guardianship  of  Ibma  Tolifabo 
AND  Elsie  Tolifaro^  Lizzie  J.  Tolifabo^  Guardian. 
Martin  Steinman,  George  A.  Bailey  and  W.  M. 
Wright,  Interveners,  Appellants. 

Final  Accounting  of  Guardian:  allowances  to  ouabdian.     Ex- 

penditures at  Request  of  Ward.    A  guardian  Is  not  entitled  to 
8    credits  for  expenditures  made  at  the  request  of  her  wards,  dur- 
ing their  minority,  unless  such  expenditures  were  proper. 

Support  of  Minors.    Wher6  money  is  bequeathed  to  minor  children 
to  be  paid  them  on  their  attaining  the  age  of  21    years,    and 
8    their  parents,  one  of  whom  is  their  guardian,  are  able  to  sup- 
port their  children    the  guardian  will  not  be  allowed  money 
expended  for  their  support  and  education  during  their  minority. 

Attendance  on  Suit  Brought  by  Guardian.    Where  it  was  not  shown 

4  that  it  was  necessary  for  a  guardian  to  attend  a  suit  instituted 

5  by  her  to  collect  money  belonging  to  her  ward,  and  her  attend- 

6  ance  was  in  part  for  her  own  Interest,  she  is  not  entitled  to 
credit  for  her  expenditures  therefor. 

Expense  of  Suit.  A  guardian  is  entitled  to  credit  for  money  neces- 
sarily expended  in  prosecuting  a  successful  suit  for  the  colleo- 

7  tion  of  property  belonging  to  her  ward,  though  it  does  not 
affirmatively  appear  that  the  action  was  prosecuted  by  order  of 
the  probate  court. 

Cost  and  Attorney  Fees.    A  guardian  is  entitled  to  credit  for  costs 
4    and  attorneys  fees  necessarily  expended  in  a  successful  suit  to 

6  collect  property  for  her  wards,  though  the  theory  of  recovery 

7  is  not  shown. 

Intervention  by  bondsmen.  Transfer  to  Equity.  Where  a  guard- 
ian's bondsmen  allege,  on  a  final  accounting  in  which  they  in- 
tervene,  that  certain  property  held  in  the  name  of  the  guardian 
was  purchased  with  the  money  of  the  wards,  the  cause  will  not 


748  In   re  Tolifauo.  [113    Lnva 


2  be  transferred  from  the  probate  to  the  equity  court,  in  order  to 
subject  such  property  to  the  claims  against  the  guardian,  since 
such  money  can  only  be  traced  by  a  suit  in  equity  after  the  ac- 
count has  been  determined  by  the  probate  court,  an  action  to 
determine  the  account  being  pending. 
Same.  Conspiracy  Between  Chiardian  and  Ward  to  Defraud  Bonds- 
men, The  charge  that  a  guardian  and  her  wards  combined  to 
2  defraud  her  bondsmen  may  be  considered  in  a  suit  to  determine 
her  accounts  in  which  the  bondsmen  were  parties. 

Supplemental  Opinion,   Thursday,  Octobeb  10,   1901. 

Wills:     oonstbuction:     Education  of  Beneficiaries.    Where  a  will 
provided  that  the  interest  on  moneys  invested  for  two  grand- 

1  daughters  should  be  paid  by  their  trustees  to  their  mother  or 
guardian,  to  be  expended,  "for  the  musical  education  of  said 
grandchildren/'  the  money  should  be  so  srent  by  the  children's 
parents  regardless  of  the  ability  of  the  parents  to  pay  for  such 
education. 

Same.     Where  a  will  required  the  interest  money  on  certain  be- 
quests to  be  expended  for  the    musical  education  of  the  bene- 

2  flciaries,  the  money  should  not  be  expended  for  general  educa- 
tion, but  be  confined  to  their  musical  education. 

Appeal  from  Woodbury  District   Court. — Hon.  William 
Hutchinson,  Judge. 

Tuesday,  January  15,  1901. 

This  is  a  proceeding  in  probate  on  exceptions  by  the 
wards  to  the  report  of  their  guardian.  The  interveners, 
bondsmen  for  the  guardian,  intervened,  and  for  reasons  al- 
leged asked  that  an  accounting  be  had,  that  the  reports  of  the 
guardian  be  approved,  the  guardian  discharged,  and  her 
bondsmen  released.  Issues  were  joined  on  the  petition  of 
intervention,  and,  upon  hearing  had,  judgment  was  rendered 
that  the  guardian  pay  to  each  ward  the  sum  of  $2,884.29, 
with  interest  at  6  per  cent,  from  date  of  judgment — Modir 
fied. 

Earl  Edmunds  and  T.  F.  Bevington  for  appellants, 

Kennedy,  Jackson  &  Kennedy  for  appellee. 

'A.  R.  Molyneaux  for  guardian. 
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Given,  J. — I.  The  report,  exceptions,  petition  of  i:i- 
ter^^enlion  and  its  amendments,  and  answer  thereto  cover 
about  30  pages  of  the  abstract.  It  is  unnecessary  that  we 
sot  them  out.  The  issues  will  sufficiently  appear  from  what 
follows.  These  wards  are  two  of  the  children  of  W.  H.  and 
Lizzie  J.  Tolifaro.  Mrs.  Alice  Pierce  Fifield,  of  Indiana, 
mother  of  Mrs.  Tolifaro,  and  grandmother  of  the  wards, 
devised  to  said  wards,  "as  a  gift  or  bequest,"  equally,  the 
proceeds  of  two  life  insurance  policies  for  $2,000  each,  and 
nominated  and  appointed  John  Levering,  of  Lafayette,  Ind., 
as  their  guardian  or  trustee  to  control  the  funds  until  they 
attained  the  age  of  21  years,  respectively,  when  the  same, 
with  accumulated  interest,  was  to  be  paid  to  them. 

1  After  the  death  of  Mrs.  Fifield,  Mrs.  Tolifaro,  then 
residing    with    her    husband    at    Correctionville    in 

Woodbury  county,  Iowa,  applied  to  the  district  court  of  that 
county  and  was  appointed  and  qualified  as  guardian  of  said 
wards,  said  interveners  and  said  W.  H.  Tolifaro  becoming 
her  bondsmen.  On  this  hearing  the  district  court  found 
that  about  June  1,  1889,  this  guardian  received  on  account 
of  said  bequest  the  sum  of  $3,693.41,  and,  as  neither  party 
complains  of  this  finding,  we  accept  it  as  correct.  The  ex- 
ceptions to  the  report  are  as  to  the  omission  to  charge  inter- 
est and  to  certain  credits  claimed  by  the  guardian 

2  and  the  interveners.     Xo  question  is  made  as  to  the 
right  of  appellants  to  intervene,  and  to  insist  upon  a 

correct  account,  but  there  is  dispute  as  to  whether  the  case 
is  in  equity  or  in  probate.  Interveners  alleged  a  fraudu- 
lent combination  between  the  guardian  and  wards  as  against 
them,  that  the  guardian  is  insolvent,  and  that  $500  of  the 
money  received  by  her  went  to  pay  for  a  certain  residence 
property,  the  title  to  which  was  taken  to  Mrs.  Tolifaro,  and 
which  they  ask  to  have  subjected  to  the  payment  of  any 
amount  the  guardian  may  be  found  to  owe.  The  court  prop- 
erly overruled  appellants'  motion  to  transfer  the  case  to 
equity.  It  is  for  a  settlement  in  probate,  and  whatever 
right  appellants  may  have  to  trace  the  money  into  the  prop- 
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orty  mentioned  must  be  asserted  in  equity,  when,  by  this 
accounting,  the  extent  of  the  liability  of  the  guardian  is 
determined.  It  appears  that  such  an  action  is  now  pending. 
As  to  the  charge  of  insolvency  there  is  no  dispute,  and  the 
charge  of  fraudulent  combination  is  proper  to  be  considered 
in  arriving  at  the  true  state  of  the  guardian's  account.  We 
may  say  here  that  we  find  no  sufficient  evidence  to  sustain 
the  allegation  of  fraudulent  combination,  but,  on  the  conr 
trary,  the  guardian  is  claiming  for  herself  all  that  appel- 
lants are  claiming  for  her  as  to  the  state  of  the 

3  account    Appellants  alleged  that  the  credits  in  ques- 
tion were  for  disbursements  made  at  the  instance  and 

requests  of  the  wards  during  minority.  Unless  they  were 
proper  disbursements  to  be  charged  to  the  wards,  their  re- 
quest does  not  make  them  so.  Appellants  also  allied  that 
the  wards  did  not  demand  an  accounting  until  four  or  five 
years  after  they  became  of  age,  and  that  on  account  thereof, 
and  of  their  affirmative  acts  ratifying  said  expenditures, 
they  are  estopped  from  now  questioning  the  same.  The 
evidence  does  not  support  this  claim  of  estoppel. 

II.  Of  the  credits  claimed  by  the  guardian  the  sum 
of  $61.50  is  undisputed,  which,  deducted  from  the  $3,- 
693.41  received  by  the  guardian,  leaves  $3,631.91  in  her 
hands  to  be  accounted  for.  As  against  this  she  claims  credits 
for  money  expended  in  collecting  the  bequest,  and  for  the 
support  and  education  of  her  wards,  and  it  is  to  these 

4  credits  that  exceptions  are  taken.     Concerning  the 
first,  the  facts  are  these:     The  will  of  Mrs.  Fifield, 

after  bequeathing  the  proceeds  of  said  life  insurance  to 
these  wards,  directed  that  it  should  be  "applied  for  their 
benefit,  use,  and  enjoyment  upon  their  attaining  the  f uH 
age  of  twenty-one  years."  It  further  provides  that,  "to  ac- 
complish this,  my  purpose,  I  hereby  nominate  and  appoint 
John  Levering,  of  this  city  of  Lafayette,  Indiana,  as  the 
.q;nardian  of  said  two  granddaughters  in  so  far  as  to  control 
this  fund,  and  I  direct  that  he  shall  be  their  trustee  during 
their  minority,  as  contemplated,  invest  said  money  so  ac- 
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quired  by  me  for  them  in  mortgaged  securities  upon  real 
estate,  enjoining  him  to  exercise  his  best  judgment  and  care 
in  making  such  investments  as  will  secure  or  realize  the 
best  rate  of  interest  obtainable  consistent  with  security,  as 
his  judgment  may  determine.  And  I  direct  that  on  attain- 
ing full  age,  as  named,  each  said  granddaughter,  or  the  sur- 
vivor of  them  shall  be  entitled  to  receive  from  said  trustee 
her  share  of  said  funds  or  investments,  with  the  accumula- 
tion of  interest  collected  thereon  by  said  trustee,  less  such 
taxes  or  expenses  as  he  may  be  subjected  to  in  the  manage- 
ment thereof."  Mr.  Levering  collected  $2,000  on  one 
6  of  the  policies,  and  Mrs.*  Tolifaro,     as     guardian, 

broug  an  action  against  him  in  Indiana  to  recover  the 
same,  and  recovered  it,  less  certain  costs  taxed  to  her.  The 
credits  claimed  in  this  connection  are,  "Paid  for  expenses 
attending  trial  at  time  of  securing  money,  self  and  children, 
$203."  The  other  credits  claimed  are  for  costs  and  attor- 
ney's fees,  amounting  to  $281.50.  The  record  does  not  dis- 
close upon  what  theory  the  guardian  succeeded  in  that  ac- 
tion, but  it  is  enough  for  us  to  know  that  the  adjudication 
was  in  her  favor.  We  must  presume  that  the  action  was 
rightfully  prosecuted,  and  therefore  that  she  is  entitled  to 
be  allowed  credit  for  amounts  necessarily  expended 

6  in  prosecuting  the  case.    It  is  not  shown  that  it  was 
necessary  for  her  to  attend  the  trial  in  the  interests 

of  her  wards,  and  her  attendance  seems  to  have  been,  in 

part,  at  least,  in  her  own  interests.     We  think  there  was 

no  error  in  disallowing  said  credit  of  $203.     For 

7  the  other  items  making  up  the  $281.50,  vouchers  are 
produced  that  show  that  they  were  expenses  neces- 
sarily incurred  in  prosecuting  said  action,  and  that  the  guard- 
ian paid  the  same.  True,  it  does  not  affirmatively  appear 
that  said  action  was  prosecuted  by  order  of  the  probate  court, 
but,  if  that  was  necessary,  we  must  presume  that  there  was 
such  an  order,  as  the  court  entertained  jurisdiction  of  that 
action.  We  conclude  that  the  guardian  should  be  credited 
with  said  payments  amounting  to  $281.50  as  of  the  date  at 
which  she  received  the  money  that  came  into  her  hands. 
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III.     The  other  credits  claimed  that  are  in  dispute  are 
for  expenses  incurred  and  paid  for  educating  and  clothing 
the  wards  and  for  traveling  expenses  in  going  to  and  from 
school  and  elsewhere.     The  guardian  and  interveners 
8  claim  that  in  this  manner  the  estate  of  each  ward 

was  entirely  consumed,  and  that,  therefore,  thev 
should  be  discharged  from  liability.  The  right  to  these  cred- 
its is  based  upon  a  claim  that  the  parents  of  these  wards  wert? 
unable  financially  to  clothe  and  educate  them  as  became 
their  station  in  life,  and  therefore  that  the  guardian  was 
warranted  in  making  these  disbursements.  The  evidence 
fails  to  show  that  the  parents  were  unable  to  clothe  and  edu- 
cate these  children.  The  facts  are  that  within  a  few  months 
after  the  guardian  received  this  money  she  turned  all  of  it 
excepting  $500  over  to  her  husband,  to  use  as  his  own,  with- 
out taking  any  security  therefor ;  and  he  so  used  it.  At  that 
time  Mr.  Tolifaro  and  his  family  were  living  upon  a  large 
and  valuable  farm,  which  he  owned,  subject  only  to  a  mort- 
gage of  about  $3,000.  He  was  then  apparently  prosperous, 
but  later,  from  ill  health  and  other  causes,  began  to  fail 
financially,  and  is  now  insolvent.  During  these  pears  of  their 
minority  Mr.  and  Mrs.  Tolifaro  provided  for  and  educatedd 
these  children  without  any  thought  of  charging  it  against 
them.  This  is  evidenced  by  the  fact  that  no  account  what- 
ever was  kept  of  these  expenditures.  That  they  were  able 
to  clothe  and  educate  the  children  is  shown  by  the  fact  that 
they  did  so,  not  out  of  the  children's  money,  but  out  of  their 
own  means.  This  money  was  to  come  to  the  children  until 
they  attained  the  age  of  21  years,  and  therefore  a  court  would 
hesitate,  if  not  decline,  to  order  it  expended  for  support, 
even  though  the  parents  were  unable  to  furnish  proper  sup- 
port. To  do  so  would  be  contrary  to  the  will  of  the  ^stator. 
It  is  a  familiar  rule  that,  if  the  court  would  not  order  the 
disbursement  in  advance,  it  will  not  approve  it  after  it 
is  made.  In  view  of  the  provisions  of  the  will  and  the  abil- 
ity of  these  parents  to  support  and  educate  these  children, 
no  court  would  have  ordered  the  expenses  of  their  clothing 
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and  education  to  be  paid  out  of  even  the  interest  on  their 
money,  much  less  the  principal.  There  was  no  error  in  re- 
fusing to  allow  these  credits  for  clothing  and  education.  It 
is  said  that  this  is  a  great  hardship  upon  the  bondsmen,  but 
this  is  no  reason  why  the  will  of  Mrs.  Fifield  should  be  de- 
feated, and  these  children  deprived  of  their  legacy.  Bonds- 
men are  required  to  meet  such  emergencies  as  this.  The 
judgment  of  the  district  court  will  be  modified  by  allowing 
an  additional  credit  for  $281.50  as  of  the  time  the  princi- 
pal was  received,  and,  as  thus  modified,  the  judgment  will 
stand  aflSrmed. 

IV.  Appellants  move  to  tax  the  costs  of  appellee's 
amendment  to  abstract  and  of  the  transcript  to  the  appellee. 
They  say:  "That  the  original  abstract,  without  anything 
stricken  therefrom,  the  appellee's  amendment  thereto,  except 
so  far  as  it  strikes  from  the  original  abstract,  and  this  amend- 
ment to  the  abstract,  contain  and  show  all  the  evidence  in- 
troduced or  given  ui)on  the  trial  of  said  cause,''  etc.  In  view 
of  this  admission  as  to  appellee's  amendment  to  the  abstract 
and  an  examination  of  the  abstracts,  we  conclude  that  the 
motion  should  be  overruled. — ^Modified  and  affibmed. 

Supplemental  Opinion. 
Thubsdat,  Octobeb  10,  1901. 

^  Peb  Cubiam. — On  reviewing  our  former  opinion,  on 
appellant's  petition  for  a  rehearing,  we  come  to  the  conclu- 
tion  that,  in  veiw  of  the  provisions  in  the  codicil  to  the  will 
of  Mrs.  Fifield,  further  credit  should  be  allowed  to  the 
guardian  for  moneys  expended  for  the  musical  education  of 
her  wards.  The  codicil  is  as  follows :  "That  article  or  para- 
graph XI.  of  said  will  be  so  changed  that  the  available  an- 
nual interest  collections  upon  the  moneys  invested  for  my 
granddaughters  therein  named,  Irma  Tolifaro  and  Elsie 
Tolif  aro,  shall  be  paid  over  by  their  truBtee  therein  named 
Vol.  113  Ia-48 
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■ 
each  year,  or  of  tener,  if  practicable  to  their  mother  or  guard- 
ian, to  be  expended  for  the  musical  education  of  said  Irma 
and  said  Elsie,  or  the  survivor  of  them,  until  they  shall  at- 
tain full  age,  respectively,  and  until  they  shall  be  entitled 
to  receive  the  principal  of  said  investment,  as  pro- 

1  vided  in  said  last  will."    This  clearly  authorized  the 
mother  or  guardian  to  expend  "the  available  interest 

collections"  for  the  musical  education  of  the  wards,  r^anl- 
less  of  the  ability  of  the  parents  to  pay  for  such  education. 
It  is  contended  that  it  was  the  intention  of  the  testator 
that  the  interest  should  be  expended  for  the  general  educa- 
tion of  the  wards;  but  not  so,  as  it  is  expressly  limited  to 
their  "musical   education."     The  guardian's  report 

2  only  states,  in  distinct  terms,  two  items  as  expended 
for  musical  education,  but  an  examination  of  the 

vouchers  and  other  evidence  shows  that  other  sums  were 
paid  for  this  purpose.  The  vouchers  •in  evidence,  construed 
in  the  light  of  the  testimony,  show  payments  for  musical 
education  of  the  wards  as  follows:  Voucher  No.  2,  $4.75; 
voucher  N"o.  3,  $21 ;  voucherNo.  7  and  the  indorsement 
thereon,  $82;  voucher  No.  11,  $346;  voucher  Xo.  12,  $240; 
voucher  No.  28,  $26.25, — aggregating  $726.  It  does  not 
appear  by  these, vouchers,  except  in  one  instance,  for  which 
ward  the  payments  were  made.  Voucher  No.  3  shows  that 
the  $21  were  paid  on  account  of  Elsie,  but  under  the  evi- 
dence we  conclude  that  an  equal  amotmt  was  paid  on  ac- 
count of  each  ward. 

In  view  of  these  findings,  our  conclusion  is  that  a  f  ur- 
ih«r  credit  than  those  allowed  in  the  opinion  of  $363  should 
be  allowed  on  account  of  the  musical  education  of  each 
ward^  and  that  the  petition  for  rehearing  be  overruled. 
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ABATEMENT— See  Intox   liQ  ,  '. 
ABATEMENT  OF  SUIT— See  ^kact  , '. 

ABUSE  OF  PROCESS. 

1.  Ejectment— Directed  Verdict— Defendant  obtained  a  judgment 

of  forcible  entry  and  detainer  against  the  stepfather  of 
plaintiff's  intestate.  At  t^he  time  the  writ  of  removal  was 
executed,  the  intestate  was  sick  with  the  measles  and  able 
to  sit  up  only  a  short  time.  The  day  was  cloudy  and  cold 
and  the  death  of  the  intestate  resulted  from  the  exposure 
occasioned  by  the  removal.  Held,  sufficient  to  support  a  find- 
ing that  there  was  abuse  of  process. — Bradshaw  v.  Frazier, 
579. 

2.  Contributory  Negigence  of  Nurse — Where  the  death  of  plain- 

tiff's intestate  resulted  from  exposure  occasioned  by  the  exe- 
cution of  a  writ  of  removal  sued  out  by  defendant,  the  fact 
that  the  intestate's  parents  were  guilty  of  negligence  in  car- 
ing for  intestate  after  the  exposture  constitutes  no  defense  to 
an  action  for  abuse  of  process. — Idem, 

ACCEPTANCE— See  Ofkkks.  «. 

ACCIDENTS— See  EviD  .  \  '*, ",  •^j  «•,  ••;  Insur  , »,«. 

ACCOMPLICES— See  Crim.  Law.  ». 

ACCOUNTING— See  Kstatiw  ok  Degbd.,  \  •, »,  *,»;  Gbn  Assign.,*. 

ACCJIETIONS— See  Boumdaribs, *, «;  INSTRUCT,*. 

ACKNOWLEDGMENTS— See  Notiob. 

1.  Articles  of  incorporation —  Acknowledgement~-Validity--WieTe 

a  certificate  of  acknowledgment  of  articles  of  incorporation 
of  a  mutual  fire  company  is  preceded  by  the  name  of  the 
state  and  county  and  the  signature  of  the  officer  is  followed 
by  words  "Notary  Public,"  it  is  sufficient  to  render  the  in- 
corporation  valid,  though  the  body  of  the  certifloate  does 
not  recite  that  the  officer  is  a  notary  public,  or  state  the 
county*  in  which  he  is  authorized  to  act — Smith  v.  Sher« 
man,  60L 

2.  Mortgage '  Loan  by  Bank —  By  Cashier — ^Where  .the  cashier  of 

a  bank  took  the  acknowledgment  to  a  mortgage  made  by  his 
debtor  to  the  bank,  the  fact  that  part  of  the  proceeds  went 
to  pay  off  the  cashier's  debt  did  not  give  him  such  an  interest 
therein  as  to  invalidate  his  certificate  of  acknowledgment — 
Bardsley  v.  German  American  Bank,  216. 

ACTION  FOR  DECEIT— See  Dkcicit,  *,  •, »,  \ »,  % »,  •,  »o.  »,  »•. 

ACTION  FOR  SUPPORT— See  Intox.  Liq.,  •;  Loss  or  Suppobt  to 
Child. 

ACTIONS — See  Contracjt.  « 

ADJUDICATION— See  DivoROB,  »;  JuDOM  , «. 
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ADJUSTERS— See  Insitr anor.  \  \ », «. »  *>;  Judombmts,  ^ 
ADMINISTRATORS  AND  EXECUTORS— See   CouNTKRCLAm ;    Es- 
tates OF  Decbdents,  ";  Interest. 

ADVERSE  POSSESSION. 

1.  Easements — Evidence — Defendant,  owning  the  land  lying  north 

of  plaintifTs  land,  purchased  a  strip  along  the  west  side  of  a 
tract  cornering  his  land  on  the  northeast,  thereby  gaining  a 
way  to  a  public  road  lying  on  the  north.  Plaintiff  subee- 
quently  purchased  a  strip  lying  along  the  west  side  of  the 
tract,  adjoining  defendant's  on  the  east,  so  that  plaintiff  by 
passing  over  such  strip  onto  and  over  the  strip  purchased  by 
defendant,  gained  a  way  to  the  same  road.  Held,  that  plain- 
tiff, by  a  mere  user  of  the  strip,  with  no  evidence  that  he 
claimed  a  way  as  of  right  did  not  gain  a  prescriptive  right 
of  way  over  the  strip  owned  by  defendant — Friday  v.  Henah, 
425. 

2.  Prescbiption  and. Dedication — Notice  of  Adverse  Claim— Code, 

section  3004,  which  requires  express  notice  of  adverse  claim, 

independent  of  use,  to  establish  an  easement  by  adverse  user 

does  not  relate  to  titles  by  dedication. — Dodge  v.  Hart,  685. 

AGENCY— See  Deceit,*;  Contracts,  ";  Insdb., »/,»/, •,»•.»';  Mcnic. 

COKP  •  *:  MoTinr.;  RAILROADS.  >,«»  *:  KlEC.  OF  RbM  ,*;  USUBY  '  ». 

AGENT  OF  OWNER— Seel NSDRANCi." 
ALLEYS — See  KhToppKL  «;  Highways,  ». 
ALTERNATIVE  RELIEF— See  Pleading,  \ 
AMENDMENT— See  Const.  Law,  >;  Practice,  •. 
ANIMALS— See  Railroads,  ". 

APPEAL— Se^  Loss  of  Support  to  Child,*;  Condemnation,  •; 

PLKAD.  and  PKACT.,^• 

1.  Abstracts — Timely   Filings — ^Where  appellee's   amendment  to 

the  abstract  is  used  for  the  purpose  of  bringing  before  the 
appellate  court  rulings  and  orders  which  were  made  subse- 
quent to  the  decree  appealed  from,  it  will  be  stricken  out,  and 
the  case  affirmed  as  to  such  rulings  and  orders,  where  it  was 
not  filed  thirty  days  before  the  term,  as  required. — ^Ruby  v. 
Downs,  574. 

2.  Amended     Abstract — Repetition — Costs — ^The     costs     of     an 

amended  abstract  should  not  be  charged  to  the  party  filing  it 
merely  because  it  contains  more  repetition  t|ian  is  really 
necessary. — Bowsher  v.  C,  B.  &  Q.  R.  Co.,  16. 

3.  Btriking   Additional    Abstract — ^The    supreme    court    will   not 

strike  an  abstract  on  the  ground  that  It  is  not  filed  in  time 
under  the  rules,  in  the  absenoe  of  a  showing  of  prejudice. — 
Tucker  v.  Carlson,  449. 

4.  Acquiesence  In  Decree  Dissolving  a  Corporation — Destroys  Ca- 
PACiTT  TO  Appeal  FROM  Dissolution — Appeal  from  Part  of 
Decree — ^Where  the  court  has  decreed  the  dissolution  of  a 
corporation  and  the  appointment  of  a  receiver,  and  the  cor- 
poration appeals  from  the  portion  of  the  decree  appointing 
the  receiver,  but  not  from  that  ordering  dissolution,  its 
acquiescence  in  the  decree  of  dissolution  terminates  its  exist- 
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ence  so  that  it  has  no  capacity  to  prosecute  an  appeal  from 
the  other  division  of  the  decree.— State  v.  Fidelity  L.  ft  T. 
Co.,  439. 
Argument— See  •,  pnst. 

5.  The  appellate  court  may  properly  disregard  a  question  not  •re- 

ferred to  in  the  printed  argument. — Butterfleld  v.  Treichler, 
828. 
Assignment  of  Errors. 

6.  Assignment  in  CJonnection  with  Argument — ^Where  an  assign- 

ment challenging  a  ruling  on  a  motion  to  strike  out  an 
amended  prayer  in  a  petition  is  found  In  connection  with 
appellant's  argument,  such  assignment  was  sufficient. — Hogue- 
land  V.  Arts. 

7.  Sufficiency — ^An  assignment  of  error  which  simply  states  that 

the  trial  court  erred  in  its  action  on  a  motion  is  not  sufficient, 
the  motion  containing  seven  grounds. — In  re  Jamison,  720. 

8.  Bame — The  court  erred  in  rulings  on  evidence  to  which  plain- 

tiff excepted,  as  shown  in  this  abstract;  erred  in  sustaining 
motion  (containing  seven  grounds)  from  the  jury  and  erred 
in  not  submitting  the  csase  to  the  jury,  are  insufficient. — Dairy 
V.  Iowa  Cent.  Ry.  Co..  716. 

9.  Motion  Having  Several  Grounds — ^Where  a  motion  contains  sev- 

eral grounds,  an  assignment  that  the  court  erred  in  ruling 
on  the  motion  is  insufficient. — Phelps  v.  Samson,  146;  Huss 
V.  R'y,  343. 

10.  Transfer  to   Eqihty   Docket    Made   in   Law   Action — Where 

plaintiffs  in  an  action  for  rent,  in  which  they  ask  for  equit- 
able relief  to  which  defendants  pleaded  a  chattel  mortgage 
as  a  superior  lien,  failed  to  assign  error  on  an  order  trans- 
ferring a  case  to  the  equity  docket,  they  cannot  review  the 
order  on  appeal. — McClelland  v.  Paul,  208. 

11.  Trial  Dk  Novo — Where  a  cause  is  triable  de  novo  on  appeal, 

and  is  presented  on  such  theory  by  appellant,  errors  assigned, 
which  relate  to  th^  introduction  of  evidence,  will  not  be  con- 
sidered.— Foy  V.  Armstrong,  639. 

12.  Assignment  of  Error  Necessary  as  to  Rulings  on  Motions  and 

Demurrer — Where  no  error  was  assigned  as  to  rulings  on  a 
motion  to  strike  out  an  kmendment  and  on  demurrer  to  the 
answer  in  an  equity  q^e,  such  rulings  cannot  be  reviewed 
on  appeal,  though  the  case  is  tried  de  novo. — Hogueland  v. 
Arts,  634. 
Attorney  Fee — See  ",  post. 

13.  Not  Granted  on  Certiorari  from  Discharge  for  Contempt — On 

certiorari  brought  to  test  the  legality  of  an  order  discharging 
a  defendant,  and  adjudging  him  not  guilty  of  contempt  in 
violating  an  injunction  against  selling  liquors,  plainti^'s  mo- 
tion to  tax  his  attorney  fees  and  costs  could  not  be  passed  on, 
where  no  judgment  had  been  rendered,  and  the  defendant 
was  not  before  the  appellate  court. — Garrett  v.  Bishop,  23. 

14.  Bill  of  Exceptions—  May  be  properly  filed  before  final  entry  of 

judgment. — Roe  v.  McCaughan,  274. 
SiPfeU  ilirnres  refer  to  •ubdivitions  of  Index.    The  otbert  to  page  of  report. 
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Certiorari— See  \post, 
Oondemnation-See  ^^  post. 
Contempts— See  **,  ante 
Corporation— See  *,  ante. 
Correction  of  Record— See  »•,  post. 
Exceptions— 

15.  Admission  of  Evidence — Where  there  was  no  exception  to  tlie 

court's  ruling  on  the  admissibility  of  evidence,  an  objection 
to  the  ruling  will  not  be  considered. — Parlic^r  v.  City  of  Ot- 
tumwa,  649. 

16.  Misconduct  of  Counsel — Where  counsel   is  cautioned   aq   re- 

quested concerning  his  opening  statement  and  no  subsequent 
action  of  the  court  is  requested  because  the  caution  has  not 
been  observed,  a  mere  exception  noted  at  the  end  of  the 
opening  statement  will  not  bring  up  for  review  the  question 
whether  counsel  had  conformed  to  the  said  direction  of  the 
court.— Klos  v.  Kahorik,  161. 

17.  Remarks  of  Trial  Judge — If  no  exception  was  taken,  at  the 

time,  to  a  remark  of  the  court,  all  objections  thereto  were 
waived.— Long  v.  Travelers  Ins.  Co.,  259. 

Evidence -See  »*,  ante;  «,",",  post. 
Pindings— See  »•.  post. 
Harmless  Error ~See  ^  post. 
Iigunctions— See  ■«.  post. 
Instructions  -See  ^^  post. 

18.  Stating  Issues  to  Jury — ^Where  the  trial  court  did  not  state 

the  issues  to  the  Jury  otherwise  than  by  copying  the  plead- 
ings in  his  charge,  the  Judgment  should  not  be  reversed  on 
that  ground  alone. — McDonald  v.  Bice,  44. 

Issues -See  ",  ante. 

Judgment— See  »*  i>ost. 

Misconduct  of  Counsel — See  **.  ante. 

Misconduct  of  Judge  -  See  ".  ante. 

19.  Notice — On  Co-defendant — When  Not  Required — Where  plain- 

tiff dismissed  his  action  as  against  one  defendant,  and  the 
controversy  on  appeal  can  be  determined  without  affecting 
the  rights  of  such  defendant,  plaintiff  cannot  complain  of 
the  other  defendart's  omission  to  serve  such  defendant  with 
notice  of  appeal. — Tucker  v   Carlson,  449. 

20.  Condemnation  for  School  Purposes — Where,  on  appeal  to  the 
,  district  court  trom  an  award  of  damages  in  proceedings  to 

condemn  lands  for  scbool  purposes  the  notice  of  appeal  was 
properly  entitled,  making  the  school  district  defendant,  was 
addressed,  "to  said  defendant."  while  also  naming  the  presi- 
dent of  the  board  and  county  superintendent,  and  served  on 
the  president,  an  objection  that  the  notice  was  insuf&cient  be- 
cause not  directed  to  or  served  on  the  school  district,  was 
not  well  taken. — Haggard  v.  Ind.  School  Diet  Algona,  486. 

21.  county   Superintendent   and    Sheriff — Code,    section    2816.    de- 

clares that  proceedings  for  the  condemnation  of  land  for 
school  purposes  are  to  be  instituted  before  the  county  super- 
intendent, and  that  from  an  estimate  of  damages  by  him  an 
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appeal  may  be  taken  by  giving  notice  thereof  as  in  case  of 
taking  property  for  works  of  internal  improvements.  Sec- 
tion 1999  provides  that  on  a  condemnation  of  private  prop- 
erty for  works  of  internal  improvement  the  sheritF  shall  ap- 
point freeholders  to  assess  the  damages  sustained,  and  make 
report  to  him,  and  a  subsequent  section  declares  that  an  ap- 
peal notice  shall  be  served  on  the  sheriff.  Held,  that  since, 
under  section  1999,  tbe  notice  of  appeal  is  to  be  served  on 
the  of&cer  before  whom  the  proceedings  are  conducted,  it 
is  proper,  on  appeal  to  the  district  court  from  the  award  of 
damages  on  condemnation  of  land  for  school  purposes,  to 
serve  the  notice  of  appeal  on  the  county  school  superintend- 
ent instead  of  on  the  sheriff. — Idem, 

22,  Signature  by  Attobney  Sufficient — ^A  notice  of  appeal  from 
a  decree,  reciting  that  plaintiff  appealed  therefrom,  and 
signed  by  plaintiffs  attorneys  on  behalf  of  their  client  is  not 
defective  because  not  signed  by  the  client. — Hogueland  v. 
Arts,  634. 

2Z,  Tax  Review — On  Whom  to  he  Served — Plaintiff  appealed  from 
the  assessment  of  the  defendant  city  council,  acting  as  a 
board  of  review,  and  the  acceptance  of  notice  of  appeal, 
signed  after  the  board's  adjournment,  was  "J.  B.  Seibert, 
Chairman."  Code,  section  1370,  makes  the  city  council  the 
reviewing  board  therein,  and  section  1373  provides  that  an 
appeal  may  be  taken  from  the  action  of  the  board  by  a 
written  notice  to  the  chairman  or  presiding  of&cer  of  the 

reviewing  board Code,  section  658,  prescribes  that  the 

mayor  shall  be  the  presiding  officer  of  the  council  and  that 
the  selection  of  a  chairman  pro  tern,  to  act  in  the  mayor's 
absence  shail  be  recorded.  At  the  time  plaintiff's  assess- 
ment  was  reviewed,  the  mayor  was  not  in  his  room,  but 
in  the  adjoining  office,  and  the  meeting  was  presided  over  by 
J.  P.  Seibert,  who  has  been  previously  elected  chairman  pro 
tern.,  though  such  election  had  never  been  recorded.  Held, 
that  the  notice  of  appeal  was  not  properly  served  within  the 
statute,  the  mayor  being  the  person  on  whom  service  should 
have  been  made. — Frost  v.  Board  of  Review,  547. 

24.  Timely  Service — An  appeal  will  be  dismissed  where  the  no- 

tice was  not  served  in  time. — ^Roe  v.  McCaughan,  274. 

25.  Rule  Applied — ^A  notice  of  appeal  from  the  vacation  of  a  judg- 

ment must  be  served  within  six  months  thereafter  and  not 
six  months  from  the  final  judgment  entered  after  such  vaca- 
tion.— Idem, 

ObjectionB— See  «>,«,  posi. 
Presumptions — See »»,  post, 

26.  Remittitur — Appellee  can  avoid  reversal  for  an  improper  recov- 

ery by  remitting  its  amount  by  offer  made  in  this  court. — 
Bowsher  v.  C,  B.  &  Q.  R.  Co.,  16 
Beview— See  *»,  *•,  posi, 

27.  Attodney  Fees — Granted  by  Judgment  Instead  of  as  Coats — 

Where  a  judgment,  signed  by  the  court,  allowed  attorney's 
fees  on  amounts  collected  by  plaintiff's  attorney,  before  suit 
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was  bec:un«  such  allowance  would  be  corrected  on  appeal 
from  the  judgment,  without  application  below  to  retax,  such 
application  being  required  only  when  the  erroneous  attor- 
ney's fee  was  inserted  by  the  court  in  taxing  costs. — ^Ainlej 
V.  American  M.  F.  Ins.  Co..  709. 

28.  Cebtiorabi — The  writ  of  certiorari  cannot  be  used  to  correct 

mere  errors,  but  only  to  test  the  Jurisdiction  of  an  inferior 
tribunal. — Butterfleld  v.  Treichler,  328. 

29.  Ck>NFiCT  IN  Evidence — A  finding  of  the  trial  court  on  conflicting 

evidence  will  not  be  disturbed  on  appeal,  unless  it  be  the  re- 
sult of  passion  or  prejudice,  or  so  clearly  against  the  evidence 
as  to  justify  the  conclusion  that  it  is  not  the  result  of  hon- 
est and  fair  discretion. — Roe  v.  McCaughan,  374;  McConnell 
V.  Poor,  133. 

30.  Same — The  conclusion  of    the    trial    court    on    the    question 

whether  a  confession  was  voluntary  will  not  be  disturbed  on 
appeal,  unless  clearly  erroneous. — State  v.  Storms,  385. 

31.  Evidence — When  Showing  of  What  is  Proposed  is  Unnecessary 

— As  the  evidence  intended  to  be  elicited  by  the  questions 
was  plainly  material  and  competent  as  bearing  on  the  negli- 
gence of  deceased  and  his  fellow  brakeman,  it  was  unneces- 
sary for  counsel  to  state  what  he  expected  to  prove  by  the 
answers  in  order  to  render  exclusion  of  the  questions  preju- 
dicial error. — Quinlan  v.  C,  R.  I.  &  P.  Ry.  Co.  89. 

32.  Ruling  on  Competency — The  finding  of  the  trial  court  in  an 

election  contest  that  the  ballots  cast  at  a  general  election 
were  not  properly  preserved,  will  not  be  disturbed  on  appeal 
unless  it  has  no  support  in  the  evidence. — DeLong  v.  Brown. 
370. 

33.  FiNDiNQS — ^Where  a  verdict  in  an  action  contesting  a  will  con- 

sists of  special  findings  in  contestant's  favor  on  the  two  issues 
involved,  viz.,  undue  infiuence  and  mental  incapacity,  it  will 
not  be  disturbed  on  the  ground  that  it  is  not  supported  by 
the  evidence,  if  either  of  the  findings  is  good. — In  re  Betts 
Estate,  111. 

84.  Form  or  Judgment — Estoppel  to  Complain  of — Objections— 
Where  defendants  objected  to  a  personal  judgment  because 
service  of  notice  was  accepted  outside  of  the  state,  and  the 
judgment  was  so  modified  as  to  leave  it  in  rem  only,  they 
could  not  complain  of  the  court's  ruling. — Clark  v.  Tull.  143. 

35.  Harmless  Error — The  failure  to  submit  to  a  jury  wiU  not  war- 

rant reversal  when  no  different  result  may  be  anticipated 
under  the  evidence,  had  a  jury  acted. — Haggard  v.  Ind.  School 
Dist.  Algona,  486. 

36.  Injunctions — Legality  of  Injunction — Ruling  on  Motion  to  Dis- 

solve Essential — ^Where  a  motion  to  dissolve  a  restraining 
order,  contained  in  the  notice  of  the  hearing  of  an  applica- 
tion for  an  injunction,  is  not  passed  on  by  the  court  making 
the  order,  its  legality  will  not  be  considered  on  appeal. — 
Lemmon  v.  Town  of  Guthrie  Cen.,  36. 


Small  figures  refer  to  subdlvUioDs  of  Index.    The  othert  to  page  of  report. 


Index.  761 

▲rPBAL    Continued 

87.— iKSTBucnoNS— Oi*lmutoWt?c  Iiutruction  Offered— A  refusal  to 
give  a  proper  Instruction  Is  not  error  where  It  Is  fully  cov- 
ered by  an  Instruction  given.-— Klos  v.  Kahorlk,  161. 

38. — Presumptions — Where  there  was  evidence  from  which  facts 
could  be  found  to  sustain  a  verdict.  It  will  be  presumed  In 
favor  of  a  general  verdict  that  such  facts  were  found,  though 
the  jury  failed  to  return  an  answer  to  a  special  Interrogatory. 
— Huss  V.  Chicago,  343. 

89.  Corrections  of  Record — It  must  be  presumed  on  appeal,  where 
nothing  otherwise  appears,  that  the  Judge  did  his  duty  In 
signing  the  record. — Perry  v.  Kaspar,  268. 

40.  0B.IE0TI0NS — Immaterial^    Incompetent    and    Irrelevant    Con- 

strued — Where  the  party  objecting  to  the  admission  of  an 
extract  from  a  medical  book  stated  that  it  was  incompetent, 
immaterial  and  irrelevant  and  that  no  point  was  made  "be- 
cause it  is  contained  in  or  is  a  part  of  what  purports  to  be  a 
book  or  treatise  by  the  author  named,  but  because  the  sub- 
ject matter  is  incompetent"  and  that  his  objection  did  not 
go  to  the  competency  of  this  class  or  character  of  testimony, 
his  objection  was  to  the  competency  of  the  subject  matter, 
and  not  to  the  form  in  which  the  testimony  was  offered  and 
the  latter  objection  is  waived  and  cannot  be  urged  on  appeal. 
— In  re  Betts'  Estate   111. 

41.  Transactions  With  One  Deceased — ^Where  the  testimony  of  a 

witness  was  not  objected  to  on  the  trial  on  the  ground  that 
it  was  incompetent  as  calling  for  a  personal  transaction  with 
a  person  deceased,  the  objection  can  not  be  raised  on  appeal. 
— Bird  V.  Jacobus,  194. 

42.  Refusal  to  Strike  Pleading  for  Being  Filed  Late — The  re- 

fusal of  the  trial  court  to  strike  out  defendant's  amended  and 
substituted  answer  as  being  filed  too  late  will  not  be  consid- 
ered on  appeal. — Klos  v.  Zahorik,  161. 

43.  Trial  Below — Statute  of  Limitations — Where  a  verdict  is  di- 

rected for  plaintiff,  he  cannot,  on  defendant's  appeal,  urge  a 
plea  of  the  statute  of  limitations  as  to  which  no  evidenoe  was 
adduced  below. — Dairy  v.  Iowa  Cent  Ry.  Co..  716. 

44.  VKRDicrr— Special  Findings — ^Plaintiff's  animals  got  on  defend- 

ant's track,  through  a  defective  gate,  and  were  killed.  The 
court  charged,  in  an  action  therefor,  that  if  the  jury  failed 
to  find  from  the  evidence  the  cause  of  the  gate  being  open 
at  the  time  plaintiff's  horses  went  on  the  track,  the  verdict 
must  be  for  defendant,  and  the  jury,  in  answer  to  a  special 
Interrogatory,  found  that  the  gate  was  open  because  of  de- 
fendant's negligence.  Defendant  did  not  object  to  the  answer 
as  Indefinite,  or  move  to  set  aside  the  verdict  for  failure  of 
the  jury  to  properly  answer  it.  Held,  that  a  verdict  for  plain- 
tiff would  not  be  set  aside  on  the  ground  that  the  jury  failed 
to  find  the  existence  of  the  facts  essntial  to  its  support — 
HusB  V.  Chicago  G.  W.  Ry.  Co.,  343. 

46.  Bame — Review  of  Verdict  for  Passion  and  Prejudice — ^A  vendee 
transferred  his  contract  for  a  sale  of  land  to  a  third  perron, 
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who  agreed  to  pay  certain  deferred  payments.  Thereafter 
the  vendor  brought  action  against  the  vendee  to  collect  such 
payments  and  the  cause  was  dismissed,  and  a  writing  giTen 
to  the  vendee  reciting  that  it  was  dismissed  in  consideration 
of  the  payment  of  costs,  and  that  the  vendee  agreed  to  aaslst 
the  vendor  in  recovering  the  deferred  payments  from  the 
assignee  of  the  contract.  The  vendor  and  his  attorney  tes- 
tified that  the  cause  was  dismissed  to  enable  to  vendee  to 
collect  the  money  from  the  assignee  and  that  it  was  expressly 
stated  that  the  dismissal  would  not  relieve  the  vendee  from 
liability.  The  vendee  testified  that  the  attorneys  stated  it 
would  relieve  the  vendee.  fTekl,  not  sufficient  to  sustain  a 
finding  that  the  vendee  had  been  released. — Eastman  v. 
Miller.  404. 

46.  Review  of  Verdict  Reduced  by  Court — Where  a  verdict  is  ren- 

dered for  an  amount  in  excess  of  that  justified  by  the  evi- 
dence, and  the  trial  court  has  reduced  the  amount  to  such 
sum  as  it  deemed  proper,  and  the  amount  as  so  reduced  is 
supported  by  the  evidence,  and  the  verdict  is  supported  by 
the  evidence  in  all  other  particulars,  the  judgment  entered 
thereon  is  not  reversible  on  the  ground  that  the  verdict  is 
th  result  of  passion  and  prejudice. — Dashiel  v.  Harshman, 
283. 
Striking  ofT— See  •.  ♦«,  anie, 

47.  Stare    D€c\9\9— Legislative    Construction — Cannot    be     given 

weight  against  a  ruling  by  the  supreme  court — Stork  v.  Su- 
preme Lodge  K.  of  P.,  724. 

Tax  Beview-S-e  *»,  anle. 

Transfer    S^«  »^  anU. 

Trial  de  novo— S***-  ", ",  anif. 

Trial  below— *<  p  *«.  anU, 

Vacation  of  Judgment  -See  **,  anU, 

Verdict— s»^to  **,  **,  *•.  anle, 
APPLICVnoV— r;'>Pr  of— see  Insurance  >»,",". 
ARBITRATION— See  Insur  .  ",»  « 
ARTICLES  OP  INCORPORATION— See  Corp  ,  ',>• 
ASSIGNMENT— See  Dkkds,';  Payment,  »;  Practice  • 

ATTACHMKNTS. 

Discharge  on  Motion — Must  be  had  Before  Trial — A  levy  and  sale 
under  attachment  can  not  be  set  aside  and  discharged,  on 
motion,  after  final  adjudication  and  order  of  special  execu- 
tion and  sale  of  property. — Clark  v.  Tull,  143. 

ATTORNEY  AND  CLIENT— See  Appeal.  «;  J  urisd,';  Mort- 
gages. *;  Pi.KAi> .  •  •. 

1.  Co  Attorneys—  Retention  by  One  of  Fee  Collected — ^Where  both 
parties  were  employed  as  attorneys  for  the  settlment  of  a 
suit,  and  plaintiff  told  defendant  to  retain  his  portion  of  the 
fee  for  him,  the  relation  of  attorney  and  client  was  not  there- 
by created  between  them;  and  on  defendant's  collecting  the 
fee  and  refusing  to  pay  over  any  amount  thereof  to  plaintiff, 
he  could  not  maintain  proceedings  under  Code,  secticm  3826, 
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providing  that  a  judgment  may  be  obtained,  on  motion,  by  a 
client  against  an  attorney,  for  money  collected. — Downs  v. 
Davis.  529. 

2.  Proceedings  Subsequent  to  Judgment  in  Party's  Favor  — No- 
tice TO  Attorney — After  rendition  of  Judgment  in  a  party's 
favor,  he  is  not  chargeable  with  notice  of  subsequent  motions 
in  the  cause  unless  actual  notice  has  been  given  him,  and 
after  the  rendition  of  judgment,  the  signing  of  the  record, 
and  the  apparent  cod  elusion  of  the  case,  he  cannot  be  bound 
as  to  subsequent  proceedings  therein  by  service  of  notice  on 
his  attorneys,  except  in  cases  of  appeal  and  retaxation  of 
costs  and  like  cases,  especially  provided  for  by  statute. — 
Perry  v.  Kaspar,  268. 

ATTORNEY  FEES—See  aj»pkal,  ".  ";  Estates  OF  Dkcbd.,  «;  Prao 
TICK.  *.  • 

BAGGAGE>~See  RAiLROAr»«».  *.  *,*. 

BANK  AND  CASHIER— See  a  oknowledg  ,  •. 

BANKS— See  Crim  Law.  »».»,«.",«•,*•. 

BICYCLES— See  EviD    »• 

BILL  OF  EXCEPTIONS— See  Appeal." 

BONDS — See  ^  stat  of  Dkckii..  ». '.    Intox  L'Q  . ':  Ji'DOM ,  •. 

BOOKS  OF  ACCOUNT— See  kviD.,  ♦. 

BOUNDARIES. 

1.  Agreed  Boundaries — Burden  of  Proof— A  quarter  section  of 
land,  through  which  a  meandered  river  ran.  contained  83.2 
acres  of  land,  partly  north  and  partly  south  of  the  river. 
Forty  acres  of  the  east  end  of  the  quarter  was  patented  to 
plaintiff  and  forty-three  and  two-tenths  acres  of  the  quarter 
was  patented  to  another.  Defendant  claimed  that  by  agree- 
ment of  the  patentee  the  land  was  divided  between  them  so 
as  to  make  the  north  line  of  the  river,  inptead  of  the  south 
line  of  the  quarter,  the  south  line  of  plaintifTs  quarter.  Held, 
that  the  burden  was  on  the  defendant  to  show  such  agree- 
ment and  division,  and,  in  the  absence  of  such  showing, 
plaintiff's  land  should  be  held  to  extend  to  the  south  line 
of  the  quarter  section. — Dashiel  v.  Harshman,  283. 

2.  Meandered  Streams — Accretions — Where    a    meandered    navi- 

gable stream  runs  through  a  government  subdivision  of  land, 
a  patent  of  each  subdivision,  does  not  convey  to  the  patentee 
title  to  the  land  in  the  stream  between  the  meander  lines. — 
Idem, 

3.  Same — A  river  ran  through  a  quarter  section  of  school  land 

at  the  time  of  the  goverment  survey,  so  as  to  leave  83.3  acres 
of  land,  part  being  north  and  part  south  of  the  river.  The 
river  was  meandered,  but  the  section  was  not  subdivided  by 
the  government.  The  state  issued  a  patent  to  plaintiff  for 
forty  acres  of  the  east  end  of  the  quarter  section,  and  a 
patent  to  another  for  forty-three  and  two-tenths  acres  of  the 
quarter.  Held,  that  plaintiff's  patent  vested  title  in  her  to 
forty  acres  on  the  east  side  of  the  quarter  section,  excluding 
the  river  as  meandered  by  the  United  States  survey;  that  the 
width  of  such  tract  was  equal  on  the  north  and  south  lines 
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thereof,  and  the  west  line  thereof  parallel  with  the  east  line 
of  the  section. — Idem, 

4.  Opinion  Evidence  at  to  Area — -Where  plaintiff  owned  land 
through  which  ran  a  meandered  river,  which  had  changed  Its 
bed  materially  since  a  government  survey  and  plat  were  made. 
and  there  was  no  plat  or  survey  made  since  the  location  of  the 
river  changed,  a  witness  familiar  with  the  land,  may  testify 
as  to  the  number  of  acres  on  one  side  of  the  river. — Idem. 
BOUNDARY  OF  COUNTIES—See  Cribi.  Law," 

BREACH  OF  PROMISE  ACTION. 

1.  Evidence — Physical  Examination  of  Plaintiff — PlecLding — 
Where  the  defendant  in  an  action  for  breach  of  marriage 
promise  only  pleads  the  diseased  condition  of  plaintiff  as 
tending  to  show  that  the  contract  was  not  made,  it  is  not 
error  to  refuse  to  require  plaintiff  to  submit  to  a  physical 
examination. — Vierllng  v.  Binder,  337. 

2.  Specific  Property  Owned  by  Defendant — Evidence  of  the  spe- 
cific property  owned  by  defendant  is  admissible  in  an  action 
for  breach  of  promise  marriage  promise. — Idem. 

8.  Same — When  the  trial  of  an  action  for  breach  of  marriage  con- 
tract occurs  shortly  after  the  contract  is  alleged  to  have  been 
made,  evidence  of  property  owned  by  defendant  at  the  time 
of  trial  is  admissible. — Idem. 

4.  Plea  and  Charge — Where  the  defendant  In  an  action  for  breach 

of  marriage  contract  pleads  the  diseased  condition  of  the 
plaintiff,  on  the  question  of  the  existence  of  the  contract,  and 
not  in  mitigation  of  the  damages,  and  his  instructions  only 
request  that  evidence  of  such  condition  be  considered  in  bar, 
he  cannot  object  that  the  instructions  do  not  authorize  its 
consideration  in  mitigation  of  damages. — Idem. 

5.  Same — Harmless  Error — Where  the  evidence  of  the  value  of  de- 

fendant's property  at  the  time  of  trial  for  breach  of  marriage 
promise  shows  a  less  value  than  his  representations  of  wealth 
at  the  time  of  making  the  contract,  error  in  not  limiting  such 
evidence  to  the  property  owned  at  the  time  of  the  execution 
of  the  contract  is  harmless. — Idem, 

6.  Pleading — Matter  of  Denial  Excuse — 'Oonfession  and  Avoid- 

ance— Where  the  defendant  in  an  action  for  breach  of  mar- 
riage contract  pleads  the  physical  condition  of  the  plaintitF 
as  tending  to  show  that  the  alleged  contract  was  not  made, 
and  not  to  excuse  performance,  it  cannot  be  considered  for 
the  latter  purpose. — Idem, 
BROKERS— See  Contracts,  »<>;  Evid.,  ",  >». 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Insolvency — Right  to  Offset  hy  Borrowing  Member — Defendant 
obtained  twelve  shares  of  stock  in  a  building  and  loan  asso- 
ciation by  offering  a  premium  of  |60  a  share,  and  executed  a 
note  for  |1,200,  interest  payable  on  |600.  His  certificates  of 
stock  provided  that  he  should  pay  sixty  cents  monthly  for 
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each  share  until  it  was  matured  or  was  grown,  5Q  cents  of 
which  should  go  into  the  loan  fund,  and  that  whenever  the 
monthly  payments  on  the  shares*  together  with  the  appor- 
tioned profits,  amounted  to  |100,  a  share  should  be  deemed 
matured.  The  note  specified  that  if  the  installments  of  in- 
terest or  monthly  payments  of  the  stock  were  paid  until  it 
matured,  defendant,  on  surrender  of  the  stock,  should  be  en- 
titled to  the  cancellation  of  his  note.  The  company  became 
insolvent,  and  its  receiver  sued  to  foreclose  defendant's 
mortgage.  Held  that  defendant  was  not  entitled  to  offset 
against  his  debt  the  amount  paid  as  premiums  on  his  stock 
on  the  ground  that  payment  of  the  monthly  dues,  so  far  as 
It  applied  to  six  shares  of  the  stock,  was  in  reality  a  payment 
of  the  premiums  contracted  for. — Hale  v.  Kline.  523. 

BURDEN  OF  PROOF— See  Boundahibs,  ';  Kvid.,  *;  Iknoc.  Purch. 
>:  LiBFL.  ».»:  Nkqliokmcr.  *. 

BURGLARY— See  Crim.  Law.  », «.  •*. 

CANCELLATION   OP  DEEDS. 

1.  VifMntoi  Delivery — Ratification   by  Grantor — Evidence  in  an 

Wtion  by  a  grantor  to  cancel  his  deed,  on  the  ground  that  it 
was*  delivered  without  his  authority,  is  insufficient  to  estab- 
lish plaintiff's  claim,  where  the  evidence  shows  that  she  rati- 
fied the  transaction — Harkness  v.  Cleaves.  140. 

2.  Tender  op  Consideration  Essential — ^A  grantor  who  has  not 

tendered  back  the  consideration  before  commencing  an  action 
to  cancel  his  deed,  on  the  ground  that  it  was  delivered  with- 
out his  authority,  is  not  entitled  to  relief. — Idem, 

CASHIER— See  Ackhowlkdomrnts  •. 

CERTIFICATION  OF  TAXES— See  Taxation,  ». 

CERTIORARI— See  Appeal.";  J urisd., •,«. 

CHARGE  AND  PROOF— See  Fraud.  •. 

COLLISION— See  EviD  ,  «. 

COMMISSIONS— See    Contracts.  ";  Evid  .  ",  » 

COMPENSATION  OF  OFFICERS— See  MUNIC,  Corp.,  ",",". 

COMPROMISE— See  Ofkers.^ 

CONCLUSIONS— See  JSviD  ,  •. 

CONDEMNATION    FOR   SCHOOL  PURPOSES— See 

Appeal,  «  «;  Rail.,  ".  ".  « 

1.  Measure  of  Damages — On  an  award  of  damages,  for  the  appro- 

priation .of  half  a  lot  for  school  purposes,  the  other  half  be- 
ing occupied  by  the  owner's  dwelling,  the  damages  are  not 
limited  to  the  value  of  the  land  taken,  but  may  include  the 
damage  to  the  entire  premises,  if  occupied  as  a  whole. — 
Haggard  v.  Ind.  School  DIst.  Algona.  486. 

2.  Same — Where  half  a  lot  is  condemned  for  school  purposes,  the 

fact  that  it  is  separated  from  the  other  half  by  an  alley  does 
not  prevent  the  owner  being  entitled  to  damages  not  only 
for  the  value  of  the  land  taken,  but  for  the  injury  to  the  en- 
tire lot,  if  occupied  as  a  whole. — Idem. 

8.    Jury   Question — ^The   question   whether   the   premises   are   so 
owned  and  used,  together  with  the  damages  to  be  allowed. 
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not  only  for  the  value  of  the  land  taken,  but  for  any  damages 
accruing  to  the  whole  tract,  is  a  question  for  the  Jury — Idem. 

4.  ConMHfnpntiAl  Damiirp^— On  condemnation  of  land  for  tlie  erec- 
tion of  a  school  house,  the  land  bein^  taken  next  to  the  own- 
er's residence,  the  owner  is  entitled  to  damages  for  conse- 
quential injuries  due  to  the  proximity  of  the  improvement. — 
Idem. 

6.  Same — The  advantages   resulting  from    the    proximity    of    a 

school  building  may  not  be  considered. — Idem. 

•.  Evidence — On  appeal  to  the  district  court  from  the  award  of 
damages,  it  was  proper  to  allow  a  witness,  in  proceedings 
for  determining  the  damages,  to  be  asked  what  the  value  of 
the  half  lot  in  question  would  be  worth  to  the  rest  of  the 
owner's  property. — Idem. 

7.  Harmless  Admission — Where,  on  such  appeal,  a  witness  testi- 

fied as  to  what  his  property  in  the  neighborhood  sold  for.  and 
was  then  allowed  to  state,  over  the  objection  of  the  school 
district,  the  value  of  the  improvements  on  such  property, 
there  was  no  prejudice  to  the  district;  what  he  haC  stated 
as  to  the  value  of  the  lot  and  the  value  of  the  improvements 
separately  correspondent  substantially  to  what  he  had  testi- 
fied to  as  to  what  he  sold  it  for. — Idem. 

8.  Harmless  Exclusion  of  Evidence — Where,  on  such  appeal,  com- 

plaint was  made  of  the  exclusion  of  the  valuation  of  the 
property  as  shown  by  the  return  thereof  made  by  the  owner 
to  the  assessor,  but  the  record  did  not  show  what  value  the 
owner  put  on  the  property  in  his  return,  the  exclusion  can 
not  be  regarded  as  error. — Idem. 

9.  Judgment  on  Appeal —  Not  Allowed  on  Assessment  by  Jubt — 

On  such  appeal  it  was  error  to  render  Judgment  against  the 

school  district  for  the  amount  of  damages  allowed  on  appeal. 

The  district  had  the  right  to  abandon  the  improvement  and 

decline  to  pay  the  amount  assessed. — Idem. 
CONDITIONS  PRECEDENT— See  Inscranob,  »«.  ".  ";  Plxadinos  •. 
CONFRSSroNS—See  Appeal,  ~  ;  Cbim.  Law  »,  •. »,  •. 
CONFESSIONS  AND  AVOIDANCE— See  Breach  of  Prom..  •. 
CONFESSION  OF  JUDGMENT— See  OFFERS,  •. 
CONFLICT  OF  LAWS— See  Crim.  Law,* 
CONSENT— See  Judgm.,  ». 
CONSIDERATION— See  Contracts,  ».  *,  •,  •,  ••  %  ";  Canckllatiok  of 

Drrds.^;  Prin.  and  Surety^ »,•,♦;  Railboaim.  «>. 
CONSPIRACY— See  Crim.  Law,  »«;  Estate  of  Diced.,  ». 

CONSTITUTIONAL  LAW. 

1.  Amendments  to  Constitution—  Vaudity— The   failure   of    one 

house  to  enter  a  proposed  amendment  in  full  in  its  Journal 
renders  the  amendment  invalid. — State  v.  BrocHdiart,  260. 

2.  ''By-Laws  of  a  General  or  Permanent  Nature."  Defined  to  In- 

clude Franchlae  Ordinance — Publication— The  term  "By- 
Laws  of  a  general  or  permanent  nature."  used  iA  Code  1873. 
section  492.  requiring  publication  of  such  By-Laws,  and  pro- 
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Tiding  that  they  shall  take  effect  and  be  In  force  at  the  ex- 
piration of  five  days  after  they  have  been  published,  includes 
a  city  ordinance  granting  a  franchise. — State  ex  rel.  Bump 
▼.  Bridge  Co.,  80. 

3.  Discriminating  Ordinances— A    city    ordinance    permitting    a 

street  railway  company  engaged  in  interstate  commerce  un- 
der franchise  granted  by  the  city  to  make  discrimination  in 
rates  in  favor  of  residents  of  the  city  against  residents  of 
another  state  is  unconstitutional. — Idem, 

4.  Stare  Decisis —  Dictum  Defined — ^Where  several  objections  to 

the  validity  of  a  constitutional  amendment  are  raised  by  the 
issues,  and  are  held  as  valid  grounds  for  denying  its  validity 
by  the  trial  court,  and  its  rulings  thereon  are  assigned  as 
error,  and  are  specifically  considered  on  appeal,  the  decision 
Is  authoritative  and  not  dictum,  as  to  each  objection — State 
▼.  Brookhart.   250. 

5.  Statutes  Permitting  Husband  and  Wife  to  Testify  Aaaini^t  Each 

Other  In  Special  Cases — Acts  Twenty-seventh  General 
Assembly,  chapter  108,  section  1,  prohibiting  husband  and 
wife  from  being  witnesses  against  each  other,  except  in  civil 
actions  brought  by  judgment  creditors  against  husband  or 
wife  to  set  aside  conveyances  from  one  to  the  other  for  fraud 
or  want  of  consideration  is  not  uncostitutional.— =-Burk  v. 
Putnam,  232. 

6.  It  Does  Not  CJompel  Self  Ixcrimtxation — The  statute  is  not 

unconstitutional  on  the  ground  that  It  requires  witnesseq  to 
answer  questions  incriminating  in  character,  since  it  fixes 
the  competency  of  the  witness,  and  not  of  the  evidence,  and 
Code,  section  4612,  expressly  excuses  ore  from  answering 
questions  that  would  tend  to  criminate  them. — Idem. 

7.  It  Is  Not  Class  Legislation — The  statute  Is  not  unconstitu- 

tional on  the  ground  that  it  is  class  legislation. — Idem, 

8.  Uniform  Opekation — The  Council  Bluffs  city  ordinance  giving 

residents  of  that  city  a  special  privilege  of  obtaining  trans- 
portation on  a  street  railway  at  a  less  rate  than  residents  of 
another  state  violates  Constitution,  Article  1.  section  6,  which 
requires  that  all  laws  of  a  general  nature  have  uniform 
operation. — State  ex  rel.  Bump  v.  Bridge  Co.,  30. 

CONTEMPTS— See  Twrox  liQ..». 

CONTINUANCES— See  Grim.  1mw.>,«. 

CONTRACTS—S^e  Brkach  of  Promise;  Evid  . «,  »,•. »  »;  Mun. 
Corp,*;  Priw.  and  Surety  »:    Rescission,  >, «. 

1.  Ante-Nuptial — Evidence  to  Sustain — A  man  of  73  and  a  woman 
of  27  entered  into  an  antenuptial  contract,  by  which  the  w^fe 
waived  all  interest  In  the  real  and  personal  estate  of  h^r 
husband,  which  was  stated  to  be  $50,000.  more  or  less,  in 
consideration  of  the  receipt  of  $800  In  cash  and  1200  in  fur- 
niture at  the  husband's  death  and  $300  a  year  during  widow- 
hood. The  wife  had  been  a  resident  of  the  neighborhood  for 
a  long  time  and  a  domestic  in  her  husband's  family  for  sev- 
eral years  prior  to  the  marriage,  and  had  always  been  very 
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poor..  After  the  marriage  the  wife  frequently  expressed  her 
satisfaction  with  the  arriingement  by  which  the  property 
was  to  go  to  her  husband'*  children,  and  while  she  testified 
that  she  never  saw  the  contract  before  signing,  yet  she  did 
not  testify  that  she  did  not  know  her  husband's  financial 
standing.  There  was  no  evidence  showing  accurately  what 
the  husband  was  worth  when  he  married,  but  five  or  six 
years  later  his  estate  fairly  amounted  to  $120,000.  Held,  that 
the  contract  should  be  sustained,  since  the  evidence  war- 
ranted a  finding  that  no  fraud  or  concealment  had  been  prac- 
ticed.— Devoe's  Estate,  4. 

2.  Changes  in  Work  Contracted  For —  Whfn  Defense  to  Subeties 
— ^Where  a  building  contract  provided  that  the  value  of 
changes  or  alterations,  without  additions  or  deductions, 
should  be  estimated  according  to  the  rate  at  which  the  work 
had  been  taken,  and  the  amount  added  to  or  deducted  from  ' 
the  contract  price,  a  change  made  without  compensation, 
corresponding  relatively  to  the  contract  price,  which  occa- 
sioned an  additional  expense  exceeding  the  balance  claimed, 
is  a  defense  in  an  action  on  the  contractor's  bond. — McCon- 
nell  V.  Poor,  133. 

8.  Consideration— Where  a  woman  80  years  of  age  conveyed  prop- 
erty worth  $30,000  to  a  daughter-in-law  under  an  agreement 
that  the  grantor  should  have  the  profits  for  life,  and  that 
whatever  estate  the  grantee  might  have  at  her  death  was  to 
.  be  given  by  will  to  her  husband,,  with  remainder  to  the 
grantor,  the  promise  of  the  grantee  to  make  the  will  was  not 
without  consideration. — Bird  v.  Jacobus,  194. 

4.  Payment  of  Costs  on  Dismissal-^  Where  a  vendee  transfers  his 

tract  for  the  sale  of  land  to  a  third  person,  who  agrees  to 
assume  certain  deferred  payments,  and  suit  therefor  is  after- 
wards brought  by  the  vendor  to  collect  such  sum.  the  pay- 
ments of  costs  on  dismissal  thereof  is  not  a  Fufficient  con- 
sideration for  a  contract  between  the  vendee  and  the  vendor 
relieving  the  former  from  l'*»bility  for  such  deferred  pay- 
ments.— Eastman  v.  Miller,  404. 

5.  Buy  Timber  Claim — A  contract  bv  plaintiff  to  purchase  a  tim- 

ber claim  of  defendant  is  without  consideration,  the  claim 
having  originally  been  taken  up  bv  S.  and  defendant  not 
having  gone  into  possession,  and  S.  not  having  filed  a  re- 
linquishment.— Persons  v.  Persons,  745. 

6.  Between  Widow  and  Beneficiary — Where  the  widow  of  a  tes- 

tator contracted  with  residuary  beneficiaries  to  convey  to 
such  widow  all  the  Interest  in  the  estate  in  consideration  of 
a  certain  amount  In  cash,  hier  relinquishment  of  allowance 
for  support,  and  her  agreeing  to  pay  a  certain  bequest  and 
the  debts  and  expenseis  of  administration,  and  to  carry  out 
the  provisions  of  the  will  directing  the  erection  of  certain 
buildings,  etc.,  the  income  from  which  was  to  be  devoted  to 
charity,  the  obllgatfons  assumed  by  the  widow  constituted 
a  sufficient  consideration  for  the  agreement;  the  debts  not 
being  ascertained,  and  the  value  of  the  estate  being  unde- 
termined though  appraised  and  consisting  principally  of  real 
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estate  and  bank  stock,  which  was  to  be  conyerted  into  cash. 
— In  re  Harker's  Estate.  684. 

7.  Express  Trust— A  contract  whereby  one  conveyed  real  estate 

to  another  on  an  understanding  that  the  grantee  should  will 
such  property  as  she  might  haye  at  her  death  to  another  for 
life,  with  remainder  to  the  grantor,  was  not  void  as  an 
attempt  to  create  a  trust  in  real  estate  by  parol — Bird  y. 
Jacobus,  194. 

8.  Failure  of  Consideration — Construction  op  Will — ^Where  resid- 

uary beneficiaries  of  a  will  conveyed  their  interest  in  the 
estate  to  the  widow  in  consideration  of  a  certain  amount 
in  cash,  and  of  her  carrying  out  the  provisions  of  the  will, 
by  which  a  certain  amount  was  authorized  to  be  expended 
in  the  erection  of  a  monument,  failure  to  expend  the  amount 
authorized  did  not  constitute  a  failure  of  consideration  for 
the  agreement,  entitling  a  beneficiary  to  rescind  the  contract 
and  claim  a  share  under  the  will;  it  not  appearing  that  the  • 
monument  erected  was  not  such  as  the  will  contemplated. — 
In  re  Marker's  Estate,  584. 

9.  Same — Where  residuary  beneficiaries  of  a  will  conveyed  their 

interest  in  the  estate  to  the  widow  in  consideration  of  a  cer- 
tain amount  in  cash  and  her  agreement  to  erect  a  certain 
building  directed  by  the  will,  the  failure  of  the  widow  to 
erect  such  building  was  not  a  failure  of  consideration  for  the 
contract,  such  as  to  entitle  a  beneficiary  to  avoid  it  and  claim 
her  share  of  the  will;  it  not  appearing  that  the  widow  would 
not  erect  it,  no  time  being  fixed  therefor  and  no  demand  that 
she  do  so  having  been  made. — Idem. 

10.  Implied  Contract  to  Pay  Double  Commissions — Estoppel  hy 
Representations  of  Brokers — Plaintiff  sued  for  commissions 
for  purchasing  property  for  defendants,  on  the  theory,  that 
with  defendant's  knowledge,  he  was  to  receive  commission 
from  both  defendants  and  vendor.  Plaintiff,  however,  during 
the  negotiations,  had  written  a  letter  to  defendants,  stating 
that,  if  they  were  under  the  belief  that  he  expected  to  re- 
ceive commissions  from  both  sides,  they  were  mistaken;  that, 
if  he  received  a  Qommlfslon  from  the  other  side,  he  would 
charge  defendants  only  for  legal  services.  On  receipt  of  this 
letter,  defendants  forwarded  the  purchase  price.  Plaintiff 
testified  that  the  letter  was  written  at  the  instance  of  an 
agent  of  defendants,  who  promised  him  other  business  from 
the  company,  sufficient  to  repay  him  for  the  release  of  com- 
missions. Held,  that  as  defendants'  agent  could  have  no 
authority  to  deceive  defendants,  and  as  the  jury  might  have 
found  that  defendants  acted  on  the  strength  of  the  letter,  it 
was  error  to  instruct  for  plaintiff,  though  abstractly  correct, 
that  where  both  parties  to  a  sale  had  notice  that  an  agent 
acts  for  both,  he  may  receive  compensation  from  both,  and 
that  if  the  letter  releasing  commissions  was  written  in  con- 
sideration of  further  business,  and  that  defendants  had  fur- 
ther business,  which  they  refused  to  give  to  plaintiff,  he  was 
entitled  to  recover. — Lindt  v.  Schlitz  Brew.  Co..  200. 
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11.  Failure  to  Perform—  When  Not  a  Fraud — An  allegation  tbat  a 

party  to  a  contract  did  not  intend  to  carry  it  out,  without  the 
statement  of  any  facts  whatever  esabliEhing  such  intent  ex- 
cept the  ultimate  failure  to  perform  the  agreement,  is  not  & 
sufficient  charge  of  fraud. — In  re  Harker's  Estate,  584. 

12.  By  Minor — Undeb  Dibection  of  Probate  Court — Where  a  con- 

tract was  signed  for  a  minor  by  her  guardian  under  direction 
of  the  probate  court,  on  attaining  her  majority,  the  minor 
cannot  claim  that  the  contract  is  not  binding  on  her  because 
she  was  a  minor  when  it  was  executed. — In  re  Harker's  ESs- 
tate,  584. 

13.  To  Pay  Money — Revebsion  op  Land  Upon  Non-Payment — Ao- 

tion  at  Law  Not  Maintainable  on — Defendants  executed  to 
plaintiff  an  instrument,  which  provided  that,  if  defendant 
should  pay  the  sum  of  money  mentioned  in  a  note  described 
in  the  instrument,  then  the  instrument  should  be  wholly  dis- 
charged and  void,  but  if  such  sums,  or  any  part  thereof,  or 
the  interest  thereon,  should  not  be  paid  when  due,  then  plain- 
tiff should  be  entitled  to  the  premises  described  in  the  instru- 
ment. Held,  that  an  action  at  law  could  not  be  maintained  on 
such  instrument,  since,  if  defendants  make  default  as  alleged, 
it  only  entitled  plaitiff  to  the  premises,  and  not  to  a  money 
judgment. — Curl  v.  Foehler,  597. 

14.  To  Sell  Land — Performance — Where  plaintifT  sold  land  to  de- 

fendant, and  the  contract  provided  that  a  deed  and  abstract 
should  be  furnished  on  payment  of  the  purchase  price,  which 
was  never  fully  paid,  defendant  cannot  attack  plaintiffs  title 
to  the  note  and  mortgage  on  the  ground  that  the  deed  and 
abstract  had  not  been  delivered. — McKinley  I.  L.  6  T.  Co. 
V.  Gordon,  481. 

16.  To  Make  Will — Vaudity.  A  Promise  to  Make  a  Wnj,  in  Favor 
OF  Another,  is  Valid— Where  one  agreed  by  parol,  in  con- 
sideration of  a  conveyance  of  real  estate,  to  make  a  will  in 
favor  of  another,  devising  a  life  estate,  with  remainder  to 
the  grantor,  the  consideration  consisting  of  the  real  estate, 
the  contract  became,  after  conveyance,  executed,  and  hence 
is  not  within  the  statute  of  frauds. — Bird  v.  Jacobus,  194. 

16.  Enforcement  of  Contbact  to  Make  Will — Proof  Required — 

While,  where  plaintiff  contends  that  deceased  had  contracted 
to  make  a  certain  will,  and  seeks  to  have  the  contract  en- 
forced, the  proof  required  should  be  clear  and  certain,  it  is 
not  necessary  that  it  should  exclude  any  controversy  over  the 
evldence.^Idem. 

17.  Stock  Subscriptions— Payment — Contracts  Between  Stockhold- 

ers— ^An  agreement  between  the  stockholders  of  a  corporation 
that  the  money  and  property  received  from  them  by  the 
corporation  shall  discharge  their  liability  on  stock  subscdlp- 
tions  is  valid  as  between  themselves. — Esgen  v.  Smith,  25. 

CONTRACT  OF  EXEMPTION— See  Railkoads.  ». 

COPIES— See  C  KIM    Law."." 

COPY  OF  APPLICATION— See  Inscrancb,  ",  ",  ". 
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CORPORATIONS  —  Sr§e   Acknowledgments,  >;   Appeal,  ♦; 
EviD  .  ".«•:  Plead.,* 

1.  CoNSTRiTTiox — Limiting   Indebtedness — Articles    of    Incorpora- 

of  a  mutiinl  fire  insurance  company  which  recite  the  highest 
amount  of  indebtednccs  to  which  such  company  may  subject 
Itself,  except  for  Insurance  liability,  are  not  In  violation  of 
Code.  1873,  section  1061,  requiring  articles  of  incorporation 
to  fix  the  highest  amount  of  indebtedness  which  the  corpora- 
tion may  contract,  which  must  in  no  case,  except  in  that  of 
risks  of  Insurance  companies,  exceed  two-thirds  of  its  capi- 
tal stock. — Smith  v.   Sherman.  601. 

2.  By-Laws  I nformaily  Adopted — When  Valid — Where  the  articles 

of  Incorporation  of  a  mutual  fire  insurance  company  provide 
that  it  may  establish  by-laws,  and  by-laws  are  published  and 
acted  on  during  the  existence  of  the  company,  such  by-laws 
are  valid  though  they  were  not  formally  adopted  by  the  board 
of  directors. — Idem. 

3.  Foreign  Corporations —  Right  to  Hold  Land — State  Alone  May 
Object — \vnere  piaintiff,  a  foreign  corporation,  claims  a  note 
and  mortgage  in  suit  as  a  part  payment  for  land  sold  de- 
fendant, the  latter  cannot  maintain  that  plaintiff  had  no  title 
because  plaintiff  c^ould  not  hold  land  under  the  laws  of  the 
state,  since  that  defense  was  available  to  the  state  only. — 
McKinley  L.  L.  &  T.  Co.  v.  Gordon.  481. 

4.  Mortgage  By — To  Be    Security   fob   Delinquent   Stock   Sub- 

scriptions— Rights  of  General  Creditors — The  subscribers  to 
a  corporation  paid  one-half  of  the  subscription  by  their  Indi- 
vidual notes,  which  were  used  to  pay  for  goods  purchased  by 
the  corporation.  Before  plaintiff  became  a  creditor  of  the 
corporation  it  was  voted  that  the  debt  represented  by  the 
notes  was  that  of  the  corporation,  and  the  corporate  name 
was  signed  to  the  notes.  The  corporation  became  insolvent, 
and  a  chattel  mortgage  on  its  stock  was  made  to  the  holder 
of  such  note  after  the  debts  due  plaintiff  had  accrued.  Plain- 
tiff brought  attachment  against  the  corporation,  and  gar- 
nished the  mortgagee.  Held,  that  the  mortgage  was  void  as 
td  plaintiff,  since  it  allowed  the  Incorporators  to  take  prop- 
erty from  the  general  creditors  to  pay  their  delinquent  sub- 
scriptions.— Singer  Piano  Co.  v.  Walker,  664. 

5.  Advances  Not  Included  in  Mortgage — Where  a  garnishee,  in 

an  action  against  a  corporation  by  its  creditor,  claims  to 
hold  possession  of  certain  corporate  property  only  under  a 
chattel  mortgage,  a  claim  by  him  for  money  loaned  the  cor- 
poration, which  was  not  secured  by  the  mortgage,  cannot  be 
allowed. — Idem. 

6.  Refund  By— A  stockholder  who  has  voluntarily  paid  more  than 

par  for  his  stock  in  discharge  of  his  obligation  on  stock  sub- 
scription cannot  compel  the  corporation  to  refund  the  sum 
he  has  paid  m  excess  of  the  par  value. — Esgen  v.  Smith,  25. 

7.  ServlcetofVlce-Prcaldent  of  Corporation —  quantum  MEBurr — 

Knowledge  of  Officers  and  Stockholders — Where  the  vice- 
president  of  a  corporation  performs  services  for  the  com- 
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pany  which  are  not  incumbent  upon  him  by  reason  of  his 
office,  and  without  any  contract  requiring  such  services,  but 
with  knowledge  of  officers  and  stockholders,  he  is  entitled  to 
recover  the  value  of  the  services. — Brown  v.  Creston  Ice 
Co.,  615. 

8.  Stockholders — Changing  Form  of  Organization — Liabilitj^ — A 
mutual  fire  insurance  company  was  organized  exclusively  for 
the  purpose  of  insuring  the  property  of  its  members;  but  a 
guaranty  fund  was  created  in  the  form  of  shares  which  re 
quired  a  payment  not  to  exceed  ten  per  cent  in  any  six 
months,  and  that  the  whole  amount  of  said  subscription 
should  be  void  at  the  option  of  the  shareholder  after  three 
years  from  the  date  thereof.  Such  a  guaranty  fund  was  not 
intended  as  any  part  of  the  working  capital  of  the  company, 
but  was  only  a  mere  temporary  advancement  or  loan.  Held, 
that  such  fund  did  not  change  the  character  of  the  organi- 
zation from  that  of  a  purely  mutual  company,  and,  hence,  the 
subscribers  to  such  fund,  were  not  liable  to  the  company 
as  stockholders  owning  unpaid  Eubscriptions. — Smith  v. 
Sherman.  601. 

9.  Contribution  Between  Stockholders — Lo88  hy  Buying  Above 
Par — ^Where  the  stockholders  of  a  corporation  have  agreed 
that  the  money  and  property  received  from  them  by  the  cor- 
poration shall  discharge  their  liability  on  stock  subscriptions, 
a  stockholder  who  has  voluntarily  paid  more  than  par  for  his 
stock  in  discharge  of  such  liability  cannot  compel  his  co- 
stockholders,  who  have  paid  less  than  par,  to  contribute  such 
amount  as  will  equalize  his  loss  from  his  Investment  in  the 
stock,  resulting  from  the  insolvency  of  the  corporation. — 
Esgen  V.  Smith,  25. 

lO.  Exemption  o^  Members  From  Liabilitt — ^Articles  of  incorpora- 
tion of  a  mutual  fire  insurance  company  which  provide  that 
the  private  property  of  its  members  shall  be  exempt  from 
corporate  debts,  except  to  the  extent  of  their  respective  bb- 
ligations  on  their  subscriptions,  is  a  sufficient  exemption  of 
the  members  of  the  company  from  personal  liability  to  ren- 
'  der  the  incorporation  valid,  though  it  provides  that  such  ex- 

emption shall  not  apply  to  obligations  of  the  association 
created  by  a  written  guaranty  by  certain  stockholders,  given 
as  a  temporary  loan  to  the  company,  and  not  as  a  protection 
thereof.— Smith  v.  Sherman,  601. 

CORPORATE  STOCK— See  I )F.cirn,  >.«.%*. »  ".  ";  Executions/,'. 
CORRECTION  OF  RECORD— See  Appeal,  •»;  Practicb.  »«. 
CORROBORATION— See  Cuim.  Law,*« 
COSTS — See  Appeal  «. ";  Estates  of  Decedents,*;  Practice, »,». 

COUNTERCLAIMS— See  Evid.,  ».  ";  Jdhisd.,  S  \  *;  Pract  .  *; 
Settlrwrnt,  > 
Held  by  Partncrihip — Acquired  by  Partner  after  Death  of  Debtor 
— A  debt  due  from  a  decedent  to  a  partnership,  and  acquired 
by  one  of  the  partners  after  the  decedenVa  death,  could  not 
be  set  up  in  a  counterclaim  in  a  suit  by  the  decedent's  admin- 
istrator against  such  partner. — Sullivan  v.  Niconlin,  76. 
COUNTY  ATTORNEYS— See  Atty.  and  Client,  ». 
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COUNTY   PAPER. 

Selection  of —  Bona  Fide  Subscbibebs — Reduction  of  Suhscription 
Price — Code,  section  441,  proYldes  that  the  board  of  super- 
visors of  each  county  shall  in  January  select  two  newspapers, 
published  within  the  county,  haying  the  largest  number  of 
hona  fide  yearly  subscribers  living  within  the  county,  in 
which  all  of  the  proceedings  of  the  board  shall  be  published. 
Held,  that  the  fact  that  defendant  reduced  the  yearly  sub- 
scription price  from  one  dollar  to  twenty-five  cents  to  in- 
crease his  subscription  for  the  purpose  of  securing  the  county 
printing  did  not  prevent  the  subscribers  so  obtained  from  be- 
ing bona  fide,  in  the  absence  of  evidence  that  they  colluded 
with  the  defedant  to  enable  him  to  seoure  the  contract — 
Smith  V.  Rockwll.  452. 

COUNTY  SUPERINTENDBNT—See  Appbal,  «. 

COURT  AND  JURY— See  Grim  Law,  •,  ";  Prac,  •. 

COURT  AND  LEGISLATURE— See  Appeal,  «. 

COVENANTS— See  Dbeds,  », «,  ». 

CREDIT— See  Factors.  ». 

CREDITORS— See  Corp.,  ♦, »;  Gbn.  Assign.,  K 

CRIMINAL    LAW— See  Evid.,  «;  Pract..  «. 

Accomplices— Sep  ••.  post. 
Banks— S^«  «,",  ",  ",  »  posL 
Boundaries  — S«»e  •*,  Pos^ . 
Burglary— See  ", ",  post. 

1.  Appiications    for    Continuance — Sufficiency — ^Vhere  an  appli- 

cation for  a  continuance  alleged  that  certain  witnesses  for 
the  state  were  persons  whose  reputation  for  truth  and  ve- 
racity were  bad  in  the  community  where  they  resided,  and. 
if  time  should  be  granted,  defendant  would  be  able  to  get 
evidence  to  impeach  them,  such  motion  was  properly  denied. 
— State  V.  Penney.  691. 

2.  Same — A  motion  for  continuance  on  the  ground  that  defend- 

ant could  procure  the  testimony  of  certain  witnesses  resid- 
in  another  state  which  does  not  say  that  no  witnesses  are 
immediately  accessible  by  whom  the  fact  can  be  proven  is 
insufficient — Idem, 

Chastity— See  *>,  post. 

Confessions— Saa  »,  •.  ^  post. 

Conflict  of  Laws— See  *>,  post. 

Conspiracy— See  »*.  post. 

Corroboration— See  «,  post. 

Court  and  Jury— See  •.  ».  ".  post. 

3.  Credibility  of  Defendant — While  the  jury  should  not  disregard 

the  testimony  of  the  defendant,  they  should  consider  his 
interest. — State  v.  Ryan.  536. 

4.  Embezzlement— Venue — Venue    on    indictment    for    embezzle- 

ment is  properly  laid  in  a  county  in  which  the  agent  is  to 
account  to  his  employer. — State  v.  Maxwell.  369. 

5.  Confessions — Admissibility — Where  the  evidence  merely  showed 

that  after  defendant  was  placed  under  arrest  the  officer  ques- 
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tioned  him,  and  his  responses  constituted  the  matter  in  eri- 
dence,  such  confession  should  not  be  excluded  as  not  Tolnn- 
taiy,  much  less  so  when  defe;idant  made  the  statement  to  a 
third  party  in  the  officer's  presence  and  without  solicitation. 
— State  V.  Penney,  691. 

€.  Statement  Made  in  Presence  op  Defendant — Duty  to  DUaiHHD 
— ^Where  one  Jointly  indicted  with  defendant  for  murder  had 
said  in  the  latter's  presence  that  defendant  would  get  a  gun 
and  run  deceased  out  of  camp,  such  remark  was  admissible 
against  defendant. — Idem. 

7.  VOLUWTABT  Confessions — Defendant,  who  was  accused  of  mnr- 

der,  was  taken  from  his  cell  and  examined  by  an  officer  as 
to  his  whereabouts  when  the  crime  was  committed.  He  was 
also  searched,  and  his  shirt  taken  from  him  and  kept  for  use 
as  evidence.  On  the  next  day,  having  previously  talked  with 
his  counsel,  but  not  in  privala,  he  was  shackled,  and  taken 
into  the  presence  of  the  bodies  of  the  deceased.  On  his  re< 
turn  to  Jail,  he  requested  an  interview  with  the  officr,  which 
was  granted.  After  being  questioned  again  regarding  his 
whereabouts,  he  asked  the  officer  about  pleading  guilty,  to 
which  the  officer  replied,  "No;  that  he  wanted  to  know  if 
anyone  else  was  implicated  in  the  crime."  He  thereupon 
gave  a  connected  account  of  the  transaction,  without  being 
questioned,  and  without  being  informed  as  to  what  evidence 
there  was  against  him.  When  the  county  attorney  came,  in 
response  to  the  officer's  request,  he  asked  defendant  if  his 
confession  had  been  made  because  of  any  inducements,  and 
defendant  replied,  "No."  Held,  that  his  confession  was  prop- 
erly received  in  evidence. — State  v.  Storms,  385. 

8.  Court  and  Jury — The  question  whether  a  confession  has  been 

made  with  that  degree  of  freedom  which  Justifies  admission 
in  evidence  Is  for  the  court,  unless  there  Is  a  conflict  which 
raises  a  doubt. — Idem. 
Evidence-See  «.  ».  \  \  ante;  •.  ",  »'.  ",  ",  ".  ".  *<».  post. 

9.  BuBDEN  OF  Proof  as  to  Voluntary  Character — Where  a  con- 

fession appears  on  Its  face  to  be  free  and  voluntary,  the  bur- 
den Is  on  defendant  to  rebut  that  presumption. — Idem. 

10.  False  Pretenses — Elements — Instructions — Where,  on  the  trial 
of  an  indictment  under  Code,  section  5041,  for  procuring  a 
deed  executed  in  blank  as  to  grantee  to  certain  realty  by 
false  representations,  a  certified  copy  of  the  deed  alleged 
to  have  been  executed  was  put  In  evidence  after  notice  to  ac- 
cused to  produce  the  original,  with  evidence  of  an  Intent  of 
the  grantor  to  transfer  his  property  by  the  execution  of  a 
deed  of  which  It  was  a  copy  except  as  to  the  name  of  the 
grantee  and  the  county  of  his  residence,  it  is  not  error  to 
instruct  that  the  false  making  of  such  Instrument  would  be 
forgery,  and  that  there  was  evidence  tending  to  show  that 
such  grantor  signed  the  deed  at  the  time  alleged  In  the  In- 
indictment.— State  v   Tripp,  698. 

11.  Inducements — On  a  prosecution  for  procuring  a  deed  to  certain 
property  by  false  representations,  an  instruction  to  acquit 
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the  accused  if  the  grantor  did  not  believe  the  statements,  and 
they  did  not  induce  him  to  sign  the  deed,  but  he  was  entirely 
induced  to  sign  the  deed  because  of  accused's  promise  to  pro- 
cure a  conveyance  to  the  grantor  of  other  property,  is  proper. 
Idem. 

12.  Obtaining  Deed  in  Blank — The  procuring  by  false  representa- 

tions of  the  signature  to  a  deed  purporting  to  .convey  realty, 
though  executed  in  blank  as  to  grantee,  is  indictable. — Idem. 

13.  Evidence — Introducing  Copy — On  the  trial  of  an  indictment  for 

obtaining  the  signature  to  a  deed  by  false  representations, 
which  averred  that  it  was  executed  in  blank  as  to  the  grantee, 
a  certified  copy  of  the  recorded  deed  to  the  property  de- 
scribed in  the  indictment,  which  the  party  whose  signature 
was  obtained  stated  was  the  only  deed  he  had  executed  to 
such  realty,  is  properly  received  in  evidence  after  notice  to 
the  accused  to  produce  the  original,  over  objection  that  it 
was  not  a  copy  of  the  deed  set  forth  in  the  indictment,  where 
it  was  an  exact  copy  except  as  to  the  name  of  the  granlee 
and  the  county  of  his  residence  and  the  state  claimed  that 
the  name  of  a  grantee  and  a  county  had  been  fraudulently 
inserted  into  the  deed  after  its  delivery  in  blank. — Idem. 

14.  Indictments — Repugnancy — Duplicity — An   indictment   for   ob- 

taining a  signature  to  a  deed  by  false  pretenses  Is  not  de- 
murrable in  charging  a  representation  by  defendant  that  he 
was  the  owner  of  certain  property,  and  that  he  had  author- 
ity to  sell  it,  and  would  procure  a  deed  therefor,  and  also 
charging  that  accused  made  a  false  promise  additional  to  his 
false  representations,  stating  that  such  false  promise  as  one 
of  the  Inducing  clauses. — Idem. 

15.  FALsiryiNo   Pretence — Averring  Scienter — ^An   indictment   for 

obtaining  the  si/arnature  to  a  deed  by  false  pretenses,  averring 
that  accused  falsely  made  these  representations  designedly, 
and  with  intent  to  defraud,  well  knowing  them  to  be  false, 
is  sufficient. — Idem. 

16.  Venue — An  indictment  for  obtaining  a  signature  to  a  deed  by 

false  representations,  alleging  that  accused,  being  in  Dallas 
county,  represented  that  he  was  owner  of  certain  property 
In  Des  Moines,  and  had  authority  to  convey  it  for  certain 
property  in  such  county,  and  then  and  there  offered  to  sell 
and  procure  a  deed  to  such  Des  Moines  property,  properly 
lays  the  venue  in  Dallas  county. — Idem. 

17.  Fopgery— Other  Alleged  Foboebies — When  Not  Admissible  to 

Prove  Intent — In  a  prosecution  for  forgery,  similar  docu- 
ments claimed  to  be  forged  are  not  admissible  to  prove  in- 
tent, when  it  is  not  shown  that  persons  whose  signatures 
were  claimed  to  be  forged  thereto  did  not  authorize  such 
signing.-— State  v.  Prins,  72. 

IS.  Instructions — ^Where  similar  documents,  claimed  to  be  forged 
by  accused,  are  admitted  to  show  intent,  the  Jury  should  be 
instructed  not  to  consider  them  unless  it  found  them  to 
be  forgeries. — Idem, 
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19.  Fraudulent    Banking — National    Banks — Code,    section    1885. 

making  it  a  felony  for  any  officer,  director,  manager,  member, 
or  persons  connected  with  a  bank,  firm,  etc.,  doing  a  banking 
business  to  receive  deposits  with  kowledge  that  the  bank 
firm,  etc.,  is  insolvent,  applies  to  officers  of  National  Banks. 
— State  V.  Easton,  516. 

20.  Ck)NFLicT  OF  Laws — Such  act  is  not  void  in  so  far  as  it  applies  to 

national  bank  officers,  on  the  ground  that  it  is  an  attempt 
to  control  and  regulate  the  receipt  of  deposits  by  national 
banks,  and  in  conflict  with  the  law  of  the  United  States 
authorizing  national  banks  to  receive  deposits. — Idem, 

21.  Evidence — Admissibility  of  Books  of  Bank — Books  of  a  bank» 

kept  under  the  supervision  of  its  president,  are  admissible 
in  a  proceeding  against  him  for  accepting  a  deposit  with 
knowledge  of  the  insolvency  of  the  bank,  both  to  show  its 
insolvency,  and  the  presidents  knowledge  thereof,  though 
they  may  not  be  admissible  as  books  of  account. — Idem. 

.22.  Insolvency  of  Bank — E3vidence  of  the  value  of  notes  owned  by 
a  bank  is  admissible  for  the  purpose  of  showing  its  insol- 
vency, in  a  prosecution  against  its  president  for  accepting 
a  deposit  with  knowledge  of  its  insolvency. — Idem, 

Cirand  Jury--See  ",  ••,  post. 

Harmless  Error *See  •»,  »  post. 

Impeachment— See ',  ante. 

Included  Offenses— See  **,  post. 

Indictment— Set;  >*.  »»,  ante, 

28.  Construction  of — An  allegation  in  an  indictment  charging  the 
president  of  a  bank  receiving  deposits  with  knowledge  of 
its  insolvency,  which  states  that  he  was  president  of  the 
bank  known  as  the  First  National  Bank  of  D.  is  a  sufficient 
allegation  that  it  is  an  incorporated  bank. — Idem. 

24.  Same — An  indictment  which  charged  R.  G.  with  the  crime  of 
burglary,  "for  at  and  within  the  said  county,  in  the  nighi 
time  unlawfully,  feloniously,  burglariously  did  break  and 
enter  the  dwelling  house  of  W."  is  sufficient. — State  v.  Ryan. 
536. 

-5.  Duplicity — An  indictment  charging  a  bank  president  with  ac- 
cepting deposits  with  knowledge  that  the  bank  was  insolvftnt 
and  charging  that  he  connived  at  and  encouraged  such  de- 
posits, is  not  defective  as  charging  two  offenses. — State  v, 
Easton,  516. 

26.  Venue — County  Lines — The  venue  of  an  offense  which  is  triable 

in  either  of  two  counties  is  not  sufficiently  laid  by  an  averr- 
ment  that  it  was  committed  in  the  county  where  the  indict- 
ment was  fouDd,  or  in  another  county  within  five  hundred 
yards  of  the  boundary  line  between  the  two  counties,  "as 
near  as  the  grand  jury  knew  and  can  state." — State  v.  Daily^ 
362. 

27.  Setting  Aside — Failure  to  Swear  Witness — The  failure  of  a 

grand  jury  to  swear  a  witness  is  not  sufficient  to  authorize 
the  setting  aside  of  an  indictment. — State  v.  Easton,  616. 

Small  figures  refer  to  subdivisions  of  Index.    The  otbers  to  pa^  of  report. 


Iin>Bx.  777 

Cmm.  Law    Con  tinned 

InsoWenoy— See  »  ante. 
Instructions  -  Sne  ^^,  >*,  ante. 

28.  Defining  Felonious — Where  a  charge  given  in  a  criminal  case 

included  the  word  ••felonious"  it  was  not  necessary  to  define 
the  word. — State  v.  Penney.  691. 

29.  Reasonable  Doubt — ^An  instruction  to  the  effect  that,  so  long 

as  one  Juror  had  a  reasonable  doubt  of  guilt  there  could  be 
no  conviction,  was  properly  refused  as  unnecessary. — Idem. 

30.  Same — An   instruction  defining  a  "reasonable  doubt*  as  one 

that  the  jury  are  able  to  give  a  reason  for  is  erroneous. — 
State  V.  Lee,  348. 

81.  Same — Possession  of  Property  Taken  By  Burglars — In  a  prose- 
cution for  burglary,  a  charge  that  if  the  Jury  found  beyond 
a  reasonable  doubt  that  the  building  alleged  to  have  been 
burglarized  was  broken  and  entered,  and  property  stolen 
therefrom  and  a  few  hours  thereafter  this  stolen  property 
was  found  in  the  possession  of  the  defendants,  they  would  be 
warranted  in  finding  that  the  property  was  stolen  by  defend- 
ants from  the  building  by  breaking  and  entering,,  unless  the 
evidence  raised  a  reasonable  doubt  as  to  whether  they  did  not 
acquire  the  property  honestly,  and  that  there  should  be  no 
conviction  unless  defendant's  guilt  had  been  otherwise  prov- 
en, was  proper.-7-State  V.  Ryan,  536. 

32.  Misconduct  in  Opening    Statement — When  Harmless — When  a 

prosecutor  states  in  the  opening  statement  that  one  defend- 
at  often  says  another  did  it,  especially  in  cases  where  the 
evidence  is  more  or  less  convincing,  though  circumstantial, 
and  that  he  does  not  know  that  this  will  be  done  in  the  case 
on  trial,  he  departs  from  the  office  of  an  opening  statement. 
He  is  predicting  what  the  defense  may  do  instead  of  stating 
what  the  state  expects  to  prove.  But  when  what  he  thus  pre- 
dicts is  actually  done  on  the  trial,  his  misconduct  is  harm- 
less.— State  V.  Ryan,  536. 

33.  Murder — Accompucls — Where   defendant  aided   in   making  a 

murderous  assault  on  the  deceased,  he  was  guilty  of  murder, 
though  his  hand  d!d  not  inflict  the  death  wound. — State  v. 
Penney,  691. 

S4.  Conspiracy  to  Murder— Conviction  Sustained — Defendant  and 
C.  had  each  had  a  difficulty  with  deceased.  Defendant  had 
been  kicked  by  the  deceased  on  the  morning  of  the  killing, 
and  he  and  C,  each  having  a  loaded  revolver,  went  to  the 
camp  at  which  deceased  was  working,  and  on  arrival  defend- 
ant exhibited  his  revolver  and  made  threats  against  deceased. 
With  revolvers  in  their  hands,  they  met  the  deceased  coming 
home  from  work.  C.  shot  first.  Deceased  returned  the  fire, 
and  defendant  fired,  but  missed,  when  deceased  fell  to  the 
ground  dead.  Defendant  then  took  the  dead  man's  revolver 
from  his  grasp.  After  his  arrest  he  admitted  that  he  had 
shot  once  at  deceased  and  said  he  supposed  he  was  as  deep 
into  it  as  C.  There  was  evidence  that  another  had  said  in 
defendant's  presence  that  he  would  have  the  latter  run  the 
deceased  out  of  the  country.    Held,  that  these  facts  Justified 
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the  conclusion  of  conspiracy  to  talce  tlie  life  of  deceased.— 
Idem, 

85.  Included  Offenses — Submitting  Less  than  Manslaughter — 
Where  the  evidence  showed  that  deceased  died  from  the 
effect  of  wounds  inflicted  in  a  felonious  assault  committed 
by  another,  and  that  defendant  aided  and  abetted  in  the 
commission  thereof,  it  was  not  necessary  to  submit  to  the 
Jury  instructions  on  any  offense  below  that  of  manslaughter. 
— Idem. 

36.  Notice  of  Testimony  Not  Adduced  Before  Grand  Jury — Mat  Re 

Given  ox  Sunday — ^A  notice  by  the  state  that  a  certain  wit- 
witness  whose  name  was  not  endorsed   on   the   indictment 
would  be  examined  as  a  witness  was  not  void  because  si^en 
on  Sunday. — State  v.  Ryan.  536. 
Oath— See  »'.  anU. 

37.  Practice — See    *•.  «*> — Ubqing  Jury  to  Agree — On  the  trial  of  a 

criminal  case  !t  is  not  error  for  the  court  to  recall  the  jury 
after  they  have  deliberated  for  some  time,  and  instruct  them 
as  to  the  desirability  of  a  verdict,  and  of  the  proper  manner 
of  procedure  in  arriving  at  a  verdict,  when  a  difference  of 
opinion  existed  as  to  the  facts. — State  v.  Tripp,  689. 
Beasonable  Doubt. 

38.  Seduction— Clerical  Error  in  Instructions — Harmless  Error — 

Where  the  trial  court  charged  that,  in  order  to  constitute 
seduction,  the  sexual  Intercourse  must  have  been  induced 
through  some  false  promise  or  "artifice"  by  which  the  prose- 
cuting witness  was  deceived,  the  fact  that  in  defining  "se- 
duction," In  the  same  paragraph,  the  court  inadvertently 
stated  that  there  must  have  come  some  "artificial"  or  false 
promise,  was  not  prejudicial  to  defendant. — State  v.  Hamann, 
367. 

39.  Evidence  Received — On  a  prosecution   for  seduction,    prosecu- 

trix stated  that  previous  thereto  accused  was  constant  in  his 
attentions  taking  her  to  p&rties,  and  on  frequent  drives,  and 
often  indulged  in  kissing  and  embracing  her,  that  while  out 
driving  with  her  on  the  night  of  the  alleged  offense  he  stated 
to  her  that  he  loved  her,  and,  before  attempting  anything 
wrong,  kissed  her,  and  stated  that  he  would  not  leave  her 
if  she  got  into  trouble.  Accused  admitted  the  sexual  inter- 
course, and  that  he  embraced  her  whenever  they  went  riding, 
but  denied  that  he  stated  that  he  loved  her. — Held,  sufficient 
to  sustain  a  conviction. — State  v.  Wycoff.  670. 

40.  Chastity — Evidence   of  prosecutrix's  illicit  relations  with   an- 

other after  her  intercourse  with  accused  is  insufficient  to 
establish  that  previous  to  her  connection  with  him  she  was 
not  of  chaste  character. — Idem, 

41.  Corroboration — The   crime  being   established,   the   undisputed 

fact  of  their  intimacy  and  actual  cohabitation  is  sufficient  to 
corroborate   evidence  of  prosecutrix   that  it  was  defendant 
who  seduced  her. — Idem, 
Venue— See  \  ",  «•  ante. 
Witness— See  ",  ant^, 
CROSS-EXAMINATION— See  MuNic.  Corp.,  •. 
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D4MA6ES — See  Loss  op  Support  for  Child.  •.  *;  Condbmka* 
TioK,  \  \  »,  *, »,  •, \9^  •;  Dbcbit.  \  »;  EviD.,  »;  MuNic.  Corp.,  •,  >,  •. 
•,  »<>;  Negligence,  ».  »;  Practice.  »;  Plea,  and  Proof.  *;  Rail- 
roads, '  »;  Tkleg  Co 

1.  Evidence — Where  a  discharge  of  refuse  from  a  creamery  onto 

plaintifTs  land  caused  a  mud  hole,  which  was  fenced  by 
plaintiff  to  keep  his  stock  away  from  it.  and  the  smell  from 
the  refuse  extended  several  hundred  feet,  and  the  rental 
value  of  the  land  was  decreased  thereby,  special  damages 
were  sufficiently  shown  to  sustain  a  judgment  for  the  dam- 
ages and  an  abatement  of  the  nuisance. — Van  Fossen  v. 
Clark,  86. 

2.  injury  by  Wrongful  Act — Intervening  Cause — Plaintiff,  an  em- 

ploye of  defendant,  was  holding  a  horse  while  defendant 
applied  medicine  to  Its  neck.  The  horse  jumped,  and  defend- 
ant began  beating  it  with  a  heavy  stick  with  a  nail  drawn 
through  It.  and  by  reason  of  defendant's  foot  slipping,  he 
unintentionally  hit  the  plaitifC  on  the  nose,  causing  injury. 
Held,  an  instruction  that  defendant  would  not  be  liable  if  in 
beating  the  horse  he  exercised  reasonable  care  to  avoid  strik- 
ing plaintiff,  and  the  blow  which  inflicted  the  injury  was 
caused  by  an  accidental  slip,  was  erroneous — Osborne  v.  Van 
Dyke,  557. 

S.  Instructions — Code,  section  4969.  imposes  a  penalty  for  cruelty 
to  animals.  Defendant  was  engaged  in  beating  a  horse  with 
a  heavy  stick  with  a  nail  through  it  and.  by  reason  of  de- 
fendant's foot  slipping,  he  unintentionally  hit  plaintiff  on  the 
nose,  causing  injury.  Held,  a  charge  that  it  was  not  material 
for  the  Jury  to  find  whether  or  not  the  act  of  defendant  \n 
striking  the  horse  was  unlawful  was  erroneous. — Idem, 

4.  Measure  of  Damages — Services   of   Doctor — In   an   action   for 

injuries  sustained  by  reason  of  a  passenger's  ejection  from 
a  train,  the  amount  paid  a  doctor  for  services  was  not  a  meas- 
ure of  damages,  but  the  reasonable  value  of  the  services  ren- 
dered—Bowsher  V.  C,  B.  &  Q.  R.  C.  16. 

5.  Nuisance — Special  Damages — In  an  action   for  damages  and 

to  abate  a  nuisance  consisting  of  the  discharge  on  plaintiff's 
land  of  refuse  from  a  creamery,  the  damages  were  not  lim- 
ited to  the  damages  to  the  land  or  its  rental  value. — Van 
Fossen  v.  Clark,   86. 

6.  Plea  and  Charge —  Permanetjcy  of  Injuries — An  instruction  in 

a  personal  injury  case  directing  the  jury  to  consider  the  fact 
that  plaintiff's  injuries  were  permanent,  and  that  he  would 
suffer  loss  of  time  in  the  future,  is  erroneous  In  the  absence 
of  allegations  In  the  petition  justifying  it.— Scott  v.  C.  G.  W. 
Ry.  Co.,  381. 

DEATH— See  Divorce,  »;  Insurance,  ~ 

DEBT— See     Guaranty,  *. 
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1.  Sale  of  Corporation    Stock— Misbeprebei^tation  of  Amouitt  or 

Corporate  Property — Though  a  sale  of  the  stock  of  a  eor- 
poration  is  not,  in  strictness  a  sale  of  the  property  which  the 
corporation  owns,  where  its  principal  property  is  a  ranch  and 
false  and  fraudulent  representations  as  to  the  amount  of  land 
contained  in  the  rach  are  made  by  one  who  sells  his  stock  in 
the  corporation,  the  seller  is  as  liable  in  an  action  for  de- 
ceit as  though  he  had  thus  sold  the  ranch  instead  of  the 
stock. — Boddy  v.  Henry,  462. 

2.  Corporation   and  Stockholder — Duty  of  Officers   to  Buyer  of 

Stock — Where  stockholders  sell  their  own  stock  and  there  is 
nd  sale  of  property  owned  by  the  corporation,  it  is  iounate- 
rial,  in  an  action  brought  against  the  stockholders  because 
of  false  and  fraudulent  representations  concerning  the 
amount  of  property  owned  by  the  corporation,  that  they  were 
officers  of  the  corporation. — Idem. 

3.  Of  Agent  of  Corporation — That  a  person  is  an  agent  of  the 

corporation,  in  charge  of  the  property  and  authorized  to  sell 
it,  does  not  render  the  stockholders  liable  for  his  false  repre- 
sentations as  to  the  amount  of  corporate  property,  by  which 
a  third  person  is  induced  to  buy  their  stock,  but  he  must  be 
shown  to  be  the  agent  of  the  stockholders,  or  to  have  beea 
referred  to  by  them  as  possessing  knowledge  of  the  property. 
Idem. 

4.  Measure  of   Damages — The  proper   measure   of   damages   for 

fraud  in  inducing  a  sale  of  corporate  stock,  haying  no  mar- 
ket  value    in    itself,    by    false    representations    as    to    the 
'  amount  of  the  corporate  property,  is  the  difference  between 

the  value  of  the  stock  and  its  value  if  there  had  been  the 
amount  of  property  as  represented. — Idem. 

5.  Where  Buyfa  Transfers  Stock — Where  the  purchaser  of  cor- 

porate stock  pays  a  full  consideration  therefor,  but  has  por- 
tions of  the  stock  trahsf erred  to  members  of  his  family,  sach 
transfer  does  not  prevent  the  purchaser  from  recovering  the 
full  amount  of  damages  resulting  from  misrepresentations 
as  to  the  property. — Idem. 

6.  Evidence — Whether  Description  Embraces  All  of  a  Ranch — 

In  an  action  for  deceit  grounded  on  misrepresentations  as  to 
the  size  of  a  ranch,  witnesses  may  say  whether  the  lands 
embraced  in  the  ranch  were  all  covered  by  the  description 
in  documents  referred  to. — Idem, 

7.  Testimony  Upon — Witnesses,  on  an  issue  of  fraud  in  the  sale 

of  land,  cannot  testify  as  to  the  difference  in  value  of  the 
land  actually  sold  and  the  amount  as  represented,  but  should 
state  the  two  distinct  valuations. — Idem. 

8.  Same — Evidence  of  the  parties  is  admissible  to  show  what  they 

believed  and  relied  on — Idem. 

9.  Same — The  defendants  may  testify  as  to  the  custody  of  cer- 

tain documents  showing  the  extent  of  the  ranch.— /dem. 
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10.  Proof  of   Scienter — False   representations   by   a   seller,    who 

stands  in  no  confidential  relation  to  the  buyer,  will  not  base 
an  action  for  deceit,  though  the  seller  had  means  of  ascer- 
taining the  truth  and  had  no  reason  to  believe  that  the  repre- 
sentations made  by  him  were  true. — Idem. 

11.  Notice— Where  vendor  and  vendee  stand  on  equal  footing,  any 

document  which,  in  the  hands  of  defendants,  would  charge 
them  with  knowledge  of  the  amount  of  land  owned  by  a  cor- 
poration whose  stock  defendants  are  selling,  would  equally 
constitute  notice  to  plaintiff  of  the  same  documents,  put 
into  the  possession  of  plaintiff  for  the  purpose  of  giving  him 
information  in  regard  to  the  quantity  of  such  land. — Idem. 

12.  Same — Defendants  should  have  been  allowed  to  testify  as  to 
the  circumstances  of  their  acquiring  ownership  of  the  stock, 
and  their  knowledge  or  want  of  knowledge  of  the  business 
of  the  corporation,  as  bearing  on  their  knowledge  of  the  fal- 
sity of  the  representations  made. — Idem. 

DECLARATIONS— ^ee  ^stoppki,  «;  Evidence.  ". 

DEDICATION — See  Adyeksb  Posskss.,  •;  Highways.  ',  *. 

DEEDS— See   Cancellation  of   Deeds,  »;  Fraud.  Convey.,  •; 

Fraud,  ».  «, »;  Innoc.  Pur  ,  *  ■:  Taxation.  ' 
1.  Action  on  Covenant  of  Warranty — Reconveyance  Does  Not  As- 
sign— ^Where  plaintiff's  cause  of  action  accrued  prior  to  an 
alleged  deed  reconveying  the  property  to  defedant.  a  charge 
in  an  action  by  plaintiff  for  defendant's  breach  of  covenant 
that,  if  the  Jury  should  find  that  plaitifT  reconveyed  the  prop- 
erty to  defendant  by  warranty  deed,  such  deed  operated  as  an 
assignment  of  any  cause  of  action  plaintiff  might  have  had 
against  the  defedant  because  of  the  failure  of  defedant's 
title,  was  erroneous. — Carroll  v.  Carroll,  419. 

2.  Operates  as  a  Release — ^Where  plaintiff,  after  the  accrual  of 

his  cause  of  action  for  breach  of  defendant's  covenant,  re- 
conveyed  the  property  to  defendant  by  warranty  deed,  plain* 
tiff  cannot  maintain  an  action  for  defendant's  breach  of 
covenant,  since  the  covenants  of  the  parties  being  mutual, 
cancelled  each  other,  and  hence  the  reconveyance  operated 
as  a  release  of  plaintiff's  claim. — Idem. 

3.  Delivery — One  against  whom  there  were  Judgments  induced 

his  mother  to  execute  a  deed  of  her  land  to  his  wife,  in 
order  that,  with  the  aid  of  the  title,  he  might  procure  a  loan. 
It  was  agreed  that  jthe  deed  should  not  be  recorded  until  nec- 
essary, and  that  if  no  loan  were  made  it  should  be  returned. 
After  the  mother  had  executed  the  deed,  the  wife  took  it 
from  where  It  lay  on  the  secretary  and  put  it  in  a  box  acces- 
sible to  both  the  husband  and  wife,  in  which  were  other 
papers  of  the  husband,  where  it  remained  some  months,  when 
the  wife  surreptitiously  abstracted  it  and  recorded  it.  Held. 
that  the  wife  took  no  title,  there  having  been  no  delivery. — 
Bams  V.  Barnes.  435. 

4.     E38TOPPEL  TO  Assert  Non-Delivery — A  mother  executed  a  deed 
to  her  son's  wife,  that  he  might,  with  the  aid  of  the  title. 
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secure  a  loan — the  deed  to  be  returned  if  no  loan  were  made; 
and  a  deed  was  executed  by  the  wife  to  the  husband  for  Jie 
protection  of  the  mother  in  case  of  the  wife'sdeath.  The  wife 
fraudulently  recorded  the  deed  to  her,  whereupon  the  hus- 
band gave  the  mother  a  deed  from  the  wife  to  him,  and  exe- 
cuted one  to  the  mother,  and  she  recorded  both  deeds.  The 
son  died,  and  the  wife  sued  to  quiet  title  in  herself.  Held, 
that  the  mother,  by  taking  the  deeds  and  recording  them, 
was  not  estopped  from  claiming  non-delivery  of  her  deed  to 
the  wife. — Idem, 

5.  Non-Meetino  op  Minds  on  Consideration  for  Deed — Relief  in 

Equity — Where  a  deed  was  fraudulently  received  by  the 
grantee  who  stamped  and  filed  the  same  for  record  and  took 
possession  of  the  property  described  therein,  and  there  had 
been  no  meeting  of  the  minds  of  the  grantor  and  the  grantee 
as  to  the  consideration  for  the  proposed  transfer,  the  grantor 
suing  for  specific  performance  or  cancellation  of  the  deed 
and  recovery  of  the  property,  should  be  given  a  decree  of 
cancellation  and  possession. — Hogueland  v.  Arts,  634. 

6.  Homesteads — Joint    Deed— ^of  Required  cls   to  Easement    in 

Homestead — Code,  section  2974,  provides  that  no  conveyance 
or  incumbrance  of  a  homestead  if  the  owner  is  married,  is 
valid,  unless  the  husband  and  wife  Join  in  the  execution  of 
the  same  joint  instrument  of  coveyance.  A  married  woman 
made  a  written  agreement  with  the  owner  of  an  adjoining 
building,  allowing  him  to  use  the  doorway  and  stairs  which 
led  to  the  apartments  of  each,  but  which  were  located  en- 
tirely on  her  premises.  Held,  that  the  husband  need  not 
join  in  the  agreement,  to  make  it  enforceable,  since  the  right 
conveyed  was  an  easement  and  did  not  pass  title. — Stokes  v. 
Maxson,  122. 

7.  NoN-JoiNDER  OF  WiFE — Invalid  for  any  Purpose — Where  a  hus- 

band conveyed  a  homestead  occupied  by  himself  and  his 
wife  did  not  join  in  the  conveyance,  the  failure  of  the  wife 
to  join  not  only  may  be  taken  advantage  of  by  her,  but  ren- 
ders the  conveyance  invalid  for  any  purpose. — Ooodwin  v. 
Goodwin,  319. 

8.  Joinder  of  Mistress  Living  on  Homestead  Not  Essential — A 

conveyance  of  certain  property  by  G.,  without  joinder  of  a 
woman  with  whom  he  lived  on  the  property,  but  who  was  not 
his  lawful  wife,  is  not  invalid. — Idem, 

9.  Immaterial  Misdescription — That  a  deed  conveying  property 

described  it  as  being  in  the  city  of  •  Shell  Rock,  instead 
of  the  town  of  Shell  Rock,  did  not  invalidate  it.— Idem, 

10.  Recital  of  Area  Conveyed —  Covenants — ^Where  in   a  deed  of 

land  there  are  no  express  averrments  or  covenants  as  to  quan- 
tity, a  statement  as  to  the  number  of  acres  conveyed  will 
yield  to  the  actual  area,  as  escertained  by  reference  to  the 
plat,  field  notes,  monuments,  or  other  certain  descriptions  of 
the    premises    conveyed. — Dashiel    v.    Harshman.    283. 

11.  Words  of  Inheritance — Repuanancy — Where  the  granting  clause 

of  a  deed  did  not  contain  words  of  inheritance,  but  It 
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recited  that  the  conveyance  was  made  for  the  sole  use  of  the 
grantee  and  of  her  heirs,  and  that  she  was  not  to  have  the 
privilege  of  conveying  or  incumbering  it,  the  grantee  took 
an  absolute  estate,  and  not  as  trustee  for  heirs  then  living. — 
Teany  v.  Mains,  53. 

DBLIVEKY— See  Cancell.  of  Deeds,  »;  Deeds,*,*,*;  Eq  Jurisd.,«; 

Insurance.  «» 
DESTRUCTION  OP  CONTRACT— See  Evm..  ><>,  ». 
DICTUM— See    Const.  Law,  \ 
DIRECTED  VERDICT— See   ABUSE    OF    PROCESS;     INSURANCE,    "; 

Malic.  Pros. 
DIRECTORS— See  Schools  ». 
DISMISSALf— See     Pr/  ctiCE,  ^ 

DIVORCE— See  EviD  ,  « 

1.  Adjudication — Existence   of    Interest — ^A    decree    in    divorce 

granting  real  estate  to  a  wife  as  alimony  is  not  conclusive 
of  the  fact  that  she  did  not  have  the  beneficial  interest  there- 
in prior  to  that  time  as  between  the  mortgagee  and  a  pur- 
chaser under  a  Judgment  against  the  husband. — Bush  v.  Her- 
ring, 158. 

2.  Fraudulent  Divorce —  Bona  Fide  Residence — A  divorce  decree 

obtained  by  one  who  is  not  a  bona  fide  resident  of  the  state, 
is  of  no  validity. — Lawrence  v.  Nelson.  227. 

3.  Setting  Aside — After  Death  of  Divorced  Man —  A  decree  of 

divorce  may  be  set  aside  for  fraud  after  death  of  one  party, 
though  an  innocent  party  will  be  injuriously  affected  there- 
by.—Idem. 

4.  Who  May  Set  Aside — Widow  of  Pensioner — The  widow  of  a  de- 

ceased pensioner,  who,  if  his  widow,  is,  under  the  laws  of 
the  United  States,  entitled  to  a  pension  from  the  time  of 
his  death,  has  a  sufficient  property  interest  to  entitle  her  to 
to  annul  a  fraudulent  divorce  decree  obtained  by  him  during 
his  lifetime. — Idem. 

5.  Necessary  Parties — Adult  Jieirs  of  Pensioner — Adult  heirs  of 

a  deceased  United  States  pensioner  are  not  necessary  parties 
to  annul  a  fraudulent  divorce  obtained  by  him  in  his  life- 
time.— Idem. 

6.  Refusal  to  Try  on   Account  of   Collusion — ^Where  the  manner 

and  substance  of  examination  and  cross-examination  In  pro- 
ceeding for  divorce  might  have  created  a  suspicion  of  collu- 
sion between  the  parties  to  the  action  but  was  not  conclusive 
thereof,  it  was  error  for  the  court  to  refuse  to  hear  further 
testimony  and  to  dismiss  the  case. — Blinn  v.  Blinn,  83. 

DOWER— See  Wills,". 

DRAINS — See  McNlc  CORP.,«,  *. 

DURESS — See  Jitdom.,  •. 

EASEMENTS — See  Adverse  Possession,  \ 

EJECTMENT— See  Abuse  of  Process,  ». 


Small  flffuns  refer  to  tabdlfltiont  of  Index     The  others  to  page  of  report. 


784  Index. 

Elbotiohs  to  Elbctioh  of  RsMBona 

KLECTIOXS — Sae  Appbax,  ••;  Quo  Wakkanto 

1.  Contests — Ballots  as  EMdioyce — Preservation  and  Competencp 

— Code,  section  1142,  requirfs  the  county  auditor  to  carefully 
preserve  the  ballots  cast  at  a  general  election.  The  vault 
in  the  auditor's  ofifce  consisted  of  an  upper  and  lower  sec- 
tion; the  latter  being  in  the  basement,  and  having  no  lock 
and  an  outside  window,  th^  vault  was  reached  by  a  stairway 
from  the  auditor's  office.  The  auditor  received  the  ballots 
cast  at  the  general  electioh,  and  deposited  them  for  a  time 
in  the  upper  vault,  and  then  transferred  them  to  the  lower, 
where  they  remained  49  days,  till  they  were  used  in  an  elec- 
tion contest.  They  were  not  enclosed  in  the  paper  envelopes 
in  which  they  returned  by  the  various  election  boards  but 
were  left  in  the  original  envelopes  on  the  floor  of  the  vault. 
Two  of  the  envelopes  were  eo  sealed  that  when  examined 
at  a  contest,  ballots  could  be'  extricated,  and  the  seals  on 
others  were  of  such  a  character  that  they  could  be  openfMi 
and  resealed  without  detection.  The  auditor  was  shown  to 
have  allowed  certain  attorneys,  abstracters,  county  officials 
and  others  to  have  access  to  and  use  of  the  vault  unattended, 
though  such  use  was  restricted  to  persons  known  to  the 
auditor.  Held,  that  the  negligence  in  preserving  the  ballots 
rendered  them  incompetent  in  an  election  contest. — DeLon^ 
V.  Brown.  370. 

2.  Preliminary  Showing  as  to  Competency — ^The  ballots  are  not 

competent  evidence  in  an  election  contest,  without  showing 
that  they  have  been  properly  preserved. — Idem. 

3.  Objection  Available  Withol^t  Plea — The  objection  that  ballots 

cast  at  a  general  election  are  not  admissible  in  an  election 
contest  because  not  shown  to  have  been  properly  preserved, 
may  be  urged,  though  incompetency  of  such  b^illots  is  not  al- 
leged in  the  pleadings. — Idem, 
ELECTION  EXPENSES— See  MuNiC.  Coup.,  ",  ",  » 

ELECTION  OF  REMEDIES. 

1.  Suit  on  Contract  and  Rescission — Where  plaintiff  sued  to  re- 

cover the  price  of  goods,  claiming  there  was  a  valid  contract 
for  the  sale,  and  that  defendants  gauranteed  to  pay  the  buy- 
er's price  therefor,  this  was  an  election  of  remedies,  estop- 
ping plaintiff  to  claim  that  a  subsequent  action  to  recover 
of  defendants  for  fraud  in  the  purchase  was  a  rescission  of 
the  contract. — Thensen  v.  Bryan,  496. 

2.  Suit  for    Specific   Performance  by   Agent  of   Vendor — ^Where  a 

deed  was  fraudulently  received  by  the  grantee  who  stamped 
and  filed  the  same  for  record,  and  took  posession  of  the  prop- 
erty described  therein,  and  the  agent  who  negotiated  the 
transfer  for  the  grantor  commenced  an  action  in  the  latter's 
name,  but  without  authority,  for  specific  performance  of  the 
contract  and  the  grantor  dismissed  the  action  on  discovery, 
such  an  action  should  not  be  considered  as  an  election  to 
treat  the  contract  as  valid,  and  was  no  bar  to  a  suit  for  can- 
cellation of  the  deed  and  posession  of  the  property,  on  the 
ground  of  fraud. — Hogueland  v.  Arts.  634. 
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EMBEZZLEMENT— See  Crim  Law,  « 

EMINENT  DOMAIN— See  See  Appbai^  »  «;  Comdbmnation,  \\  »,  *, 

•     •Tit 

f     $     »     t     , 

EQUITY  JURISDICTION— See  Deeds,  • 

1.  Failure   to  Show   Right  to  Equitable   Relief— Waiver  by  FaiU 

yre  to  Move  Transfer — Under  Code,  section  8775,  authorizing 
the  court  to  grant  any  relief  consistent  with  the  case  made 
by  the  petition  and  embraced  within  the  issues,  the 
plaintiff  suing  in  equity  for  the  possess  of  property,  and  set- 
ting up  facts  sufficient  to  show  his  right  to  such  possesion, 
is  entitled  to  a  decree  for  possession  without  showing  a  right 
to  equitable  relief,  where  defendant  made  no  motion  to  trans- 
fer the  case  to  a  law  court — Hogueland  y.  Arts,  634. 

2.  Fraudulent  Delivery — Adequate  Remedy  at  Law — ^Where  with- 

out delivery  to  him,  a  deed  was  stamped  by  grantee  and  filed 
for  record,  and  he  took  possession  of  the  property  described 
therein,  a  bill  to  set  aside  such  deed  as  a  cloud  on  title,  and 
restore  possession  of  the  land  was  improperly  dismissed  on 
the  ground  that  the  grantor,  having  an  adequate  and  complete 
remedy  at  law,  had  no  remedy  in  equity.— /dem. 

3.  Modification  of  injunction  in  Vacation —  Waiver  of  Ohjection-^ 

Where  plaintiff  was  served  with  notice  of  an  application  in 
vacation  time  to  modify  an  order  of  injunction,  and  appeared 
and  resisted,  he  thereby  consented  to  the  authority  of  the 
court  to  modify  the  order  in  vacation,  and  cannot  afterwards 
raise  that  question. — Landt  v.  Remley,  555. 

4.  Reformation — Misdescription   in    Instrument — ^A  person  pur- 

chasing a  lot  took  possession  of  and  made  improvements  on 
the  lot  pointed  out  and  deeded  to  him  as  lot  No.  10.  when 
it  in  fact  was  lot  No.  9;  lot  No.  10  being  used  as,  and  sup- 
posed to  be.  a  street.  He  then  mortgaged  the  lot  as  No. 
10,  and  made  Improvements  thereon,  and  afterwards  con- 
veyed it.  his  grantee  assuming  the  mortgage.  Held,  that  the 
purchaser  was  the  equitable  owner  of  the  lot  he  actually 
purchased  and  improved,  and  the  mortgagee  was  entitled  to 
have  his  mortgage  corrected,  and  to  a  foreclosure  against  lot 
No.  9.  together  irith  a  personal  judgment  against  ttie  grantee. 
— Schaf er  t.  Wilson.  -476. 

EQUITABLE  OWNERSHIP. 

Evidence  Held  Not  to  Establish — In  a  suit  between  children 
for  partition  of  land  belonging  to  their  deceased  mother, 
defendants,  who  were  in  possession,  claimed  the  equitable 
ownership  by  reason  of  their  mother's  verbal  promise  to 
give  them  the  land,  in  consideration  of  their  supporting  her 
during  her  life.  It  appeared  that  they  had  lived  on  the 
farm  with  her.  taking  care  of  her,  and  making  many  improve- 
ments but  the  land  was  never  conveyed  to  them.  Held,  in- 
sufficient to  show  equitable  ownership. — Ruby  v.  Downs,  574. 
EQUITABLE  TITLE— See  DivoROE,  »;   i!.XEOUTlOMS,  *,  «;   Mtoe8»  >. 
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ESTATES  OF  DECEDENTS—See  Counter  Claims;  Dekw. 

";  INTERKST. 

1.  Bondsmen— Intervention  By — Transfer  to  Equitu — ^Wbere  a 
guardian's  bondmen  allege,  on  a  final  accounting  in  which  they 
intervene,  that  certain  property  held  in  the  name  of  the 
guardian  was  purchased  with  the  money  of  the  wards,  the 
cause  will  not  be  transferred  from  the  probate  to  the  equity 
court,  in  order  to  subject  such  property  to  the  claims  against 
the  guardian. — In  re  Tollfaro,  747. 

2.  Accounting  of  Guardian —  Allowances  to  Guardian — Expen- 
ditures  at  Request  of  Ward — ^A  guardian  is  not  entitled  to 
credits  for  expenditures  made  at  the  request  of  her  wards, 
during  their  minority,  unless  such  expenditures  were  proper. 
— Idem, 

8.  Attendance  on  Suit  Brought  by  Chiardian — ^Where  it  was  not 

shown  that  it  was  necessary  for  a  guardian  to  attend  a  suit 
instituted  by  her  to  collect  money  belonging  to  her  ward, 
and  her  attendance  was  in  part  for  her  own  interest,  she  is 
not  entitled  to  credit  for  her  expenditures  therefor. — Idem. 

4.  Cost  and  Attorney  Fees — A  guardian  is  entitled  to  credit  for 
costs  and  attorneys  fees  necessarily  expended  in  a  successful 
suit  to  collect  property  for  her  wards,  though  the  theory 
of  recovery  is  not  shown. — Idem. 

6.  Expense  of  Suit — A  guardian  is  entitled  to  credit  for  money 

necessarily  expended  in  prosecuting  a  successful  suit  for 
the  collection  of  property  belonging  to  her  ward,  though 
it  does  not  affirmatively  appear  that  the  action  was  prose- 
cuted by  order  of  the  probate  court. — Idem. 

^  Interest  on  Money  Used — Where  an  executor  uses  estate 
moneys  for  his  own  purposes,  he  is  chargeable  with  inter- 
est thereon. — In  re  Brown's  Estate,  351. 

7.  Conspiracy  Between  Guardian  and  Ward  to  Defraud  Boxoe- 

MEN — The  charge  that  a  guardian  and  her  wards  combined  to 
defraud  her  bondsmen  may  be  considered  in  a  suit  to  deter- 
mine her  accounts  in  which  the  bojidsmen  were  parties. — 
In  re  Tollfaro,  747. 

&  Executors — Exceptions  to  Report — Relief  Against  Executor 
Personally — Where  an  executor  receives  money  belonging 
to  a  third  person,  and  does  not  use  it  for  the  benefit  of  the 
estate,  but  for  his  own  use.  and  reports  it  as  estate  property, 
such  person  cannot  hold  the  executor  liable  on  objections  to 
his  account  in  the  probate  court,  even  though  the  exceptions 
were  broad  enough  to  show  that  the  executor  was  individ- 
ually liable. — In  re  Brown's  Ehstate,  351. 

9.  Support  of  Minors  -Where  money  is  bequeathed  to  minor  chil- 

dren to  be  paid  them  on  their  attaining  the  age  of  21  years, 
and  their  parents,  one  of  whom  is  their  guardian,  are  able  to 
support  their  children  the  guardian  will  not  be  allowed 
money  expended  for  their  support  and  education  during  their 
minority. — In  re  Tolifaro,  747. 
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10.  Same — ^Where  a  will  required  the  interest  money  on  certain 

bequests  to  be  expended  for  the  musical  education  of  the 
benefleiaries.  the  money  should  not  be  expended  for  general 
education,  but  be  confined  to  their  musical  education. — Idem, 

11.  Same — Where   a   will   provided   that   the   interest   on   moneys 

invested  for  two  granddaughters  should  be  paid  by  their 
trustees  to  their  mother  or  guardian,  to  be  expended,  "for 
the  musical  education  of  said  grandchildren"  the  money 
should  be  so  spent  by  the  children's  parents  regardless  of  the 
ability  of  the  parents  to  pay  for  such  education. — Idem, 

12.  Special  Administratora — Lack  Power  to  Submit  to   Arbitra- 

tion— Under  Code  1873,  sections  2857-2360,  providing  that 
special  administrators  may  do  all  needful  acts  to  collect 
the  property  of  the  deceased,  under  direction  of  the  court,  but 
shall  take  no  steps  as  to  allowing  claims  against  the  estate, 
a  special  administrator  has  no  power  to  submit  such  claims 
to  arbitration. — Sullivan  v.  Nicoulin^  76. 

ESTOPPEL— See  AppgAL,  ";  ToNTRAOTS.  >•;  Deeds,  «;  Equity 
Juris.,  •;  Evid.,  ":  Fraud.  *;  Highways.  *;  Insuranob.  •,  •.  •»; 
MuKic.  CORP..  •;  Mortgages  •;  Nuisanob;  Prac  ,  »•;  Sales  •, ». 

1.  DeCXARATIONS   as   to  llTLE  MADE  TO  ONE   NOT  ^KWOWH   TO   HAVE 

Interest — Property  purchased  by  B.  at  an  execution  sale 
was  subsequently  bought  by  plaintiff  of  the  owner,  and  there- 
ofter  B.,  without  knowledge  of  plaintiff's  interest,  stated 
to  plaintiff's  agent  that  there  was  nothing  due  on  B.'s  claim. 
Held,  that  the  statement  did  not  estop  B.'s  grantee  from 
asserting  title  to  the  property. — Near  v.  Green,  648. 

2.  PuBUc  Alley — Estoppel  to  Claim — The  fact  that  an  Injunction 

suit  to  restrain  a  prior  grantor  of  defendant  from  extending 
his  building  back  over  an  alleged  alley  was  compromised 
by  the  grantor  agreeing  to  leave  a  part  of  the  strip  un- 
obstructed as  a  private  way  for  the  parties  to  the  agreement, 
did  not  estop  such  parties  from  claiming  that  the  strip  in 
controversy  was  alley  nor  anyone  else  from  asserting  that 
the  whole  strip  or  driveway  was  a  public  alley. — Dodge 
V.  Hart,  685. 

EVIDENCE — S^  Acknowlvdomsiit,  M  Adtbbsb  PoasRSsioir.  >; 
Appbal,  ", »;  Brbach  of  Pbomisb.  •, »,  •;  Condbmnatioit,  •,  ^  ■; 
Crim.  Law,  ",  ", «,  ";  Constitutional  Law,  •;  Damaors,  «;  Db- 
cbit,  •,  \  ».  ";  DivoROB,  >;  Elsciions.  \  \  •;  Fraud.  ",  ";  Gifts; 
Highways,  »;  Insurance.  \  ><,  ";  Joint  c>wnbrship,  *.  •, »;  Judg- 
MBNTS,  *, »;  LiBBL, », »;  MuNic.  Corp  ,  •,  «•:  Nbgligbnob^  »;  Prac-. 
TiOB^**;  Railroads.  ••;  Schools,  •;  Sbttlrmbnts,  >;  Surtbts.  >  •; 
Wills,  \  \  «,  •,  •,  \  •;  Witnbss. 
Accidents— See  \  "  post. 
Admiaeibility-^ee  \  post, 

1.  Improperly  Obtained — Where  a  trial  court,  over  defendant's 
objection,  ordered  that  witnesses  be  permitted  to  enter  his 
house  to  inspect  certain  plastering,  as  to  the  condition  of 
which  defendant  had  testified,  and  such  order  was  obeyed 
after  some  protest,  the  evidence  was  admissible  thoo^  it 
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be  assumed  that  such  order  was  illegal. — Sulliyan  v.  Nlcou- 
lin,  76. 

2.  Admissions — Suit  on  Contbact — Of  Maker — In  an  action  on 
contract  by  a  father  to  convey  or  devise  land  to  a  son,  an 
instruction  that  the  Jury  might  consider  any  admissions  of 
the  father  in  his  lifetime  as  to  any  contract  with  the  son* 
in  deciding  whether  there  was  any  contract  was  proper. — In 
re  Jamison,  720. 

S.  By  Plea — Harmless  Error — In  an  action  on  a  contract  of  a 
father  to  convey  or  devise  land  to  a  son  where  the  answer 
admitted  that  the  father  made  a  will  devising  the  land  to 
the  son,  admission  of  the  will  in  evidence  if  error  at  all, 
was  harmless. — Idem, 

4.  Books  of  Account — Exclusion — Where  an  account  book  contain- 

ing charges  against  various  people  was  ofFered  in  evidence 
but  counsel  failed  to  point  out  any  admissible  items  In  it. 
the  book  was  properly  excluded. — Idem, 

Brakeman— See  ^  post. 
Brokers— See  **  post 

5.  Burdsnof  Proof — Subsequent  Contract — Evidence  Introduced 

Out  Of  Order — In  a  suit  on  a  note,  defendant  set  up  as  a 
counterclaim  that  he  had  delivered  a  note,  secured  by  chattel 
mortgage  to  plaintiff  as  security  for  the  note  in  suit,  under 
an  agreement  that  the  note  and  mortgage  should  be  returned 
when  the  indebtedness  to  plaintiff  was  reduced  to  $1,200  or 
$1,500;  that  the  indebtedness  had  been  reduced  to  less  than 
11,200,  and  plaintiff  refused  to  return  the  note  and  mortgage; 
wherefore  defendant  demanded  Judgment  for  the  value  there- 
of. Defendants  replying,  admitted  such  agreement,  but  al- 
leged that  it  was  subsequently  agreed  that  the  security 
should  be  held  for  the  entire  indebtedness,  upon  which  al- 
legation plaintiff  had  the  burden  of  proof.  Defendant  rested 
without  offering  any  evidence  in  regard  to  the  counterclaim, 
and  plaintiff  offered  evidence  tending  to  show  the  subsequent 
agreement,  whereupon  defendant  offered  evidence  tending  to 
show  the  financial  condition  of  the  makers  of  the  note  ana 
mortgage,  and  the  value  of  the  property  covered  by  the  mort- 
gage. Held,  that  defenendant  if  there  had  been  no  subseqeunt 
agreement,  was  entitled  to  a  Judgment  for  the  value  of  the 
security,  and  hence  it  was  error  not  to  admit  his  evidence  as 
to  the  value  of  the  note  and  mortgage,  though  it  was  offered 
out  of  order,  no  objection  on  that  account  having  been  inter- 
posed.— Clement,  Bane  &  Co.  v.  Houck,  504. 

6.  Certificates — Physician's  Certificate  as  to  Health — "Sot  De- 

fense as  Matter  of  Law — ^The  death  of  plaintifTs  intestate 
resulted  from  exposure  occasioned  by  the  execution  of  a 
writ  of  removal  sued  out  by  defendant.  The  evidence  was 
conflicting  as  to  when  the  physician's  certificate,  that  in- 
testate could  be  removed  without  injury  to  his  health,  was 
issued,  and  as  to  the  examination  on  which  it  is  based.  Held. 
that  the  existence  of  such  certificate  did  not  constitute  a 
defense  as  a  matter  of  law. — Bradshaw  y.  Frazier,  579. 
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7.  Circumstantial— T/iat    Shooting  Wom   Not   Accidental^ln   an 

action  on  an  accident  policy  it  appeared  that  plaintiff  had 
gone  hunting  one  afternoon  out  into  the  country  about  two 
miles  and  back,  and  that  at  the  time  of  the  injury  he  was 
alone,  returning  the  gun  to  its  owner  from  whom  he  bor- 
rowed it,  and  that  he  declared  himself  unable  to  detail  the 
circumstances  of  the  shooting  save  that  he  had  stopped  to 
buckle  his  overshoe,  and  then  removed,  as  he  supposed,  all 
the  shells  from  the  maglzine  of  the  gun»  and  that,  when 
starting  to  move  on.  it  went  off  injuring  his  foot.  Held, 
that  circumstancial  evidence  was  properly  admitted  to  estab- 
lish the  defense  in  intentional  shooting. — Long  v.  Travelers 
Ins.  Co..  269. 

Collisions -bee*^.  posL 

Commissions— See  ",  post, 

8.  Competency —  Tbansactions  With  One  Deceased — Where  plain- 

tiff contended  that»  at  the  time  she  deeded  land  to  a  deceased 
daughter-in-law  it  was  agreed  that  the  daughter-in-law 
should  make  a  will  giving  her  husband  a  life  estate 
in  all  her  property,  with  remainder  to  plaintiff  if 
she  survived  him.  or  else  to  plaintiff's  daughter,  and  that 
plaintiff  should  make  a  will  in  favor  of  the  daughter-in-law's 
husband  and  the  daughter,  in  a  suit  against  the  daughter-in- 
law's  administrator,  to  enforce  the  contract,  brought  in  the 
lifetime  of  the  mother-in-law,  testimony  of  the  daughter 
was  not  incompetent  under  Code,  section  4604. — Bird  v.  Jac- 
obus. 194. 

9.  Conclusions — To  say  that  one  has  no  independent  recollections 

of  representations  made  by  an  assured  but  that  all  statements 
put  into  an  application  were  gotten  from  insured  because 
there  is  no  other  source  from  which  the  agent  could  have 
obtained  them,  is  not  the  statement  of  a  mere  conclusion. 
— Shaeffer  v.  Ins.  Co.,  662. 

10.  Contents  of  Contract —  A  husband  and  wife  executed  an  ante- 

nuptial agreement,  but  after  the  husband's  death  all  that 
could  be  found  was  the  first  four  pages,  the  signatures  being 
missing,  which  part  contained  a  full  waiver  by  the  wife 
of  all  interest  in  the  husband's  estate,  including  the  home- 
stead, for  a  consideration  which  seemed  full  and  complete. 
There  was  some  evidence  that  the  missing  part  contained 
some  provision  for  a  permanent  home  for  the  widow,  but  no 
evidence  was  given  that  the  missing  part  contained  any 
provision  affecting  her  interest  in  the  estate.  Held,  in  an 
action  by  the  widow  for  her  interest  in  the  estate,  that  the 
evidence  sustained  a  finding  that  the  part  produced  con- 
tained substantially  all  the  provisions  of  such  contract  as 
to  such  interest. — Devoe's  Estate.  4. 

Contracts  -  See  «,  •.  ante;  »•.  post. 
Conversations— See  ••  post. 
Counter  Claim— See  ^*post, 

11.  Cross-Exam i nation— Where  evidence  prejudicial  to  the  oppos- 

ing party  had  no  reference  to  any  matter   called  out  on 
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direct  examination,  it  was  error  to  overrule  objections  there- 
to on  cross-examination.— Bowsher  v.  C.  B.  ft  Q.  R.  Co..  16. 

12.  Rule  Applied-  it  appearing  by  tbe  conductor  tliat  a  passenger 
was  ejected  for  failure  to  pay  ten  cents  extra  fare  on  failure 
to  buy  a  ticket,  it  was  error  to  permit  testimony  as  to 
whether  he  had  not  carried  others  without  exacting  socli 
payment;  and  that  another  was  injured  by  passing  under 
a  plank  used  to  transfer  baggage  and  mail — Idem. 

Death—See «  ante. 

Declarations— See  **  post. 

IS.  Wife  as  to  Divorce — When  No  Estoppel — Where  a  wife  nuule 
declarations,  in  random  conversations,  that  her  hustwnd 
had  secured  a  divorce  from  her,  and  it  is  not  shown  that 
they  were  communicated  to  any  party  interested  in  the 
matter  or  acted  on  by  any  such  party,  she  would  not  be 
estopped  by  such  declarations  to  deny  the  divorce. — Good- 
win y.  GkKMlwin,  319. 
Defenses— See  *■  post- 

14.  Defense  and  Counterclaim — Parol  evidence  cannot  vary  a  note, 

but  is  admissible  to  establish  a  cause  of  action  against  plain- 
tifT  which  operates  as  a  payment  of  his  note. — Clement,  Bane 
ft  Co.  v.  Houck,  604. 

15.  Degree  of  Proof — In  an  action  on  an  accident  policy  defended 

on  the  ground  that  the  wound  was  self-iflicted,  an  instruction 
that  all  the  circumstances  to  warrant  such  findings  must 
be  consistent  with  such  conclusion,  and  absolutely  incompat- 
ible with  any  other  reasonable  hypothesis,  states  a  rule 
obtaining  only  in  criminal  cases,  and  was  properly  refused. — 
Long  V.  Travelers   Ins.  Co..  269. 

16.  Preponderance   Sufficient  in  Civil  Suit — In  a  olvll  action, 

an  instruction  that  plaintiff's  case  must  be  established  by  a 
fair  preponderance  of  the  evidence  is  proper. — In  re  Jamison, 
720. 

Doctors— See*,  ante. 
Estoppel— See  ",  ante. 
Exclusion— See  \  ante. 

17.  Where,  in  an  action  for  services,  plaintiff  had  just  testified 

that  a  bill  which  he  had  once  presented  to  defendants,  and 
which  was  paid,  was  rendered  before  any  of  the  transactions 
in  controversy  arose,  and  that  some  of  the  items  in  suit  were 
not  in  such  bill,  it  was  not  error  to  sustain  objection  to  a 
question  as  to  why  they  were  so  included. — ^Lindt  y.  Schlits 
Brew.  Co..  200. 

18.  Brokers — Double  Commissions — In  an  action  by  a  broker  for 

commission  in  purchase  of  lands  for  defendants,  the  issue 
being  whether  plaintiff  could  have  a  commission  from  a 
buyer  after  having  been  paid  one  by  the  seller,  defendants 
having  introduced  the  vendor  as  a  witness,  and  he  having 
testified  that  he  paid  commissions  to  such  broker  for  effect- 
ing the  sale,  it  was  not  error  to  exclude  evidence  of  the 
amout  paid  by  him. — Idem. 
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19.  Refusal  to  Exclude — Harmless  Error — No   prejudice   results 

from  a  refusal  to  strike  out  answers  requiring  simple  com- 
putations to  make  them  definite  answers  to  question  as  to 
the  value  of  abutting  property  immediately  before  and  after 
injury  thereto  resulting  from  street  improvement. — Millard 
V.  City  of  Webster  City,  220. 

20.  Expert  Evidence —  Duties   of   Brakeman — Plaintiff's  intestate. 

a^brakeman  on  defendant's  road^  was  thrown  from  the  top 
'  of  a  freight  car,  and  killed;  Willie  thfc^tvain  was  being  backed, 
under  directions  of  the  head  brakeman.  to  kick  certain  cars 
onto  a  switch.  The  head  brakeman  had  failed  to  uncouple 
the  cars  to  be  kicked  off,  so  that  when  he  signaled  to  stop, 
the  suden  Jerk  threw  deceased  to  the  ground.  Held,  such 
head  brakeman  should  have  been  permitted  to  testify  what 
deceased's  duties  on  top  of  the  car  were,  and  what  his  duty 
would  have  been  as  to  stopping  a  switched  car  if  it  had  been 
detached. — Qulnlan  v.  C.  R.  I.  &  P.  Ry.  Co.,  89.     . 

21  Instructions  on  Exert  Testimowy — ^An  instruction  character- 
izing expert  testimony  in  a  case  as  "made  up  largely  of  mere 
theory  and  speculation,  and  which  suggests  mere  possibil- 
ities," was  properly  refused. — Long  v.  Travelers  Ins.  Co., 
259. 

22.  Subject  of  Expert  Testimony — ^The  distance  at  which  powder 

stains  are  caused  by  firearms,  and  the  probable  effects  of 
gas  generated  by  the  explosion  of  powder  in  the  dischage 
of  a  gun.  as  dependent  on  its  proximity  to  the  person  of 
one  claiming  to  have  been  accidentally  injured  thereby,  are 
subjects  of  expert  evidence. — Idem, 

23.  JSame — An  expert  may  not  say  whether  testator  was  capable  of 

transacting  ordinary  business  intelligently. — In  re  Betts,  111. 

24.  Wfietfier  Part  of  Land  Has  Been  Sold. — ^Witnesses   familiar 

with  the  business  of  a  corporation  may  say  whether  it  has 
sold  portions  of  land  which  it  had  owned. — Boddy  v.  Henry, 
462. 

25.  Impeachment — Former   Conviction — Under  Code,  section  4602, 

providing  that  facts  which  have  heretofore  caused  the  ex- 
clusion of  testimony  may  still  be  shown  to  lessen  its  cred- 
ibility, it  was  error  to  Introduce  the  record  of  the  federal 
court  showing  a  conviction  in  another  Jurisdiction  for  carry- 
ing on  the  business  of  a  liquor  dealer  without  paying  the 
special  tax. — Palmer  v.  C.  R.  &  M.  Ry.  Co.,  442. 

26.  Same — Code,  section  4613,   does  not  permit  the  introduction 

of  a  record  of  conviction  in  another  Jurisdiction  for  an 
offense  less  than  a  felony,  to  affect  a  witness*  credibility. 
— Idem. 

Harmless  Error—See  *,  **  anU. 

Husband  and  Wife— See  »  ante,  ^post. 

Improper  Obtaining— See  >  ante. 

Insnrance  —See  *  ante.  "  post. 

Instructions— See  *^  ante. 

Intent— See  >'  ante. 

Invoice  -See  »•  post. 
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27.  Intent  in  Obtalninq   Insurance —  It  was  proper,  as  evidence  of 

an  itention  to  defraud,  to  show  that  defendant  had  faUelr 
represented  that  he  was  going  on  the  road  as  a  collector,  and 
he  would  he  able  to  pay  the  premium  from  his  salary:  that 
he  falsely  represented  the  premium  note  to  have  been  signed 
by  his  wife  as  surety,  he  having  imitated  her  handwriting; 
that  he  kept  from  her  the  fact  of  obtaining  insurance 
aggregating  |34,000,  though  accustomed  to  talk  over  such 
matters  with  her.  and  that  he  entertained  the  agents,  while 
preparing  his  policies,  with  stories  of  others  being  injured 
while  hunting,  and  who  were  indemnified. — Long  v.  Travelers 
Ins.  Co..  259. 

Marriage —&»ee  "  post. 
Materiality-  See  ".  anU, 

28.  Powder  Stains — Plaintiff  wore  an  overshoe  over  a  slipper,  and 

the  evidence  tended  to  show  that  the  former  had  no  powder 
stains,  and  was  split  down  to  the  toe.  and  the  theory  of 
the  defense  was  that  the  muzzle  of  the  gun  when  discharged 
was  inside  the  top  of  the  overshoe,  and  hence  must  have 
been  voluntarily  placed  there  for  that  purpose.  JfeW,  that 
the  distance  at  which  the  powder  stains  are  caused  by  fire- 
arms was  material. — Idem, 

29.  Motive — Evidence  tending  to  show  plaintiff's  insolvency  and 

that  he  was  in  pressing  need  of  money  to  pay  insistent  cred- 
itors, was  rightly  received  for  the  purpose  of  fixing  a  motive 
for  plaintiff's  alleged   self-infliction   of   injuries. — Idem. 
Notes -See  ",  post. 

30.  Objection  After  Answer —  An  objection  to  a  question  after  the  an- 

swer is  in.  is  ordinarily  too  late,  to  be  available. — Parker  v. 
City  of  Ottumwa,  649. 

31.— Opinions — Collision  With  Bicycle-^ Time  to  Dismount — In 
an  action  for  injuries  received  by  a  bicycle  rider  in  collision 
with  defendant's  street  car,  it  was  error  to  allow  defendant's 
witnesses  to  state  how  long  it  would  take  to  dismount  on 
meeting  an  approaching  team. — Palmer  v.  C.  R,  &  M.  Ry. 
Co..  442. 
Order  of  Proof -See  *,  ante. 
Parol  Variance— See  ",  ante. 

32.  Parol  Variance  of  Invoice  Taken — The  fact  that  a  witness 

has  made  an  invoice  of  the  cost  price  of  goods  did  not  pre- 
clude him  from  testifying  orally  to  the  wholesale  cost  there- 
of.— Shawyer  v.  Chamberlain.  742. 

33.  Defenses  to  Note — In  a  suit  on  a  note  the  defense  was  that 

prior  to  the  giving  of  the  note  the  maker  had  agreed  to  pur- 
chase goods  from  plaintiff  on  an  understanding  that,  if 
the  goods  proved  unsaleable  in  defendant's  territory,  he 
should  have  a  right  to  return  them  at  their  purchase  price, 
and  that  a  portion  of  them  were  unsaleable,  and  hed  been 
tendered  to  plaintiff.  Held,  that  evidence  to  substantiate 
this  defense,  as  a  defense,  was  properly  excluded. — Clement, 
Bane  &  Co..  v.  Houck,  504. 


SiDftll  flgoret  refer  to  lubdivisloni  of  Index.    The  others  to  page  of  reoort. 


Index.  793 

Etidsncb    Continued 

Pl6ading--See »,  anU. 
Physicians— See  *,  ante. 
Powder  Stains  -See  **«  ante. 

84.  Presumptions — Continuancb  of  First  Marriage — ^Where  a  man 
was  married  to  two  women  the  presumption  of  the  validity  of 
the  second  marriage,  in  the  absence  of  other  evidence  of  a 
divorce,  would  not  overcome  the  presumption  of  a  continu- 
ance of  the  first  marriage,  in  a  case  in  volving  property 
rights. — Goodwin  v.  (Goodwin,  319. 

86  Rebuttal — Self  Serving  Declarations — ^Where  a  defendant  con- 
tends that  another  is  the  guilty  party,  that  other  should  not  be 
allowed,  on  rebuttal,  to  narrate  a  conversation,  not  had  in  the 
presence  of  defendants,  which  ^conversation  amounts  to  a 
declaration  that  narrator  is  innocent,  though  the  person  with 
whom  the  conversation  was  had  testified  thereto  for  the  state, 
on  his  direct  examination. — State  v.  Lee.  348. 

36.  Repair  After  AcciDExr — Where  defendant  in  an  action  for  in- 
juries occasioned  by  a  defective  sidewalk  offered  evidence 
tending  to  show  that  the  walk  was  in  good  repair  before, 
at,  and  after  the  accident,  it  was  competent  to  show  in 
rebuttal  that  repairs  were  made  near  the  place  in  question, 
after  the  accident — ^Parker  v.  City  of  Ottumwa,  649. 

Bepairs— See  "•,  ante. 

Bepreeentations—See  "*,  ante, 

87.  Secondary— Conclusions  of  the  witnesses  as  to  the  number  of 
acres  of  land  belonging  to  a  corporation,  based  on  docu- 
mentary evidence,  are  not  admissible. — Boddy  v.  Henry,  462. 

Sidewalks— See  "*,  ante, 

38.  Statute  of  Frauds— Contract  With  Signature  TorA  Off — Where 
a  husband  and  wife  were  proved  to  have  executed  an  ante- 
nuptial contract,  and  after  the  death  of  the  husband  all  that 
could  be  found  was  the  first  four  pages,  the  signature  being 
missing,  the  statute  of  frauds,  requiring  such  contracts  to 
be  in  writing,  and  signed  by  the  parties,  did  not  render  such 
part  inadmissible  in  evidence  to  prove  the  contents  of  the 
contract. — Devoe's  Estate^  4, 

89.    Telephones— Conversation  By — ^Evidence  of  a  conversation  over 
a  telephone  is  not  inadmissible. — Shawyer  v.  Chamberlain, 
742. 
Transactions  with  Decedents  -  See  *.  ant^, 

40.  Value  -  See  '•  /yw/^— Where,  in  an  action  for  injuries  to  a  passen- 
ger sustained  by  reason  of  ejection  from  a  train,  there  was  no 
evidence  of  the  reasonable  value  of  a  doctor's  services  ren- 
dered to  the  passenger,  he  could  not  recover  for  such  services. 
— Bowsher  v.  C.  B.  ft  Q.  R.  R.  Co..  16. 
Witnesses -See  *  ante. 

BXAMINATION  OF  PERSON— See  Brbach  of  Prom.,  ». 

EXCEPTIONS — See  Appeal.  »»,  ",  ";  Estates  op  Dbokd.,  •. 
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EXECUTIONS. 

1.  Levy  on  Corporate    Stock — Notice  of  Levy — Notice  of  Bale — 

Under  Code,  sections  3894,  3974,  providing  that  corporate  stock 
may  be  levied  on  under  execution  by  notifying  the  president 
etc.,  that  the  stock  has  been  levied  upon,  a  notice  to  such 
officer  is  a  part  of  the  levy,  and  sufficient,  though  it  is  in 
the  p^st  tense,  and  being  served  in  all  interested,  also 
answers  as  the  statutory  notice  of  sale. — Croft  v.  Colfax 
E.  L.  &  P.  Co..  455. 

2.  Same — When   Informal   Levy  Sufficient — Code,    sections    3894, 

3974,  requiring  corporate  stock  to  be  levied  on  under  exe- 
cution by  notifying  an  officer  of  the  corporation,  etc.  does  not 
apply  to  special  execution  in  foreclosure  of  a  pledge  of  stock 
in  the  possession  of  the  Judgment  debtor,  but  the  sale  passes 
title  as  against  a  Judgment  debtor,  who  does  not  question 
the  proceedings  until  after  the  sale,  though  no  formal  levy 
was  actually  made. — Idem, 

3.  Mortgage    by  Wife — Rights    of   Execution    Sale    Purchater — 

Where  the  title  to  real  estate  is  in  the  husband,  but  the  wiff^ 
is  the  beneficial  owner,  a  purchaser  thereof  at  an  execution 
sale  under  a  Judgment  against  a  husband,  who  knows  the 
interest  of  the  wife  therein,  cannot  enjoin  foreclosure  sale 
under  a  prior  mortgage  thereon  given  by  the  wife. — Bush 
V.  Herring,  158. 

4.  Rights   or   Equitable   Owner — Where   a   title   to   real   estate 

is  held  by  a  husband,  but  the  beneficial  interest  is  in  the  wife, 
the  sale  thereof,  under  an  execution  against  the  husband, 
to  the  Judgment  debtor  of  the  latter,  who  has  notice  of  the 
interest  of  the  wife,  conveys  no  title  as  against  the  w'fe 
and  her  grantee. — Idem. 

EXECUTORS — See  Estates  of  Drgbd..  •.  •. 

EXPERTS— See  D^oeit.  •:  Fvid.  »  ". «  **;  Wilm,  ». 

EXPERT  AND  OPINION  EVIDENCE— See  Boundaries,  ♦;  Rail  ,  « 

FACTORS. 

1.  Conditional  Sale  To — Where  goods  are  consigned  to  a  f'lctor 

to  be  sold  and  accounted  for  by  him  as  provided  by  a  written 
contract,  stipulating  that  he  shall  buy  at  a  fixed  price  all 
goods  remaining  unsold  on  a  certain  date  and  that  the  title 
shall  not  vest  in  him  until  the  purchase  price  shall  be  oaf d 
in  full,  the  goods  remaining  unsold  after  said  date  are  held 
by  him  as  owner  under  a  conditional  sale,  and  not  as  agent. 
—Norton  v.  Fisher,  595. 

2.  Mortgap^of    Factor — Rights  Aoainst  Consignor — His  mort- 

gagee for  value,  without  notice,  after  such  date,  is  entitled 
to  such  goods  against  the  consignor. — Idem. 

3.  Sales  on  Credit —  Implh^.p   Poweb  to  Make — In  the  absence  of 

instructions  or  usage  to  the  contrary,  a  factor  has  implied 
power  to  sell  the  goods  of  his  principal  on  a  reasonable 
credit,  provided  he  exercised  due  care  with  respect  to  the 
responsibility  of  the  purchaser  and  in  collection  of  the  price. 
— Walker  v.  Dubuque  Fruit  Co.,  428. 
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4.  Sale  by  Principal — Subsequent  Sale  to  Enforce  Factor*s  Lien 
— ^Though  a  factor  has  a  lien  on  his  principars  goods  for 
charges  and  advancements,  he  has  no  right  to  sell  them 
after  learning  that  the  principle  has  already  sold  them,  unless 
such  sale  is  necessary  for  the  enforcement  of  his  lien — Jdem, 

6.  Notice  of  Sale  to  Principal — Required  Only  on  Sales  to  En- 
force Factor's  Xien — Where  a  sale  by  a  factor  is  not  made  for 
the  purpose  of  enforcing  his  lien  for  charges  and  advances, 
and  no  subsequent  instructions  are  received,  the  question 
of  the  principal's  right  to  notice  is  not  Involved  and  should 
not  be  submitted  to  the  jury. — Idem. 

6.  Waiver  or  Lien  by  Wrongful  Sale — Effect  on  Sale  by  Princi- 
pal— ^Where  a  factor  by  wrongful  sale  of  his  principars  goods 
waives  his  lien  for  advances  and  charges,  one  purchasing 
of  the  owner,  before  the  sale  by  the  factor,  may  recover  the 
goods  of  the  buyer  without  deduction  of  the  amount  of  the 
advances,  which  in  that  event  constitute  but  a  naked  debt 
of  the  principal. — Idem, 

FALSE  PRETENCES— See  Crim.  Law  .  ^\  »,  ".  ",  ",  »•. 

FALSE  REPRESENTATIONS— See  Deceit,  \  »,  *,  •,  \  »,  •,  ",  ",  »;  Ik- 

SURANCE.  '*.  •' 

FOREIGN  CORPORATIONS— See  Corp.,  ». 
FOREIGN  LANGAUGE— See  Libel,  *. 
FORFEITURE— See  Insubamcb.  »,  ". 
FORGERY— See  Crim.  Law.,  ". 

FRAUD — See  Contracts.  ";  Divorce.  »,  *;  £q.  Jurisd.,  •;  Fraud, 
»;  JuDOM.,  »;  Sales.  *. 

1.  False     BeprMieBtatlABS—  Reliance— Daed^— Plaintiff,    owning 

29.11  acres  of  land  executed  a  quit  claim  deed  thereof  to  de- 
fendant for  one  dollar,  relying  on  his  statements  that  the 
deed  did  not  affect  her  land  in  any  way  and  on  his  promise 
that,  if  there  was  anything  in  the  deed  which  affected  the 
title  to  her  land,  he  would  make  it  good.  Plaintiff 
sought  to  recover  the  value  of  the  land,  which  defendant 
had  conveyed  to  a  third  party,  on  th§  ground  of  fraud  in 
obtaining  the  deed.  Held,  that  plaintiff  need  not  show  that 
it  was  the  false  representations  alone  that  she  relied  on.  but. 
if  the  false  statements  was  one  of  the  inducements  that  led 
her  to  act  it  was  sufficient,  though  the  statement  was  coupled 
with  a  promise,  the  breach  of  which  would  not  of  itself 
constitute  fraud. — Dashiel  v.  Harshman,  283. 

2.  Evidence  of  Reliance — Plaintiff  owned  29.11  acres  of  land  in 

the  east  half  of  the  quarter  section,  and  executed  a  quit  claim 
deed  thereof  to  the  defendant  for  one  dollar.  In  her  petition 
she  alleged  that  she  executed  the  deed  relying  on  defendant's 
statements  that  the  deed  did  not  affect  her  land  or  her  title. 
Held,  that  this  allegation  was  supported  by  evidence  that 
defendant  stated  that  the  deed  covered  only  the  west  half 
of  the  quarter  section  to  which  she  claimed  no  title,  as 
defendant  knew. — Idem, 

8.    Instructions  and  Evidence— An  instruction  that  if  A.  directed 
B.  to  purchase  good  with  intent  to  cheat,  and  thereafter 
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received  the  proceedB,  and  if  B.  ''bought  the  goods  because 
of  this  direction,  and  would  not  have  bought  them'*  but  for 
this  direction,  then  the  jury  might  find  fraud,  etc.,  is  erron- 
eous, where  there  is  no  evidence  that  B.  would  not  have 
bought  the  goods  but  for  this  direction,  or  that  he  acted  there- 
on in  buying  them. — Theusen  v.  Bryan,  496. 

4.  Negligence  as  Estoppel — PlaintiflC  executed  a  quit  deed  of  her 
land  to  defendant  for  a  nominal  consideration,  relying  on  his 
representations  that  the  deed  did  not  aflCect  her  land  or  her 
title  thereto  in  any  manner.  She  was  advanced  in  years,  her 
eyesight  was  defective,  and  she  was  unaquainted  with  the 
description  of  her  land,  as  her  patent  was  destroyed  by 
fire  thirty-six  years  before.  She  objected  to  signing  the  deed 
until  she  had  shown  it  to  her  attorney,  to  see  if  it  was  all 
right;  and  to  induce  her  to  sign  it  then  and  there,  defendant 
made  the  false  representations.  Held,  that  she  was  not  es- 
topped from  claiming  fraud  by  her  negligence  In  not  ascer- 
taining the  contents  of  the  deed. — Dashiel  v.  Harshman,  283. 

6.  Plea  and  Proof — Harmless  Error — ^Plaintift.  owning  29.11  acres 
of  land,  executed  a  quit  claim  deed  thereof  to  defendant  for 
one  dollar,  relying  on  his  statements  that  the  deed  did  not 
affect  the  land  in  any  way.  The  petition  in  action  to  re- 
cover the  value  of  the  land  also  alleged  other  false  state- 
ments made  by  defendant  relating  to  the  deed,  and  there 
was  evidence  supporting  such  allegation.  The  court  required 
the  jury  to  find  not  only  that  these  false  statements  were 
made,  but  also  the  false  statements  on  which  she  alleged 
she  relied,  and  that  she  relied  on  all  of  them,  in  order  to 
justify  plaintiff's  recovery.  Held,  that  there  was  no  error 
in  this  charge  as  against  defendant,  but  that  it  was  more 
favorable  to  him  than  he  was  entitled  to. — Idem. 

6.  Opinions — ^Where  defendant  obtained  from  plaintiff  a  quit  claim 
deed  of  her  land  for  a  nominal  consideration,  falsely  repre- 
senting to  her  that  the  deed  did  not  cover  her  land  or  aflCect 
her  title  thereto,  such  representations  were  not  mere  legal 
opinion,  but  Were  fraudulent  representations  of  fact,  on 
which  she  might  rely,  and  recover  damages. — Idem, 

7-  Implied  Representations  of  Buyer — Rescission — A  buyer,  in 
giving  his  order  and  receiving  the  goods,  impliedly  represents 
that  he  intends  to  pay  for  them,  and  is  guilty  of  fraud  if 
he  intends  not  to  pay;  hence  an  instruction  that,  if  a 

buyer  fraudulently  represented  that  he  is  solvent,  the  sale 
could  be  rescinded,  was  proper,  though  there  were  no  ex- 
press representations  of  solvency  or  intention  to  pay. — Phelps, 
Dodge  ft  P.  Co.  V.  Samson.  l45. 

8.  Fraud —  Personal  Liability  op  Signebs  op  Guarantt  Agoee- 
ment — Plaintiff's  evidence  was  to  the  effect  that  he  insured 
in  a  mutual  fire  company,  relying  on  statements  made  by 
an  agent,  supplemented  by  circulars  and  cards  is- 
sued at  different  times  by  the  company,  from  which 
he  presumed  that  there  was  a  guaranty  fund  to  pro- 
tect the  policies  of  the  company.  The  circulars  and  cards, 
etc.,  were  not  introduced  in  evidence,  and  there  was  no 
evidence  that  any  agent  was  authorized  to  make  such  state- 
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ments  nor  that  the  officers  or  stockholders  of  the  corporation 
knew  that  such  statements  had.  been  made.  The  guaranty 
fund  of  the  company  was  in  the  nature  of  a  temporary  4oan 
for  the  benefit  of  the  corporation  and  the  nature  thereof 
could  have  been  determined  by  an  examination  of  the  articles 
of  incorporation  on  file  in  the  office  of  the  secretary  of  state 
and  county  recorder.  Held,  not  sufficient  evidence  of  fraud  to 
authorize  a  recovery  of  an  amount  due  on  the  policy  from  the 
persons  signing  the  guaranty  agreement. — Smith  v.  Sher- 
man, 601. 

9.     Fraudulent  Purchase — Actionable  Fraud  of  Thibd  Person — 
What  is  Not — ^A  partnership,  without  interest  in  his  business, 
permitted  a  buyer  of  live  stock  to  make  his  shipments  in 
its  name.    Drafts  in  favor  of  the  firm,  drawn  against  such 
shipments  were  deposited  in  a  bank  at  Reinbeck  to  the  credit 
of  the  buyer.    The  buyer  issued  his  own  checks  in  payment  of 
what   he   bought.     This    bank    paid    such    checks,    charged 
them  to  the  buyer's  account  and  then  sent  them  to  said  firm 
The  buyer  also  issued  checks  upon  a  bank  at  Hudson  and  it 
paid  these  on  the  promise  of  one  member  of  said  firm  that 
it  would  save  this  bank  from  loss.     The  Hudson  bank  for- 
warded the  paid  checks  to  the  Reinbeck  bank,  which  charged 
them  to  the  account  of  the  buyer  and  remitted  to  the  Hudson 
bank.     Plaintiff  and  his  assignor  sold  stock  to  the  buyer, 
receiving,  in  payment,  checks  upon  the  Hudson  bank.     Be- 
fore it  received  these  checks  the  said  firm  and  the  Reinbeok 
bank  notified  it  to  refuse  payment,  which  was  done.    Part  of 
the  stock  bought  was  shipped  to  a  commission  firm  in  Chicago 
in  the  name  of  said  partnership.     It  applied  the  proceeds 
to  a  debt  due  from  the  partnership  on  prior  deals.    For  the 
rest  of  the  stock  bought  the  buyer  made  a  bill  of  sale  to 
the  Reinbeck  bank  to  pay  his  own  debt    This  stock  was  sold 
in  the  name  of  said  partnership  and  the  proceeds  applied 
on  the  buyer's  debt  to  said  bank.    Held,  fraud  being  the  only 
issue,  and  the  buyer  having  purchased  with  intent  to  pay, 
the  seller  could  not  recover  of  said  partnership  the  value 
of  what  was  sold,  though  the  firm  stopped  payment  of  said 
checks  with  intent  to  cheat. the  sellers,  with  the  knowledge 
that  they  had  not  been  paid.    What  the  firm  did  was  no  more 
than  a  breach  of  contract  and  its  intent  to  gain  an  advantage 
by  stopping  payment  did  not  constitute  a  fraud. — Theusen 
V.  Bryan,  496. 

10.  Charge  and  Plea — ^The  question  of  liability  had  the  partner- 

ship directed  the  buyer  to  purchase  with  intent  to  defraud 
the  seller  should  not  have  been  submitted,  because  not  made 
in  the  pleadings. — Idem. 

11.  Relevant  Evidence — Opinion  Evidence — The  fact  that  a  buyer 

of  goods  had  on  hand  at  the  time  of  a  purchase,  alleged  to 
have  been  fraudulent,  a  much  larger  stock  than  the  trade  in 
his  locality  would  justify  was  relevant  to  the  issue  of  fraud  in 
the  purchase,  and  testimony  of  witnesses  as  to  the  value 
of  the  usual  stock  carried  in  such  a  place,  though  a  species 
of  opinion  evidence,  was  properly  admitted,  this  being  the 
only  way  to  elucidate  the  point. — Phelps,  Dodge  ft  P.  Co.,  v. 
Samson,  143. 
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12.  Insolvency — How  Shown — Where   the  seller  of  goods   alleged 

that  the  buyer  had  falsely  represented  himself  as  solvent 
at  the  time  of  the  sale,  the  value  of  the  buyer's  stock  at  that 
time  was  material,  and  hence  admissible  in  an  action  by  the 
seller  to  recover  the  goods. — Idem. 

13.  Intent — Where  a  buyer  was  alleged  to  have  fraduulently  pur- 

chased goods  without  intent  to  pay  for  them,  an  instruction 
that  the  jury  shoulf  determine  such  extent,  not  from  the 
buyer's  statements  alone,but  from  the  amount  of  his  in- 
debtedness, the  amoutit  of  the  goods  ordered,  the  time  of 
payment,  his  income,  and  all  surrounding  facts,  properly 
stated  the  real  issue  and  left  its  determination  to  the  jury. 
— Idem. 

FRAUDULENT  BANKING— See  Crim.  Law..  «.  »  «, «  »  «. 

FRAUDULENT  CONVEYANCES— See  Dekds.-,  Fkaud.  ♦, 

1.  Adequacy  of  Consideration — When  there  was  a  first  mortgage 

on  land  for  three  thousand  dollars,  a  second  one  for  one 
thousand  one  hundred  and  fifty  dollars,  and  a  judgment  for 
1463,  and  the  second  mortgage  was  discounted  one  hundred 
and  forty-five  dollars,  and  plaintiff,  a  creditor  of  the  mort- 
gagor refused  a  third  mortgage  to  secure  his  debt,  a  convey- 
ance by  the  mortgagor  to  defendant,  as  a  pajrment  of  the 
encumbrances,  could  not  be  said  to  be  fraudulent  on  account 
of  inadequacy  of  consideration. — Baxter  v.  Pritchard.  422. 

2.  Evidence — G.  was  VKe  owner  Oi  a  stock  of  goods  in  the  town 

of  M.,  and  applied  to  defendant,  his  brother,  for  a  loan. 
Defendant  came  two  hundred  miles  to  look  at  the  goods, 
which  6.  represented  to  be  worth  five  or  six  thousand  dollars* 
but  took  no  invoice  of  them,  and  made  no  inquiry  as  to  in- 
cumbrances. Defendant  and  6.  went  to  a  town  24  miles  west 
of  M.  where  a  mortgage  on  G.'s  stock  was  drawn  up  by  a 
lawyer  unknown  to  each  of  them,  which  defendant  at  once 
recorded  No  part  of  the  money  was  paid  to  G.'s  creditors, 
though  they  were  urging  payment.  Held,  that  a  finding  that 
G.  executed  the  mortgage  with  intent  to  defraud  his  creditors 
was  proper. — Brittian  D.  G.  Co.  v.  Plowman,  625. 

8.  Proof  of  Insolvency — Insufficient  Return  of  Writ — In  an  action 
to  set  aside  a  conveyance  by  an  alleged  insolvent  debtor, 
his  insolvency  was  not  proved  by  the  writ  reciting  that  "This 
writ  came  to  my  hands  January  28;  no  property  being  found 

this  writ  is  returned  unsatisfied;"  and  signed,  "J.  H.  G." 

—Baxter  v.  Pritchard.  422. 

4.  Notice  to  Buteb — The  circumstances,  with  the  knowledge  that 

the  creditors  of  his  brother  were  pressing  him  were  sufficient 
to  put  defendant  on  inquiry  as  to  his  brother's  intention  to  d^ 
fraud  his  creditors. Brittian  D.  G.  Co.  v.  Plowman,  625. 

5.  Grantee   in    Quitclaim  Deed —  A  grantee  in  a  quit  claim  deed 

is  chargea'ule  with  notice  of  facts  rendering  the  conveyance 
fraudulent— Hannan  v.  Seidentopf,  659. 
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GARNISHMENTS. 

Pleading  by  Garnishee—  Personal  Appearance  Of— As  a  gar- 
nishee should  appear  for  personal  examination,  a  pleading 
filed  by  him  making  claim  for  money  loaned  the  principal 
defendant,  though  verified,  should  be  stricken  out. — Singer 
Piano  Co.  v.  Walker.  664. 

GENERAL  ASSIGNMENT. 

1.  Rights  of  Creditor  to  Except  to  Report—  A  creditor  of  an  estate 

assigned  for  the  benefit  of  creditors,  being  entitled  to  part  ot 
the  proceeds  to  be  distributed,  has  a  right  to  file  exceptions 
to  the  report  of  the  assignee,  and  to  be  heard  thereon. — In 
re  Mansfield,  104. 

2.  Profits  Made  After   Assignment— Profits  made  In  a  business 

after,  its  assignment  for  the  benefit  of  creditors  belong  to 
the  estate,  and  not  to  the  assignee,  and  he  must  account  for 
them. — Idem. 

3.  Wrongful    Discharge  of  Assignee —  Refobt  and  Accounting — 

Where  an  assignee  for  the  benefit  of  the  creditors  did  not 
include  about  three  thousand  dollars  in  money  received  from 
the  sale  of  goods  either  in  the  inventory,  the  property 
accounted  for,  or  his  reports,  and  there  was  also  a  discrepancy 
between  the  inventory  and  tJie  property  accounted  for,  it  wp ^ 
error  to  discharge  such  assignee  without  an  explanation  of 
the  shortage. — Idem, 

GIFTS. 

A  husband  deposited  money  in  the  bank,  and  took  the  certi- 
ficate jointly  in  the  names  of  himself  and  wife,  and  stated 
to  the  banker  that  he  did  so  to  enable  his  wife  to  draw  money 
on  his  death.  He  was  informed  by  the  banker  that  the  latter 
would  pay  either  husband  or  wife.  The  husband  gave  the  cer- 
tificate to  his  wife  to  keep,  but  there  was  np  evidence  that  he 
Intended  to  part  with  the  title  thereto.  Held^  not  sufilcient 
to  show  a  gift  to  the  wife. — In  re  Brown's  Estate,  861. 

ORADB8— See  EviD^  >•;  MUN.  Corp.,  ';  P^iAcncE/";  Bailboads,  ". 

GRANTS— See  Kailroads;"  '>\  ",  »•.  »  ^: 

OUARDIAN  AND  WARD— See  Estateu.  of  Droed.,  \  \  •,  *  »  \  •, 
If  11 

GUARANTY. 

1.  Debt  oe  Ouabaktt— ^Tote  of  Mutual  Insurance  Oompanu — A 
mutual  fire  insurance  company  created  a  guaranty  fond  as 
a  temporary  provision  for  funds  authorised  by  Its  charter. 
The  fund  was  raised  by  borrowing  and  the  lenders  received 
Interest-bearing  certificates.  These  certificates  entitled  the 
holder  to  membership,  while  owned  by  him  and  were  payable 
at  the  discretion  of  the  company.  In  pursuance  of  a  resolu- 
tion that  the  coxppany  "guarantee  the  payment"  due  one 
holder,  the  company  made  him  its  note  for  the- amount  then 
due  on  his  certificates.  Held,  though  the  resolution  refers 
to  a  "guarant3r"  and  witnesses  speak  of  the  note  as  being 
security,  the  note  was  neither,  but  was  a  new  evidence  of 
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an  existing  debt,  stipulating  the  time  of  payment. — ^Alnley 
y.  American  M.  F.  Ins.  Co.,  709. 

2.    Same— Acts  Ultra  Vires — ^Tli^  execution  of  such  note  was  not 
ultra  vires,  since  the  actioa  of  the  company  in  creating  the 
liability   guaranty   fund   certificates   was   expressly   anthor* 
ized  by  its  charter,  and  was  not  in  violation  of  Code,  1873. 
title  9,  chapter  4,  regulative  fire  insurance  companies. — Idem. 
HARMLBSS  ERROR— See  Loss  of  Support  to  Child,  ';  Appbai^ 
»»;  Breach  OF  Promise/;  Condemnation,  ^•;  Contracts,  ••;  Croc. 
Law,  ••;  EviD.,  •,  ";  Imstruct.,  •;  Judgm.,  •;  Munic.  Corp.,  ■•; 
Prac  », ". 
HEIRS— See  Divoecr.  ». 
HEIRSHIP— See  Deeds,  ". 

HI6HWAYS. 

1.  Dedlciition  of  Alley— £7t7i(ience— While  the  fact  that,  if  a  strip 

of  land  back  of  defendant's  lot  was  not  regarded  ha  an  alley » 
the  alley  back  of  the  remaining  buildings  in  the  block  would 
be  cul'de-saQ,  will  not  alone  create  a  presumption  of  dedi- 
cation, it  is  held,  here,  to  be,  in  connection  with  other  evi- 
dence, a  strong  circumstance  to  prove  dedication. — Dodge 
V.  Hart,  685. 

2.  Estoppel  to   Deny  Dedication — Where  the  public,  for  thirty 

years,  with  knowledge  of  defendant,  openly  and  continuously 
used  a  strip  back  of  his  building  as  a  alley,  and  defendant, 
on  notice  from  the  city  cleaned  the  alleyway,  and  allowed 
the  city  to  pay  for  paving  the  street  opposite  its  intersection, 
he  was  estopped  from  claiming  that  he  had  no  intention  of 
dedicating  the  strip  as  a  public  alley. — Idem. 

3. — Notice  of  Road —  I  nnocent  Purchaser — One  purchasing  land 
with  knowledge  of  public  travel  across  it.  and  who  puts  up 
a  gate  and  bars  in  fencing  it  to  accommodate  such  travel,  is 
not  a  purchaser  without  notice  of  existence  of  the  road;  and 
this,  though  the  gate  and  bars  were  placed  at  points  on  an 
old  road,  and  not  on  the  road  as  surveyed  and  established 
bv  law.  the  two  roads  practically  coinciding. — Bannister  t. 
O'Connor.  541. 

4.  Public  Roads— Estoppel  of  Public  to  Claim — The  public  Is  not 

estopped  to  c^aim  a  road  as  laid  out,  by  a  landowner  fenc- 
ing it  into  his  land  for  four  or  five  years,  where  he  leaves 
a  gate  or  bars  for  the  public  to  pass  through. — Idem. 

5.  ;Sfawe-r-Where  land  is  open,  and  travel  free  to  go  where  it  may. 

failure  to  use  a  road  exactly  as  laid  out,  for  more  than  10 
years,  will  not  stop  the  public  from  claiming  the  road  as  es- 
tablished.— Idem, 

HOMESTEADS— See    Dkfds,  •,  ^  ». 

HxrsBAND  AND  WIFE— See  Constitutional  Law,  ». 

IMPEACHMENT— See  KviD.,  ",  ". 

IMPROVEMENTS— See  Sales,  \ 

INCLUDED  OFFENSES— See  Trim.  Law..  •». 

INCONSISTENT  DEFENSES— See  Pleading,  ". 
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INJUNCTIONS— ?ee  Appeal.  -;  Schools,  >,«. 

1.  The  fact  that  an  unauthorized  restraining  order  Is  made  in 

a  notice  given  by  the  Judge  of  hearing  of  an  application 
for  an  injunction,  does  not  make  it  error  to  issue  a  tempor- 
ary injunction  on  the  hearing. — ^Lemmon  v.  Town  of  Outhrie 
Center,  36. 

2.  Adequate     Remedy  at  Law—  Trespass — Injunction   will   lie  to 

prevent  an  incorporated  town  from  removing  a  building  as 
an  alleged  violation  of  a  fire-limit  ordinance. — Idem. 

3.  Removal  of  Building   From  Fire  Limits—  Authority  of  Mayor-^ 

Where  the  mayor  of  an  incorporated  town  has  no  authority 
to  hear  a  complaint  or  issue  an  execution  for  the  removal  of 
a  building  erected  in  violation  of  a  fire  limit  ordinance,  the 
hearing  of  an  application  for  an  injunction  to  enjoin  the 
town  and  its  officers  from  removing  the  building  may  be  had 
before  the  mayor  renders  a  decision  on  a  complaint  asking 
the  removal  of  such  a  building. — Idem, 

4.  Same — ^A  fire-limit  ordinance  which  permits  the  erection  of 

veneered  building  without  first  obtaining  a  permit,  but  which 
authorizes  the  town  to  remove  a  building  in  confiict  with  the 
ordinance  on  two  days'  notice,  does  not  render  invalid  an 
injunction  restraining  the  town  from  interfering  for  eight 
days  with  a  building  which  the  owner  intends  to  veneer. — 
Idem. 

5.  Injunction  Order  Construed — ^Where  the  plaintiff  in  an  in  June- 

^on  suit,  brought  to  restrain  an  incorporated  town  from 
removing  a  building  alleged  to  have  been  erected  in  viola- 
tion of  a  fire  limit  ordinance,  states  that  he  intends  to  veneer 
the  building,  an  appeal  by  the  town  from  a  temporary  injunc- 
tion granting  the  relief  prayed  for,  but  authorizing  the  town 
to  make  a  motion  to  dissolve  it  if  the  building  is  veneered 
within  a  certain  time,  does  not  raise  the  question  whether 
the  building  was  a  violation  of  the  ordinance. — Idem. 

6.  Second   Hearing   After  Unwarranted  Injunction — Relates  hack 

to  Time  at  Which  Restrained  Hearing  toas  Originally  Bet-~* 
Where  a  hearing  on  charges  against  a  teacher  for  incompe- 
tency was  delayed  by  an  unwarranted  injunction  secured  by 
the  teacher,  on  dissolution  of  the  injunction,  a  hearing  will 
relate  back  to  the  time  originally  set  for  the  investigation 
of  the  Ciharges. — White  v.  Wohlenberg,  236. 
INJURIES— See  Damages,  \  •• 

INNOCENT  PURCHASER— See   Fbato.  Cony.,  *,    High- 
ways, »;  Mortgages,  •. 

1.  Burden  of  Proof —  Notice — The  burden  of  proof  of   showing 

that  a  purchase  of  land  was  for  value  and  without  knowledge 
of  an  outstanding  equity  is  on  the  purchaser. — ^Hannan  v. 
Seidentopf,  659. 

2.  Notice  hy  Possession — One  taking  a  mortgage  on  lot  No.  8, 

erroneously  described  as  No.  9,  is  not  an  innocent  purchaser 
of  No.  9,  as  against  one  taking  possession  of  No.  9,  which 
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was  erroneously  deeded  to  him  as  No.  10,  the  mortgagor  at 
the  time  of  the  mortgage  being  in  possession  of  No.  8,  and  the 
actual  purchaser  of  No.  9  being  in  possession  of  No.  9. — 
Schafer  v.  Wilson,  475. 

3.  Notice  By  Tenancy — Where  the  purchaser  of  land  at  a  fore- 

closure sale  notifies  a  tenant  thereon  that  he  is  the  owner, 
and  instructs  them  to  pay  the  rent  to  him,  and  they  consent 
thereto,  they  become  his  tenants;  and  their  possession  is 
construc,tive  notice  of  purchaser's  interest  therein  to  a  person 
afterwards  acquiring  a  deed  to  the  land  from  the  former 
owner. — Hannan  v.  Seindcntopf,  659. 

4.  Quitclaim     Deed —  Forclosure  Sale — Land   worth  $4,000   was 

sold  at  a  forociosure.  The  purchaser  failed  to  record  his 
deed,  and  the  former  owners  transferred  it  by  quit  claim 
deed  to  O.,  who  conveyed  it  to  M.  on  the  following  day.  by 
warranty  deed.  The  deed  to  G.  stated  that  it  was  given  in 
consideration  of  |1  and  other  valuable  considereration,  and 
that  the  grantor  made  no  representations  as  to  the  title, 
other  than  those  contained  in  the  deed.  G.  paid  for  the 
land  with  25,000  shares  of  mining  stock,  for  which  he  had 
paid  175,  and  he  sold  the  land  to  M.  for  $440.  and  it  was 
purchased  by  the  latter  without  seeing  it  or  obtaining  an 
abstract  of  title.  Held,  in  an  action  by  the  foreclosure  pur- 
chaser to  recpver  the  land,  that  the  evidence  is  not  sufficient 
to  show  that  M.  was  an  innocent  purchaser  thereof — Idem. 

6.  Grantee   From   Quit   Claim     Holder — Warranty     Deed — The 

grantee  acquiring  real  estate,  for  value,  by  warranty  deed, 
from  one  holding  it  by  a  quit  claim  deed,  is  not  affected  with, 
outstanding  equities  of  which  he  has  no  notice — Jdem. 

INSOLVENCY— See  Bdild.  and  Loan  Ass'n;  Crim.  Law.  «; 
Fraud,  ";  Fraud.  Conv.,  ». 

Defined^An  instruction  that  insolvency  was  inability  to  pay  bills 

as  they  matured  in  the  ordinary  course  of  business  was  not 

objectionable  as  an     improper    definition    of    insolvency. — 

Phelps,  Dodge  ft  P.  Co.  v.  Samson,  145. 

INSPECTION  OF  ORDER  OF  COURT— See  EviD.,  >;  Practice,  •. 

INSTRUCTIONS— see  appeal,  ".  ":  Grim,  Law  ».  ".  ».  ",~  ", 
••;  Fraud,  »;  Pract.,  ».  ";  Prin.  and  Surety,  »;  Usury,  • 

7.  Mutt  not  Assume  Facts — -Where  plaintiff  was  injured  by   a 

bale  of  hay  falling  off  a  platform  which  was  built  above, 
slightly  narrower  than  the  sidewalk,  and  which  was  used 
for  loading  and  unloading  hay,  and  was  not  used  for  storage 
purposes,  an  instruction,  in  an  action  against  the  munici- 
pality, that,  if  the  defendant  permitted  the  platform  to  be 
so  constructed  that  objects  falling  therefrom  would  be  likely 
to  fall  on  passers  by,  defendant  would  be  liable,  was  erron- 
eous.— Parmenter  v.  City  of  Marion.  297. 

2.  Requests — Cumulative  Instructions — A  requested  instruction 
which  contained  only  matter  covered  by  the  charge  of  the 
court  was  properly  refused. — State  v.  Hamann.  367. 
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3.  Same — The  failure  to  give  a  requested  instruction  Is  not  error, 

when  the  portion  thereof  which  embodies  correct  rules  of 
law  is  given  in  another  instruction. — State  v.  Easton,  516. 

4.  Needless  Charge — It  is  not  error  to  refuse  a  charge  that  de- 

fendant is  relying  on  circumstantial  evidence,  where  such 
release  is  known  as  well  to  the  jury  as  the  court. — Long  v. 
Travelers  Ins.  Co.,  259. 

5.  Necessity  for  Request — It  was  not  error  to  omit  special  refer- 

ence to  expert  and  circumstantial  evidence  introduced,  if 
instruction  correctly  announcing  the  law  in  relation  thereto 
were  not  requested. — Idem, 

6.  Title  by  Accretion — Plaintiff  was  the  original  patentee  from 

the  state  of  the  east  sixty  rods  of  the  southeast  quarter 
of  a  school  section.  A  meandered  stream  ran  through  the 
land,  the  south  line  of  which  crossed  the  south  line  of  the 
section  about  40  rods  west  of  the  southeast  section  cor- 
ner which  was  located  near  the  center  of  the  stream, 
leaving  plaintiff  one  and  forty-six  tenths  acres  south  of  the 
stream.  Afterwards  the  bed  of  the  stream  moved  northward 
until  there  was  29.11  acres  south  of  the  stream,  within  the 
east  sixty  rods  of  the  southeast  quarter.  Defendant  by 
fraudulent  representations  obtained  a  deed  from  plaintiff  of 
his  29.11  acres,  and  conveyed  it  to  a  third  party.  In  a  suit 
by  plaintiff  to  recover  the  value  of  his  land,  the  court 
charged  that  any  accretions  to  the  land  of  an  abutting  owner 
made  by  the  river  would  insure  to  the  benefit  of  such  owner, 
and  if  there  were  accretions  south  of  the  river,  within 
the  east  sixty  rods  of  the  southeast  quarter  of  the  section, 
and  if  the  plaintiff  was  the  abutting  owner  thereof  it  would 
inure  to  her  benefit,  but  only  to  the  extent  to  which  the  same 
was  added  to  her  land  abutting  thereon,  and  included  in  the 
east  sixty  rods  of  the  quarter  of  the  section.  Held,  that  the 
charge  was  good  as  far  as  it  went,  even  if  plaintiff  was  not 
entitled  to  all  the  accretions  south  of  the  river  within  the 
east  sixty  rods  of  the  quarter  section,  as  the  jury  was  not 
required  to  award  plaintiff  the  value  of  all  the  accretions, 
or  of  any,  more  than  were  added  to  her  abutting  land  within 
said  sixty  rode;  and,  if  defendant  wished  a  charge  more 
explicit  in  defining  the  rights  of  abutting  owners  it  was  his 
duty  to  have  asked  it — Dashiel  v.  Harshman,  283. 

7.  Singling  Out  Phases  of  Case — Where,  in  an  action  for  ejection 

from  a  car,  a  number  of  disinterested  witnesses  gave  contra- 
dictory testimony,  and  different  from  that  of  the  passenger, 
as  to  what  occurred  between  the  passenger  and  the  Qonductor, 
it  was  not  error  to  instruct  the  jury  to  consider  the  probability 
or  improbability  of  such  testimony,  as  singling  out  this  phasq 
of  the  case  to  defendant's  prejudice. — Bowsher  v.  C.  B.& 
Q.  Ry.  Co.,  16. 

8.  Stating  Issima— Harmless  Error— Where  two  defendants  filed 

separate  answers,  which  tendered  identical  issues,  the  court's 
failure  to  advise  the  jury  that  the  answers  were  separate,  and 
not  joint,  was  not  prejudicial. — Phelps,  Dodge  &  P.  Co.  v. 
Samson,  145. 
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INSURANCE— See  Corp.,  ',  \  %  »<»;  Evid^  \  »  ",  «  «  ~;  Fraud, 

•;  GUARANTT,  »,  «. 

1.  Accldentt — /wry  Question — In  an  action  on  an  accident  poller, 

in  which  plaintiff  claimed  to  have  aocidentally  shot  himBeU 
in  the  foot,  on  going  to  return  a  borrowed  gun  after  his  re- 
turn from  a  hunting  trip  of  about  two  miles  into  the  country, 
it  appeared  that  at  the  time  of  the  injury  he  was  alone. 
There  was  eridence  that  he  had  been  talking  about  the  trip 
for  weeks  prior  thereto.  He  had  spoken  frequently  of  indem- 
nity procurable  from  accident  insurance,  if  just  such  event 
occured,  and  had  intimated  "smoothness"  on  the  part  of 
others  injured  and  indemnified.  He  had  mentioned  a  pre- 
sentiment and  dreams  of  the  loss  of  his  foot,  and  declared 
his  purpose  to  load  up  with  insurance  on  the  day  in  question, 
as  it  would  be  a  good  thing  to  fall  back  on,  and  he  was  par- 
ticular in  obtaining  some  of  the  policies,  to  ascertain  what 
portion  of  the  foot  must  be  removed  to  entitle  him  to  in- 
demnity. At  the  time,  he  was  insolvent  and  under  pressing 
need  of  money  to  pay  insistent  creditors.  The  policy  sued 
on  was  for  |10,000,  one-third  payable  upon  the  loss  of  a 
foot  or  hand,  and  was  obtained  by  executing  a  premium  note, 
six  days  before  the  injury,  fals^y  represented  to  have  been 
signed  by  his  wife  as  surety.  Within  an  hour  before  starting 
on  the  trip,  he  procured  eight  insurance  tickets  for  |3,000 
each,  which  he  supposed  by  mistake,  contained  similar  con- 
ditions. Held,  that  whether  the  wound  was  self-inflicted  was 
for  the  jury. — Long  v.  Travelers  Ins.  Co.,  295. 

2.  Compelling  More  Definitness  ix  pErmox — Harmless  Error — 

One  suing  on  an  accident  policy,  claiming  to  have  accidentally 
shot  himself  in  the  foot  with  a  gun,  when  alone,  was  not 
prejudiced  be  being  required  to  set  out  in  his  petition  the 
particular  circumstances  under  which  the  injury  was  re- 
ceived.— Idem, 

Additional  Insurance— See  *\  post. 

Adjusters— See  «  ",  posi, 

8.  Adjasteni—  Limitations  of  General  Power — ^Where  the  charter 
of  a  mutual  fire  insurance  company  provided  that  the  direct- 
or in  each  township  should  adjust  the  losses  in  that  township, 
the  fact  that  the  adjuster's  report  was  made  on  a  blank 
furnished  by  the  company,  which  merely  recommended  pay- 

»^  ment  of   a   certain   amount,   which   the   insured   agreed   to 

and  that  the  charter  declared  that  the  adjuster  should  be 
guided  by  such  regulations  as  the  company  and  its  directors 
should  establish,  was  not  sufficient  to  snow  a  limitation  on 
the  general  powers  of  the  adjuster  to  bind  the  company 
to  pay  the  amount  agreed  on  by  him  and  the  insured. — Miller 
V.  C.  P.  &  F.  Mut.  Ins.  Co..  211. 

4.  Implied  Promise  to  Pay  Amount  Returned  by  Adjuster — ^Where 
the  directors,  after  an  investigation  of  the  facts  and  efforts 
to  settle  plaintiff's  loss,  passed  a' motion  that  the  settlement 
be  left  to  D.,  the  director  from  plaintiff's  township  and  D. 
returned  the  amount  of  loss  on  a  blank  furnished  by  the  com- 
pany and  recommended  payment,  the  evidence  was  suffi- 
cient to  show  an  implied  promise  to  pay  the  amount  returned 
by  the  adjuster. — Idem. 
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5  Agency— S''^'  **  post— To  Fix  Loss — ^D.  had  power  to  bind  the 
company  by  an  agreement  as  to  the  amount  of  loss  sustained. 
— Idem, 

6.  Representations  of  Agent — When  There  is  No  Estoppel  to  Deny 
— ^Where  an  insurance  soliciting  agent  represented  to  in- 
sured, who  could  not  read  English,  that  for  an  additional 
consideration,  which  was  paid,  he  could  fix  the  policy  so  that 
a  change  in  the  use  of  the  property  from  that  mentioned 
will  not  forfeit  the  insurance,  the  company  will  not  be 
estopped  from  pleading  a  proyision  contained  in  the  policy, 
contrary  to  the  agents  representations. — Ck>melius  v.  Farm- 
ers Ins.  Co.,  1S3. 

AppUcationa-See  ".  »,  >•,  ",  post. 

Arbitration— See  ».  ",  ",  post. 

Oonditiona  in  Policy— Pee  *•.  *•.  »,  post 

7.  Requiring  Assured  to  Keep  Books — ^A  condition  in  a  fire  policy 

requiring  insured  to  keep  a  set  of  books,  and  to  take  and 
preserve  an  inventory,  to  be  produced  in  case  of  loss,  is  valid. 
— Sowers  v.  Mutual  Fire  Ins.  Co.,  551. 

8.  Necessity  for  Keeping  Books — When  Not  a  Law  Question — 

It  cannot  be  said,  as  a  matter  of  law,  that  the  business  of  a 
billiard  room  keeper,  who  carries  a  stock  of  tobacco  and  con- 
feQtlonery,  is  such  that  he  is  required  to  comply  wit^  a 
condition  in  a  fire  policy  requiring  him  to  keep  a  set  of  books 
and  to  take  and  preserve  an  inventory,  to  be  produced  in 
case  of  loss. — Idem, 

9.  Estoppel — ^Knowledge  on  the  part  of  a  fire   injsurance   com- 

pany's soliciting  agent  at  the  time  of  the  Issuance  of  the 
policy  that  the  insured  does  not  intend  to  comply  with  the 
conditions  requiring  him  to  keep  a  set  of  books,  and  to  take 
and  preserve  an  inventory,  to  be  produced  In  case  of  loss, 
does  not  estop  the  company  from  setting  up  the  insured's 
non-compliance  with  the  conditions  as  defense  to  a  claim 
for  losp. — Idem. 

10.    Condition   Precedent — Action  for  Benefit — ^Where  a  certifi- 
cate  in    a    brotherhood   order    named    certain    injuries    as 
constituting  total  disabilities,  and  provides  that  other  claims 
for   total    disabilities   shall   be   referred    to   certain   ofllcers 
of  the  order,  who  shall  decide  whether  the  disability  is  such 
as  to  totally  incapacitate  a  member,  entitling  him  to  the 
full  amount  of  his  certificate,  the  decision  of  such  officers 
as  to  whether  an  injury  sustained  by  a  member  totally  dis- 
abled him  is  a  condition  precedent  to  his  recovery  in  an 
action  on  the  qertificate. — Eighmy  v.  Bro.  of  Ry.  Trainmen, 
681. 
11.    Arbitration  As— Where  an  insurance  policy   makes  arbitra- 
tion of  the  amount  of  a  loss  a  condition  precedent  to  the  right 
to  recover  by  suit,  a  failure  of  the  arbitrators  selected  by 
each  of  the  parties  to  agree  on  an  umpire,  through  no  fault 
of  either  of  the  parties,  after  an  honest  attempt  to  do  so. 
does  not  justify  assured  in   refusing  to  proceed  with  the 
arbitration  by  the  selection  of  a  new  appraiser  and  in  suing 
for  the  amount  of  his  loss. — ^Westenhaver  Bros.  v.  German 
Am.  Ins.  Co.,  726. 
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12.  Jury  Question — In  an  action  by  an  insured  who  has  failed  to 

comply  with  his  policy,  requiring  arbitration  as  condition 
precedent  to  a  recovery  by  suit,  it  is  not  error  to  direct  a  ver-  • 
diet  for  defendant,  though  it  is  contended  that  the  refusal 
to  arbitrate  was  due  to  defendant's  bad  faith,  which  was  a 
question  for  the  jury,  where  the  evidence  was  sufficient  to 
show  that  the  defendant  was  not  responsible  for  the  dis- 
agreement.— Idem, 

13.  Waiver  of  Arbitration — In  an  action  on  a  policy,  a  defense 

to  which  was  failure  to  arbitrate  as  required  by  the  policy, 
etc.,  notices  given  to  plaintiff  by  other  companies  having  poli- 
cies on  the  property  to  select  appraisers  are  not  admissible  in 
evidence  as  showing  an  agreement  by  defendant  to  submit 
all  differences  outside  the  terms  of  the  policy,  and  so  waiv- 
ing the  appraisement,  where  there  was  no  evidence  that  all 
the  interested  companies  agreed  to  submit  the  matter  of 
damages  to  the  joint  arbitrator,  but  all  of  them  were  merely 
demanding  arbitration  under  their  policies. — Idem, 

Copies— See  ",  ".  ",  ",  post. 

Deeds— See  *>•  post. 

Delivery— See  «».  post. 

Estoppel— See  •,  ante;  ".  post, 

14.  Evidenoe — Imperfect  Copy  of    Insurance    Application — FaUe 

Representations  of  Insured — A  copy  containing  only  two  of 
twelve  or  more  Items  in  the  application  is  not  sufficient  to 
admit  a  policy  containing  such  copy  for  the  purpose  of 
showing  the  falsity  of  statements  made  in  the  application. 
— Corson  v.  Mutual  Fire  Ins.  Co.,  641. 

15.  Proving  False  Representations — When  Copy  of  Application  is 

Not  Attached  to  Policy — ^Where  plaintiff's  application  for  life 
insurance  was  not  admissible  in  evidence  because  it  was  not 
attached  to  the  policy,  evidencje  of  a  physician,  tending  to 
show  that  plaintiff  was  suffering  from  a  disease  which  sub- 
sequently resulted  in  death,  was  properly  excluded. — Stork 
V.  Supreme  Lodge  K.  of  P..  724. 

16.  Fraternal  Insurance — The  statute  applies  to  fraternal  societies. 

— Idem, 

17.  Copying — Where  representations  made  in  obtaining  a  policy 

may  not  properly  be  included  in  the  application,  they  may 
be  proven  without  being  endorsed  upon  the  policy. — ^Long  v. 
Travelers  Ins.  Co..  259. 

18.  Forfeiture— Attachment  of  Mortgage  Clause  to  Void  Policy 

— When  No  Estoppel —  Where  an  insurance  policy  Is  void  be- 
cause of  vacancy  of  the  premises,  and  the  company,  without 
knowledge  of  the  fact  and  without  consideration,  attaches 
a  mortgage  clause  to  the  policy  at  the  instance  of  the  mort- 
gagee. al£o  ignorant  of  the  invalidity  of  the  policy,  and  the 
mortgagee,  because  of  the  mortgage  claim  elects  to  take 
other  insurance,  the  insurer  is  not  estopped  to  set  up  the 
invalidity  of  the  policy  In  an  action  thereon  by  the  mort- 
gagee.—Baldwin  V.  N.  H.  Fire  Ins.  Co..  214. 
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19.  Conditions  in  Policy — Where  an  insurance  company  issued  a 

policy  on  certain  property,  wliile  its  agent  knew  of  a  certain 
otlier  policy  to  be  obtained  on  tbe  some  property,  but  had  no 
knowledge  of  a  third  policy  already  covering  it,  the  com- 
pany's policy  was  void. — Ind.  School  Dist.  v.  Fidelity  Ins. 
Co,  65. 

20.  Covenant  Against  Change  of  Title — Not  Broken  hy  Deed  De- 

livered  After  Death  of  Grantor — A  deed  not  delivered  until 
after  the  grantor's  death  is  invalid,  and  will  not  avoid  a  policy 
containing  a  condition  that  it  shall  be  void  in  case  a  change 
of  title  is  effected  without  the  knowledge  or  consent  of  the 
company. — Schafer  v.  Anchor  M.  F.  Ins.  Co.,  652. 

21.  Misrepresentations  op  Title — Jury  Question — Plaintiff  testified 

that  his  title  to  the  insured  property  was  fully  stated  to 
defendant's  agent,  and  that  plaintiff  did  not  learn  that  his 
interest  was  Incorrectly  stated  in  the  application  until  after 
the  loss.  The  agent  testified  that  while  he  had  no  inde- 
pendent recollection  of  the  facts,  he  knew  he  got  all  his 
information  from  the  insured,  because  there  was  no  other 
source  from  which  he  could  have  obtained  it.  Held,  that 
the  confiict  as  to  what  information  plaintiff  gave  the  agent 
was  for  the  jury. — Idem. 

Harmless  Error — Sea  *,  ante. 

22.  Insurable  Interest — Tenancy  at  Will  Is — A  tenant  at  will  be- 

ing entitled  under  the  statute  to  30  days  notice  before  he  can 
be  dispossessed,  has  therefor  a  term  of  definite,  fixed  posses- 
sion, which  is  insurable. — Idem. 

23.  Insurance  by  Agent  of  Owner  for  Benefit  of  Ovneb — Policy 

Issued  in  Name  of  Agent — A  party  in  possession  of  property 
under  an  agreement  with  the  owner  to  pay  the  Insurance 
thereon  has  a  right,  as  agent,  to  insure  the  property  for  the 
owner's  benefit;  and  if  an  insurance  company,  with  know- 
ledge of  the  fact,  issues  the  policy  in  the  name  of  such 
person  in  possession,  it  cannot  escape  liability  on  the  ground 
that  he  had  no  interest  in  the  subject  matter. — Idem. 

Jury  auestion— See  >,  •.  ".  «.  ante. 

Mortgage  Olause^See  ^^  ante, 

24.  Notice  of  Loss — Policy  and  Statute — An  assured  who  has  given 

such  notice  as  the  Code  provides  may  maintain  his  action  for 
the  insurance  though  such  notice  does  not  contain  all  that 
is  required  for  the  notice  prescribed  by  the  policy. — ^Westen- 
haver  Bros.  v.  German  Am.  Ins.  Co.,  726. 

Officers— See  *•, «', 
Pleading— See «,  anU. 

25.  Policies — Void  Policy — A  stock  policy  issued  by  a  mutual  fire 

insurance  company  in  violation  of  Code,  1873,  section  1159, 
which  prohibits  mutual  companies  from  issuing  such  policy, 
is  absolutely  void  and  cannot  be  enforced. — Smith  v.  Sher- 
man. 601. 

26.  Officers  Not  Individually  Liable — ^Where  officers  of  a  mutual 

fire  insurance  company  issue  such  policy  the  officers  are  not 
individually  liable  thereon. — Idem. 
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27.  Good  Faith  of  Officers  as  a  Defense — Evidence  Is  admissible 

to  show  that  such  officers  advised  with  attorneys  as  to  the 
liability  on  such  policy,  and  followed  the  advice  obtained,  as 
evidence  of  good  faith. — Idem, 

Tenant  at  Will-— See  **,  anU, 

Waiver— See  »,  ante. 

28.  Bt  Adjuster— FatJure  to  Keep  Books  in  a  Sa/e— Where  a  policy 

provided  that  it  should  be  void  if  the  assured  failed  to  keep 
a  set  of  books  in  a  fire  proof  safe,  the  failure  to  do  so  was 
waived  by  a  statement  of  the  adjuster  that  the  assured  would 
have  to  get  duplicates  for  certain  invoices  in  order  to  make 
required  proof  of  loss,  whereby  insured  was  induced,  at  con- 
siderable expense  and  trouble,  to  procure  such  duplicate 
copies. — Corson  v.  Mut.  Fire  Ins.  Co.,  641. 

29.  Waives  Production  of  Books  on  Trial— This  waiver  also  oper- 

ates to  excuse  the  production  of  such  books  in  an  action  on 
the  policy. — Idem, 

Cl.  Stipulation  Against  Waiver — ^An  adjuster,  having  power  to 
make  a  waiver,  could  not  deprive  himself  of  that  power 
by  his  own  act  or  by  stipulation. — Idem. 

31.  Additional  Insurance — Waiver  by  Knowledge  of  Agent — ^Where 
an  insurance  company  issued  a  policy  on  certain  property 
while  Its  agent  who  procured  the  risk  knew  that  a  certain 
other  policy  was  to  be  obtained  on  the  same  property.  It 
consented  to  the  additional  Insurance,  and  Its  policy  was 
not  void  In  consequence  thereof,  since  the  agent's  knowledge 
was  the  knowledge  of  the  company. — Ind.  School  Dist  v. 
Fidelity  Ins.  Co.,  65. 

INTENT— See  Fraud,  ». 

INTEREST— See  Estates,  •. 

Actionsfor  Work  and  Material — Where  an  administrator  sought 
to  recover  for  services  and  materials  furnished  for  defend- 
ants house.  Interest  should  be  allowed  on  the  amount  owing 
deceased  from  the  date  at  which  the  work  was  completed. — 
Sullivan  V.  Nlcoulln,  76. 

INTERVENTION— See  Estates.  ',  Practice,  •,  \ 

INTOXICATING   LIQUORS— See  App  ,»;  Plead.  <>;  Prac. 

1.  Mulct  Law — Bond — Does  Not   Cover  Penalties — An  action  to 

recoyer  the  penalty  of  |100  will  not  He  against  the  sureties 
on  a  bond  given  under  Acts  Twenty-fifth  (Jeneral  Assembly, 
chapter  62;  the  |100  being  a  penalty  and  ot  civil  damages. 
— Headington  v.  Smith.  107. 

2.  RECOVERY—Bad  Faith  of  Informer  No  Defense— A  demurrer  was 

properly  sustained  to  an  answer  which  alleged  that  the  action 
was  not  in  good  faith  but  was  for  the  purpose  of  blackmail. 
— Idem. 

3.  Compliance  With  Conditions — Contempt — ^Where  contempt 
proceedings  are  Instituted  against  defendant  for  selling  liquor 
in  violation  of  an  order  enjoining  sales  cnotrary  to  law,  the 
defense  that  subsequent  sales  were  under  the  mulct  law  should 
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not  be  sustained  on  proof  that  sales  wefe  made  prior  to 
a  compliance  with  Code,  section  2448,  requiring  the  filing  of 
the  consent  of  the  adjoining   property   owners. — Landt   v. 
i  Remley,  555. 

4.  Canvass  of  Mulct  Petition — Regular  Session  of  Board — An 

a.dJoumed  meeting  was  a  continuation  of  the  regular  meeting^ 
and  the  canvass  was  therefore  made  at  a  regular  meeting, 
as  required  by  Code,  section  2450. — Butterfield  v.  Trelchler, 
328. 

5.  "Single  Room"  Defined — A  large  room  divided  by  a  partition, 

so  as  to  make  a  small  storeroom  oft  the  bar  room,  in  which 
are  kept  articles  to  be  served  for  lunches  to  customers  of  the 
bar  room,  does  not  comply  with  the  mulct  law. — Garrett  v. 
Bishop,  23. 

6.  Borne — The  use  of  the  cellar,  which  had  an  entrance  from  the 

street,  for  storing  beer,  in  connection  with  the  bar  room,  was 
a  violation  of  such  law. — Idem. 

7.  Abatement  of  Liquor  Nuisance  by  Owner —  It  is  proper  to  abate 

a -suit  in  equity  to  enjoin  a  liquor  nuisance  when  defendant 
complies  with  Code,  section  2410,  which  provides  that,  if 
the  proceedings  be  an  action  in  equity,  and  a  bond  condi- 
tioned that  the  nuisance  shall  be  immediately  abated  be 
given  before  judgment  and  order  of  abatement,  the  "action" 
shall  thereby  be  abated,  since  the  word  ''action"  refers  to 
the  action  in  equity,  and  not  to  the  nuisance. — Morris  v. 
Lowry,  544;  Morris  v.  Connolly,  387. 

8.  Principal  and  Agent — Plea  and  Proof — ^An  Instruction  that  it 

was  incumbent  on  plaintiff  to  show  that  the  defendant,  either 
by  himself  or  his  employes  or  agents,  gave  or  sold  plaintiff's 
father  intoxicating  liquor,  was  not  erron'^ous  because  the 
petitioil  charged  the  sales  to  have  been  by  defendant,  and 
not  that  they  were  by  his  employes,  or  a8:t'nts,  since  a  sale 
by  the  agent  was  a  sale  by  the  principal.— Shull  v.  Arie,  170. 
ISSUES — See  See  Appeal,  «;  Instructions,  •;  Judgment,  »;  Plead- 
ing, »;  Practice,  ". 

JOINT  OWNERSHIP 

1.  Evidence — A  husband  deposited  money  in  the  bank  and  took 

a  certificate  in  the  name  of  himself  and  wife.  The  wife 
testified,  in  a  suit  against  the  executor  of  her  husband, 
tl-^t  bhe  had  bought  a  portion  of  the  farm  twenty-five  years 
before;  and  the  executor,  who  was  a  son  of  deceased,  testified 
that  the  money  deposited  was  earned  on  the  farm.  Held,  not 
to  show  that  the  money  was  not  Jointly  owned  by  husband 
and  the  wife. — In  re  Brown's  Estate,  351. 

2.  Same — Evidence  of  the  banker's  understanding  that  certain 

money  deposited  with  him  by  deceased,  for  which  oertlfi- 
cates  were  issued  Jointly  to  deceased  and  his  wife,  belongs  to 
the  former,  is  entitled  to  no  weight  on  an  Issue  between  the 
executor  and  the  wife  as  to  the  ownership  of  such  money. 
— Idem, 

3.  Trusts — Such  evidence  was  not  sufficient  to  show  that  money 

was  left  with  the  banker  as  trustee. — Idem, 
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JUDGMENTS— See  Appeal  •»,  «;  Condemnation,  •;  Prik.  ahd 

SURKTY,  \ 

1.  Adjudication — Issues  Involved — Decree — In  an  action  to  quiet 

title  to  land  the  holder  of  the  legal  title  was  a  party,  and 
answered,  averring  his  ownership  as  trustee  of  the  decedent, 
who  plaintiff  claimed,  took  the  title  to  the  land,  under  an 
oral  agreement  as  security  for  the  repayment  of  money 
advanced  for  payment  of  the  land,  and  which  had  been 
fully  paid,  thereby  entitling  her  to  a  deed,  to  which  there 
was  denial  of  payment  of  such  money.  The  decree  in  such 
action  confirmed  title  in  the  plaintiff,  estopping  and  de- 
barring the  trustees  from  having  or  claiming  title  adverse 
to  plaintiff,  except  whatever  claim  he  might  have  or  estab- 
lish for  any  unpaid  purchase  money;  such  decree  not  being 
intended  to  affect  or  determine  any  right  of  the  trustees  to 
a  legal  lien  on  the  land  for  money  advanced  for  its  purchase 
by  his  decedent  for  the  plaintiff.  Held,  that  such  decree  was 
not  a  bar  to  an  action  by  the  trustees  for  the  unpaid  purchase 
money  and  to  establish  a  vendor's  lien,  as  a  question  which 
might  have  been  adjudicated,  since  the  decree  did  not  deter- 
mine that  payment  had  been  made. — Owen  v.  Higgins,  735. 

2.  Sureties  op  Contractor's  Bond— Judgment  Against  Contractob 

— ^When  Not  Res  Adjudicata — A  judgment  against  a  con- 
tractor for  damages  for  breach  of  contract  is  not  res  ad- 
judicata against  the  surety  on  his  bond,  where  the  bond 
did  not  stipulate  that  the  surety  should  be  bound  by  such 
a  judgment,  and  he  was  not  a  party  or  privy  to  the  action, 
though  he  had  notice  thereof. — McConnell  v.  Poor,  133. 

3.  Consent — Judgment  of  Foreclosure — Stipulation  of  Consent — 

A  written  stipulation  by  a  mortgagor,  consenting  to  a  ren- 
derig  of  a  judgment  of  foreclosure,  is  sufficient  evidence  to 
warrant  the  rendering  of  such  judgment. — Mains  v.  Des 
Moines  Nat'l  Bank,  395. 

4.  Evidence  of — Record  Book  and  Judgment  Docket — A  judgment 

was  not  properly  proved  by  producing  the  judgment  docket, 
but  the  record  book  or  a  certified  copy  thereof  should  have 
been  produced. — Baxter  v.  Pritchard,  422. 

5.  Jurisdiction  to    Render — Personal  Service  Outside  of  State 

— Personal  service  of  a  notice  of  a  suit  accepted  by  defend- 
ants outside  of  the  state  more  than  sixty  days  before  default 
and  judgment,  gives  the  court  jurisdiction  to  render  judg- 
ment on  attachment  against  defendant's  land. — Clark  v.  Tull. 
143. 

6.  Vacation — Duress — Pleading — The  appointment  of  a  receiver. 

by  stipulation  of  the  parties  in  foreclosure  proceedings,  will 
not  be  set  aside  for  duress  consisting  of  the  mortgagee's 
threats  to  criminally  prosecute  one  of  the  mortgagors,  a  son 
of  the  co-mortgagor,  for  selling  the  mortgaged  chattels  with- 
out the  mortgagee's  consent  where  the  complaint  did  not 
clearly  allege  that  the  other  mortgagor,  the  father,  had  been 
influenced  by  such  threats. — Mains  v.  Des  Moines  Nat'l  Bank, 
395. 
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7.  FiLiNo  OF  Affidavit — Recitals  in  Decree — A  decree  recited  that 

defendant  was  duly  served  with  notice  of  publication,  and  the 
appearance  docket  showed  that  an  affldvalt  of  non- 
residence  was  filed  with  the  petition,  and  before  the  first 
publication;  and  two  witnesses  stated  that  they  saw  the 
affidavit,  and  the  attorney  for  the  plaintifC  testified  that 
while  he  had  no  independent  recollection  of  filing  the  affida- 
vit, it  was  his  custom  to  file  such  affidavits  in  every  case 
where  defendants  were  non-residents.  Held,  that  the  ^llng 
of  the  affidavit  was  established  though  it  was  not  on  file 
when  an  action  to  set  aside  the  decree  was  brought. — Omaha 
Nat'l  Bak  v.  Squire,  365. 

8.  Fraud  in  Obtaining — Where  a  mortgagor  signed  a  stipulation 

consenting  to  a  judgment  of  foreclosure  on  a  promise  by  the 
mortgagee  to  make  an  accounting  thereafter,  and  to  credit 
any  amount  to  the  mortgagors  which  should  have  been  cred- 
ited, the  judgment  on  such  stipulation  will  not  be  set  aside 
for  the  mortgagee's  failure  to  make  the  accounting,  under 
Code,  section  4091,  providing  that  a  judgment  may  be  vacated 
for  fraud  in  obtaining  the  same.— Mains  v.  Des  Moines  Natl 
Bank,  295. 

9.  Ruling  Without  Hearing — Harmless  Error — The  striking  from 

the  files  of  a  motion  to  correct  the  rulings  and  vacate  a 
judgment  without  a  hearing  thereof,  though  irregular,  was 
not  prejudicial  error,  where  an  order  overruling  such  motion 
would  have  been  properly  entered. — Idem, 

10.  Stii»itlated  Judgment — Casualty  and  Misfortune — A  judgment 
cannot  be  vacated,  under  Code,  section  4091,  prescribing 
that  a  judgment  may  be  vacated  for  unavoidable  casualty 
and  misfortune,  where  it  was  entered  on  a  written  stipula- 
tion and  agreement  of  the  parties. — Idem. 

JUDGMENT  IN  REM— See   Appeal,  **\  Judgment,  »;  New  Trial; 
Plead.,  •. 

jrRISDICTI0N.-8ee  Att'y  and  Client,  «:  Schools,  K 

1.  Counterclaim  Defined — After  Dismissal  of  Main  Case — ^Where 

plalntlfF  sued  to  have  a  sale  of  personalty  and  a  note  given 
therefor  declared  void,  and  for  money  judgment  for  the 
value  of  the  property,  an  answer  asking  that  defendant's 
title  to  the  note  be  confirmed  and  decreed  paramount,  does 
not  state  a  counterclaim.  Therefore,  after  plaintiff  dismissed 
his  action  the  court  was  without  jurisdiction  to  render  the 
decree  asked  by  defendants. — Bardes  v.  Hutchinson,  610. 

2.  Same — Where  plalntlfF  dismisses  as  soon  as  the  case  Is  called 

for  trial,  the  fact  that  the  dismissal  is  not  entered  on  the 
judge's  calendar  until  after  evidence  is  heard  in  defendant's 
behalf  did  not  give  the  court  jurisdiction  to  render  a  decree 
against  the  plaintiff  on  an  answer  that  does  not  state  a 
counterclaim. — Idem. 

3.  Presence  op  Attorney  Without  Objecting — ^Where,  after  plain- 

tiff has  dismissed  his  action,  the  court  heard  defendant's  evi- 
dence, and  rendered  a  decree  against  plaintiff,  on  an  answer 
that  did  not  state  a  counterclaim  the  fact  that  plaintifTs 
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attorney  was  In  the  court  room  did  not  make  It  incumbent 
on  him  to  enter  exception  to  the  decree  in  order  to  reyiew 
such  decree  by  certiosari. — Idem. 

4.    Reviewed  by  Cebtiobari — Such  action  may  be  properly  reviewed 
by  certiorari. — Idem. 
JURORS— See  Prac  .  * 

JURY  QUESTION— See  Appeal,  ••;  Evid.,  •;  Insurance,  ',  ";  Rail. 
•;  UsuRif, «. 

LANDLORD'S  URN— See  Notice, 
LANDLORD  AND  TENANT— See  Innoc.  Pub,  «. 
LAND  OWNERSHIP— See  Ck)RPORATiON.  ». 
LEGACIES— See  Wills,  K 
LEVY— See  Executions,  \  «. 

LIBEL— 

1.  Criticism  of   Priest — A  newspaper  publication  criticislii£^  the 

conduct  of  a  priest  in  certain  services  held  in  his  church* 
which  does  not  contain  any  false  statements  of  facts,  is  not 
libelous. — Klos  v.  Zahorlk,  161. 

2.  Same — A  newspaper  article  which  states  that,  if  oertaln  pub- 

lished accounts  of  a  priest  are  true,  he  acted  in  an  improper 
manfier,  etc.,  is  not  libelous  though  such  facts  are  not  true. — 
Idem, 

3.  Falsity — Bukden  op  Proof — Though  the  petition  alleges  and  the 

answer  denies  the  falsity  of  a  libelous  publication,  it  is 
error  to  charge,  without  qualification,  that  plaintiff  must 
prove  the  facts  upon  which  his  action  is  based. — Idem, 

4.  Foreign  Language — Effect  of  Inaccurate   Translation — ^Where 

an  alleged  libel  was  published  in  a  foreign  language,  and 
there  is  controversy  over  the  correctness  of  the  translation 
thereof,  and  plaintiff,  confessing  its  inaccuracy  in  certain 
particulars,  amends  to  conform,  it  is  error  to  instruct  that  if 
the  translation  introduced  in  evidence  is  a  correct  transla- 
tion the  defendant  is  liable. — Idem, 

6.  Participation — Puhlication  and  Contribution — ^Where  the  Issue 
in  a  libel  suit  is  whether  defendant  contributed  to  the  pub- 
lication of  a  libelous  article,  it  is  error  to  give  an  instruc- 
tion making  such  liability  depend  on  whether  he  published 
the  entire  article,  or  caused  it  to  be  published. — Idem, 

6.  Rewritten  Article — ^Where  the  defendant  in  a  libel  suit  wrote 

an  article  to  a  newspaper,  which  rewrote  and  changed  it  be- 
fore it  was  published,  and  the  publication  of  the  article, 
as  changed,  is  the  libel  relied  upon,  the  defendant  is  not 
liable  as  a  participant  unless  it  is  shown  that  he  participated 
in  the  publication  of  the  libelous  matter  contained  therein. 
— Idem, 

7.  Pleading — Motion  For  More  Specific  Statement— Where  a  libel 

suit  is  based  on  a  newspaper  publication  founded  on  an  article 
written  by  defendant  which  was  rewritten  and  changed 
by  the  newspaper  before  publication, the  defendant  cannot  be 
required  to  set  out  the  communication  sent  to  the  paper,  but 
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plaintiff  must,  in  evidence,  show  the  similarity  of  the  article 

to  that  published. — Idem, 
LICENSE— See  Minks,  \  «,  ».  *.  ».  •. 
LIENS— See  Factors,  *, »,  •;  Vendor's  Libn. 

LIMITATION  OF  ACTIONS, 

Suit  for  Purchase  Price  of  Land —  Accrual  of  Cause  of  Action — 
Where,  in  an  action  by  the  trustees  of  the  estate  of  a  dece- 
dent to  recover  unpaid  purchase  money  and  to  establish  a 
vendor's  lien  on  land,  the  title  to  which  had  been  confirmed 
in  another  in  an  action  to  quiet  title  subject  to  the  claim 
for  such  purchase  money,  the  evidence  shows  that  a  deed 
was  to.  be  executed  by  plaintifTs  decedent  at  any  time  on 
the  payment  of  the  amount  advanced  by  decedent,  the  statu- 
tory limit  not  having  elapsed  since  a  demand  for  a  deed 
and  the  entry  of  the  decree  confirming  the  title,  it  was  not 
a  bar  to  the  action. — Owen  v.  Higgins,  735. 

LOSS  OF  SUPPORT  TO  CHILD. 

7.  Evidence  asto  PlalntlfTv  Children — Harmless  Error — In  an 
action  by  a  minor  son  to  recover  damages  for  injury  to  his 
meas  of  support  in  consequence  of  the  habitual  Intoxication 
of  his  father,  caused  by  illegal  sales  of  intoxicating  liquors 
to  him  by  defendant  during  the  years  1896  and  1897.  it- 
was  not  prejudicial  error  to  permit  evidence  that  the  father 
had  two  children,  plaintiff  and  one  younger,  and  the  age 
of  each. — ShuU  v.  Arie,  170. 

2.  Elements  of  Loss  of  Support — Instructions — Plaintiff  having 

lost  a  leg,  an  instruction  that,  in  determining  the  amount  of 
his  actual  damages,  the  Jury  should  consider  his  age  and 
condition,  was  not  erroneous,  as  unduly  emphasizing  that 
misfortune. — Idem, 

3.  Irrelevant  Argument — Harmless  Error — All   but  one  of  de- 

fendant's bartenders  who  had  sold  liquors  to  plaintifTs  father 
having  been  sworn  for  defendant,  it  was  not  prejudicial  error 
for  plaintiff's  counsel  to  state  in  argument  that  the  reason 
that  one  was  not  called  was  because  no  statement  had  been 
filed,  as  required  by  law.  showing  him  to  oe  so  employed. — 
Idem, 

4.  Plea  and  Proof — ^Under  an  allegation  of  sales  of  liquor  made 

to  the  father  of  plaintiff  in  1896  and  1897.  whereby  he  be- 
came besotted  and  habitually  intoxicated,  it  was  not  error 
to  permit  the  father  to  testify  that  he  used  to  get  drunk 
quite  frequently  in  1896  and  1897  up  to  the  spring  of  1898. 
— /dem. 

MALICIOUS  PROSECUTION. 

Want  of  Probable  Cause — Directed  Verdict— X  detective  was  em- 
ployed by  a  railroad  company  to  discover  who  had  stolen 
a  belt  belonging  to  the  company  and  took  several  employes 
of  the  company  to  see  a  belt  which  plaintiff  was  using  at 
his  stone  quarry.  The  employes  recognized  the  belt  as  the 
stolen,  by  certain  holes  they  had  cut  in  it    On  Inquiry  at 
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the  police  station,  defendant  was  informed  that  one  of  plain- 
tiff's sons  was  a  suspicious  character  and  had  served  a  term 
in  state's  prison  for  larceny.  Plaintiff,  on  being  confronted 
with  the  crime,  claimed  at  first  that  he  bought  the  belt, 
but  soon  offered  to  settle  by  paying  for  it,  but  through  failure 
to  agree  upon  a  price  the  settlement  failed,  and  on  the  advice 
of  an  attorney,  the  railroad  company  began  a  criminal  prose- 
cution against  plaintiff.  Held,  that  it  had  such  probable  cause 
for  commencing  its  criminal  proceedings  as  authorized  direct- 
ing a  verdict  in  its  favor,  in  an  action  for  malicious  prose- 
cution.— Knapp  v.  C.  B.  ft  Q.  Ry.  Co..  532. 

MANDAMITS— See  Prac  ,  ".  ",  « 

MARRIAGE— See  Contkacts.  »;  BviD.,  »,  »*. 

MASTER    AND    SERVANT— See  Railroads  ^> 

1.  Assuming      Risk   of    Employment — Evidence — Plaintiff     haci 

worked  in  a  mine  four  months,  and  in  mines  similarly  con- 
structed for  ten  years,  and  knew  that  tracks  laid  in  the 
entry  way  from  the  base  of  the  mine  to  the  bottom  of  the 
shaft  were  for  the  purpose  of  transporting  loaded  cars  to 
the  shaft,  and  empties  back  to  the  mine, — the  latter  by  means 
of  a  mule  hitched  to  the  side  of  the  string  of  cars, —  and  on 
coming  out  of  the  shaft  he  had  frequently  met  empties  re- 
turning. A  custom  in  this  and  in  all  the  mines  in  which  he 
had  worked  existed  to  move  the  loaded  cars  down  to  the 
shaft,  and  the  empties  back  to  the  mine  for  the  use  of  the 
ight  shift,  just  before  quitting  time.  Having  quit  work 
15  minutes  before  quitting  time,  he  started  down  the  entry 
way,  and  was  met  by  a  string  of  empties  hauled  by 
a  mule,  "sidehitched"  to  the  center  of  the  string.  At  the 
same  time  some  loaded  cars  descending  by  the  force  of 
gravity  to  the  shaft  overtook  him,  and  to  escape  the  empties 
he  attempted  to  climb  on  to  a  loaded  car  and  was  injured. 
The  oars  were  similar  to  those  in  general  use,  were  not  run- 
ning fast,  were  under  the  control  of  an  operator  and  were 
Instantly  stopped  when  he  was  injured.  He  had  never 
complained  that  the  exit  from  the  mine  was  defective.  Held, 
that  he  had  assumed  the  risk  and  could  not  recover. — Forbes 
V.  Boone  Valley  C.  Ry.  Co.,  94. 

2.  Negligence    of  Vice-Principal — An    Instruction    in    a   personal 

Injury  case  that  the  employer  Is  answerable  to  all  the  under- 
servants  for  the  negligence  of  a  vice-principal,  either  in  his 
personal  conduct  within  the  scope  of  his  employment,  or  in 
his  selection  of  other  servants,  is  faulty.  The  employer  be- 
ing liable  for  the  negligence  of  a  vice-principal  only  when 
the  latter  is  engaged  in  the  performance  of  some  of  the 
employer's  personal  duties. — Scott  v.  C.  G.  W.  Ry.  Co.,  381. 

MEDICAL  WORKS— See  Appbal.  «. 

MERGER — See  Moktgaqes,  \  «,  ». 

MINES. 

1.  Grant  and  License — Abandonment — Where  defendant  secured 
mining  privileges  in  land  at  a  time  when  zinc  mining  was 
not  profitable,  and,  discovering  only  zinc,  did  not  work  the 
mine  for  several  years,  but  afterwards  worked  it,  from  time 
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to  time,  whenever  the  market  for  zinc  warranted,  there  was 
no  abandonment. — Hosford  v.  Metcalf,  240. 

2.  Revocation  and  Transfer— A  parol  grant  of  mining  privileges 

in  land,  on  the  strength  of  which  grantees  expended  much 
money  and  labor  in  work  on  the  premises  gave  grantees  an 
interest  in  the  land,  entitling  them  to  continue,  and  which 
was  transferable,  and  was  not  merely  a  personal  license  and 
revocable. — Idem, 

3.  Death  of  Orantor — Such  oral  grant  gave  them  an  interest  in 

the  land .  and  was  not  a  revocable  license,  which  was  re- 
voked by  the  grantor's  death. — Idem. 

4.  Termination — Where  defendants  on  the  strength  of  such  grant 

acquired  an  existing  exclusive  privilege;  and  plaintiffs,  who 
claimed  under  a  grant  from  the  heirs  of  the  owner,  were 
not  entitled  to  terminate  the  privilege  by  paying  defendants 
for  their  outlay. — Idem. 

5.  Waiver  or  Right  to  Dispossess — Where  defendant  secured  min- 

ing privileges  in  land  at  a  time  when  zinc  mining  was  not 
profitable,  and,  discovering  only  zinc,  did  not  work  the  mine 
for  several  years,  but  afterwards  worked  it  from  time  to 
time  whenever  the  market  for  zinc  warranted,  the  fact  that 
the  owner  might  have  taken  possession  on  the  first  failure 
to  work  the  mine,  but  did  not  do  so,  did  not  give  plaintlflt 
the  right  to  dispossess  defendants  under  a  grant  from  the 
owner's  heirs. — Idem. 

6.  Mining  Privileges — Construction — Such  facts  do  not  show  that 

the  license  was  contemplated  by  the  parties,  as  restricted  to 
the  mining  of  lead  only,  but  the  privilege  extended  to  zinc. 
— Idem. 

MINORS — See  f^ss  op  Support  fob  Child,  ';  Contracts,  '«;  Es- 

TATK8    *    '^    ''*    ^AILROADS    *^. 

MISCONDUCT— See  A  CTiON  VoR  Support,  »;  Appeal,",  ";  Crim. 

Law.  ":  Int«>x  Liq  .  ■;  Prac.  •. 
MISDESCRIPTION— See  Drkds.  •. 
MISTRESS  AND  WIFE— See  Deeds,  *. 
MITIGATION-.S«^  Plead  , ». 
MODIFICATION— See  Equity  Jurisdiction.  ». 

MORTGAGES  — See   Corp.,  *.  »;    Factors,  «;   Insurance.  »; 
Notice;  Payment,  \  •;  Salfs,  *;  Taxation,  «. 

1.  Merger— Where  a  wife  who  has  the  beneficial  interest  in  land 

of  which  the  husband  holds  the  legal  title  mortgages  the 
land,  and  afterwards  conveys  it  to  the  mortgagee,  it  does  not 
constitute  a  merger  which  will  prevent  a  foreclosure  of  the 
mortgage  for  the  purpose  of  cutting  ofT  equities  existing 
before  the  conveyance  of  the  property. — Bush  v.  Herring, 
158. 

2.  Same — ^Where  premises  mortgaged  by  heirs  were  sold  by  the 

administrator  for  the  payment  of  debts,  and  purchased  by 
the  mortgagee,  and  there  was  a  surplus  after  the  debts  were 
paid,  the  mortgage  did  not  merge  in  the  fee,  when  no  third 
person's  rights  are  prejudiced  thereby. — Kilmer  v.  Hannifan, 
281. 
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3.  Same — Where  the  Hen  of  a  mortgagee  purchasing  the  mort- 

gaged property  would  not  otherwise  merge  in  the  fee,  the 
rights  of  the  purchaser  of  the  mortgagor's  interest  after 
the  mortgage  was  on  record  were  not  prejudiced  by  each 
nonmerger  as  to  force  the  lien  to  merge. — Idem. 

4.  Subsequent  Mortgagee — Notice  that  Release  of  Prior  Mortgage 

is  Unauthorized — Where  the  attorney  of  a  subsequent  mort- 
gagee knows  that  at  the  time  he  negotiates  the  mortgage 
that  a  prior  mortgage  released  by  the  mortgage,  was  not 
in  possession  of  the  mortgage  at  the  time  of  such  release, 
and  could  not  be  obtained  by  him,  the  subsequent  mortgage 
is  taken  subject  to  the  rights  under  the  first  mortgage. — 
Foy  V.  Armstrong.  629. 

6.  Innocent  Purchasers — Failure  to  Part  toith  New  Considera- 
tion— Mortgagees  who  take  their  mortgages  on  goods  to  se- 
cure pre-existing  debts,  without  extending  time  of  payment, 
or  parting  with  any  other  consideration,  are  not  Innocent 
purchasers. — Phelps,  Dodge  &  P.  Co.  v.  Samson.  145. 

6.  Pbiorities — Estoppel  of  Subsequent  Mortgagee — The  holder  of 
a  mortgage  which  is  subject  to  a  prior  chattel  mortgage  is 
estopped  to  set  up  the  invalidity  to  prior  chattel  mortgage. 
— Singer  Piano  Co.  v.  Walker,  664. 

MOTIONS — See  Plkadtno  •:  Practice  •. 

MOTION  AND  DEMURRER— See  Appeal.  »•. 

MOTION  AND  PETITION— See  Pleadings,  •. 

MULCT  LAW— See  Intoxicating  Liquors,  »,  *. 

MUNICIPAL  CORPORATIONS— See  Kvid  ,  «;  Injunc,  •; 

i  »;  Instruct.,  ';  Neg.,  »;  Prac  ",  :  Railroads,  ",  ",  ".  ».  »  ». 
Waters,  K 

1.  Cities  and  Towna — Damage  by  Cuttino  Ungraded  Street — ^A 

city  is  liahle  for  injuries  to  abutting  property  resulting  from 
cutting  down  a  street  on  which  no  grade  has  been  previoualy 
established,  as  required  by  statute,  though  there  was  no 
trespass  or  direct  encroachment  on  the  property. — ^Millard  v. 
City  of  Webster  City.  220. 

2.  Drains — Duty  op  Citizen  to  Construct  Drains — Applies   to 

Natural  Water-courses  Alone — The  city  cannot  reqalre  a 
citizen  to  construct  drains  to  c^rry  ofC  the  surface  water 
accumulated  by  the  improvements  of  its  streets,  as  the  law 
relates  to  natural  water  courses,  and  not  to  an  artificial  water 
course  created  by  the  city. — Hoffman  v.  City  of  Muscatine, 
332. 

3.  Same — Obstruction  by  Owm^r— Where  the  injury  to  a  lot  by 

overflow  of  surface  water  is  caused  by  the  lot  being  filled  up 
by  the  owner  so  as  to  obstruct  the  natural  drainage,  and  the 
city,  by  improving  the  streets,  has  not  increased  the  amount 
of  the  flow  to  an  appreciable  extent,  the  owner  cannot  re- 
cover against  the  city  for  injury.— /dem. 

4.  CrriES  AND  Towns — Not  Liable  for   Cost  of  Private  Drains 

Ordered — ^Where  the  committee  on  streets  of  a  town  ordered 
drain  tiles,  pursuant  to  a  resolution  of  the  town  council 
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granting  petition  for  an  outlet  to  tile  drains,  so  that  cellars 
and  lots  in  certain  blocks  might  be  properly  drained,  the 
drains  being  of  benefit  only  to  private  property,  and  of  no 
use  for  the  drainage  of  the  streets,  the  town  was  not  liable 
therefor. — Eggert  v.   Templeton,   266. 

6.  Duty  to  Keep  Streets  in  Repair  and  Unobstructed — Injury 
Of  Persons  on  Walks— Under  Code,  section  753,  providing  that 
cities  and  towns  shall  have  the  oare  and  control  of  all  public 
highways  and  streets,  and  shall  cause  the  same  to  be  kept 
in  repair  and  free  from  nuisance,  an  action  against  the  city 
for  injuries  received  on  its  sidewalks  will  lie.  since  it  im- 
poses a  madatory  and  not  a  discretionary  duty  on  munici- 
pality, of  keeping  the  streets  in  repair  and  free  from 
nuisances  and  obstructions. — Parmenter  v.  City  of  Marion, 
297. 

6.  Estoppel  to  Deny  that  Work  was  Done  by  Authority — ^Where 

excavations  in  the  principal  streets  of  a  city  are  made  under 
the  direction  of  the  street  commissioner  and  his  foreman, 
in  accordance  with  a  survey  and  plat  made  by  the  city  engin- 
eer, the  city  is  estopped  from  claiming  that  the  work  was  not 
done  by  its  authority,  and  that  it  is  not  the  party  responsible 
for  injuries  to  abutting  property. — Millard  v.  City  of  Web- 
ster City.  220. 

7.  Grades — Contributory  "Segligence — ^Where  a  city  lot  is  below 

the  grade  of  an  adjoining  street,  the  owner  cannot  recover 
against  the  city  for  injury  caused  by  the  overflow  of  the  lot 
by  surface  water  turned  thereon  in  slightly  increased  quan- 
tity by  improvements  of  the  streets,  especially  if  the  injury 
would  not  have  occurred  had  the  lot  been  filled  up  to  the 
level  of  the- street. — Hoffman  v.  City  of  Muscatine,  332. 

S.  Same — Though  recovery  is  ordinarily  denied  one  whose  lot  is 
below  grade,  he  may  recover  if  his  injury  would  have 
resulted  regardless  of  that  situation  of  the  lot. — Idem. 

r.  Injuries  to  Trees — Cross-Examination — ^Where  it  was  not 
known  that  trees  on  abutting  property  had  been  injured  by 
cutting  down  a  street,  and  that  some  of  them  would  die 
by  reason  thereof,  it  was  not  error  to  permit  defendant's  wit- 
nessess  on  the  question  of  value  to  be  cross-examined  as  to 
the  influence  the  loss  of  the  trees  would  have  on  the  value 
of  the  property. — Millard  v.  City  of  Webster  City.  220. 

10.  Harmless  Questions — Questions  asked  for  the  purpose  of  show- 
ing that  an  abutting  lot  owner  had  suffered  special  damages 
from  a  street  improvement  because  of  his  age  are  not 
prejudicial,  where  the  answers  are  not  responsive,  or  deny 
the  special  injury  sought  to  be  shown,  and  no  motion  to 
strike  out  is  made. — Idem, 

11.  Nuisances  and  Obstruct i one— W;i(U  are  Not — Aplatform  slight- 
ly narrower  than  the  sidewalk  projected  out  over  the  side- 
walk, on  the  level  with  the  second  floor  of  an  abutting  build- 
ing. The  building  was  used  to  store  baled  hay  and  straw, 
and  the  platform  was  used  in  unloading  and  loading  the 
bales  from  wagons  in  the  street  below.    Held,  that  the  plat- 
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form  was  not  a  nuisance  and  an  obstruction  in  itself,  so  as 
to  impose  a  liability  on  the  city  for  permitting  it  to  remain 
and  to  be  used  for  the  purpose  indicated. — ^Parmenter  v.  City 
of  Marion.  297. 

12.  Notice  of  Nuisance — What  is  Insu/llcient — ^A  platform  slightly 

narrower  than  the  sidewalk  projected  from  the  second  story 
of  an  abutting  buildiing,  above  the  sidewalk.  The  plat^nn 
was  used  in  loading  and  unloading  bales  of  hay  and  straw 
from  wagons  in  the  street,  and  sometimes  bales  were  thrown 
from  the  platform  into  the  street,  but  only  once  before  had 
a  bale  fallen  on  the  sidewalk.  Held,  insufficient  to  sustain 
a  finding  that  the  municipality  had  knowledge  of  the  Im- 
proper use  of  the  platform;  and  hence  the  city  was  not  liable 
for  the  injuries  received  by  a  person  passing  along  the  side- 
walk from  the  falling  upon  him  from  said  platform  of 
a  bale  of  hay. — Idem. 

13.  Ordinances — Fire    Limit — Removal    of  Building — ^A   building 

erected  in  violation  of  a  fire  limit  ordinance  may  be  removed 
by  the  city  without  resort  to  judicial  proceedings. — Lemmon 
V.  Town  of  Guthrie  Center,  36. 

14.  Franchise — Steps  to  Make  Valid — Steps  necessary  to  the  valid- 

ity of  a  city  ordinance  granting  a  franchise  to  a  street  rail- 
way must  be  taken  before  the  power  to  grant  the  franchise 
is  withdrawn,  or  It  will  be  void. — State  ex  rel  Bump  v.  Bridge 
Co.,   30. 

15.  Publication — Sufficiency— The  publication  of  a  city  ordinance 

in  a  special  edition  of  a  dally  paper,  and  the  distribution 
of  50  or  100  copies  of  such  edition  by  parties  interested  in 
the  ordinance,  Is  not  a  sufficient  publication. — Idem. 

16.  Special  Policemen  at  Election — Compensation — ^A  special  police- 

man appointed  to  serve  at  a  general  election  cannot  recover 
for  his  services  from  the  city  or  county  unless  statutory  pro- 
vision for  his  compensation  is  made. — ^Mousseau  v.  City  of 
Sioux  City.  246. 

17.  Same — Code   section  1129,  declaring  that  the  expenses  of  pro- 

viding election  booths,  guard  rails,  and  other  things  required 
for  elections,  shall  be  paid  in  the  same  manner  as  other 
election  expenses,  does  not  make  the  county  liable  for  the 
services  of  special  policemen  appointed  to  serve  at  a  general 
election. — Idem, 

18.  SAM»-4:Jode,   section  1126,  authorizing  the  c,lty  to   "mploy" 

special  policemen  at  elections  to  prevent  violation  of  the  ele- 
tlon  law  does  not  make  the  city  liable  for  the  services  of  such 
policeman,  since  the  word  "employ"  does  not  imply  an  obli- 
gation to  pay  for  services  rendered,  except  when  applied 
to  a  servant  or  hired  laborer. — Idem, 
MURDER— See  Grim.  Law.  ^  ",  ^  » 

NEOLIGENCB — abuse  of  Process,  <;  Fraud,  «;  Master  and 

Servant,*;  Munic.  Corp.,  ^  Pract.  »;  Railroads, ",*•,■•,■•. 
1.    Contributory —  Evidence  on — Evidence  that  a  passenger.  Injured 
while  getting  oft  a  street  car  while  in  slow  motion  hesitated 
bef<»*e  starting  to  get  off  and  that  she  failed  to  hold  to  th» 
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railings  of  the  car  is  admissible  in  an  action  against  the 
company  on  the  issue  of  plaintiff's  contributory  negligence. 
— ^Root  V.  Des  Moines  City  Ry.  Co.,  675. 

2.  Burden  of  Proof  on — ^An  instruction  that  the  law  presumes. 

until  the  contrary  is  shown,  that  a  person  injured,  prompted 
by  a  natural  instinct  to  avoid  danger,  exercised  care,  which 
presumption  will  prevail  unless  overcome  by  evidence  that 
he  was  negligent,  is  erroneous,  as  throwing  the  burden  on 
defendant  to  show  contributory  negligence. — Bell  v.  Inc. 
Town  of  Clarion.  126. 

3.  Jury  Question — Crossing  a  street  in  a  diagonal  direction,  at 

a  place  other  than  the  regular  crossing,  and  stepping  on 
a  sidewalk  at  a  place  not  a  crossing,  is  not,  per  se,  negligence. 
— Idem. 

4.  Same — ^Whether  a  passenger  injured  in  getting  off  a  street  car 

while  in  motion  was  guilty  of  Qontributory  negligence  is  a 
question  for  the  jury. — Root  v.  Des  Moines  City  Ry.  Co.,  675. 

5.  Measure  of  Damages — Indefinite  and  Vague  Instruction— ^An 

instruction  that  a  recovery  may  be  had  for  inconvenience  is 
too  vague  and  indefinite. — Idem. 

6.  Proximate  Injury — Where  there  is  evidence,  in  an  action  for 

Injuries  received  by  a  passenger  in  getting  off  a  street  car, 
that  plaintiff  had  stepped  from  th»  car  before  the  speed  was 
increased  it  is  error  to  instruct  that  the  Injury  was  caused 
by  such  Increase  of  speed. — Idem, 

7.  Pboximate  Cause  op  Injury — When  Negligence  of  Occupant  In- 

tervenes— Plaintiff  was  injured  while  passing  along  the  side- 
walk under  a  platform  projecting  from  the  second  story  of  a 
building,  by  a  bale  of  hay  being  pushed  off  the  platform 
into  the  street  below  by  the  occupant  of  the  premises,  who 
did  not  look  to  see  whether  anyone  was  on  the  walk  below 
before  pushing  of  the  bale,  but  who  yelled,  "look  out  below.*' 
At  the  time,  the  wind  was  very  strong,  and  blew  against 
the  front  of  the  building.  Held,  that,  if  the  platform  and  its 
use  were  an  obstruction  in  the  street  the  negligence  of  the 
occupant  of  the  building  was  the  proximate  cause  of  the 
injury,  and  the  platform  was  a  mere  condition. — Parmenter 
V.  City  of  Marion.  297. 

8.  Proximate  Damages — Citiea  and  Towns — ^Where  the  negligent 

operation  of  a  street  roller  frightens  a  horse,  and  causes 
it  to  rupture  a  blood  vessel  in  its  heart  which  results  in 
death,  there  can  be  no  recovery  therefor  from  the  city. — ^Lee 
V.  City  of  Burlington,  356. 

9.  Street  Car  Conductora — Review  of  Verdict — ^Plaintiff  who  was 

injured  while  getting  off  of  defendant's  street  cars,  on  which 
she  was  a  passenger,  testified  that,  before  reaching  the  gross- 
ing where  she  wished  to  get  off,  she  nodded  to  the  conductor., 
which  was  the  usual  signal  to  stop,  and  that  he  commenced 
to  stop  the  car,  and  she  went  to  the  platform,  but  that  the 
car  was  going  too  fast  to  get  off,  but  the  speed  gradually 
decreased  after  the  crossing  had  been  passed  till  it  seemed 
as  if  the  car  had  stopped,  when,  while  stepping  to  the  ground 
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the  car  started  with  a  Jerk  and  she  was  injured.  The  coih 
ductor  testified  that  he  did  not  see  the  plaintiff  nod,  and 
did  not  commence  to  decrease  the  speed  of  the  car  till  it 
had  passed  the  crossing,  and  then  only  to  keep  from  fright- 
ening a  horse,  and  that  the  speed  was  not  reduced  to  less 
than  three  miles  an  hour,  and  was  increased  without  a  Jerk 
after  it  had  passed  the  horse.  A  third  person  corroborated 
the  conductor  as  to  the  speed  of  the  car,  but  he  made  contra- 
dictory statements  out  of  court,  and  he  also  testified  that  the 
plaintiff  alighted  before  the  speed  was  increased.  The  plain- 
tiff knew  that  the  cars  stopped  only  at  crossings.  HeUL, 
sufficient  evidence  of  negligence  to  sustain  a  Judgment  for 
plaintilf.— Root  v.  Des  Moines  City  Ry.  Co..  675 

NEW  TRIAL. 

Personal  Service  Outside  of  State—  Code,  section  3796.  author- 
izing a  new  trial  on  application  of  a  defendant  served  by 
publication  only,  within  two  years  after  rendition  of  judg- 
ment, does  not  apply  where  personal  service  instead  of  ser- 
vice by  publication,  was  made  on  non-residents. — Clark  v. 
TuU,  143. 

NOTICE— See  page  881;  Advbssb  PossRsa,  «;  appbai^  ",  ••,  «♦,  »; 
Att'i  and  Client,  •;  Uxboution,  >;  Factors,  »;  Fbaudulilnt 
convbtancb,  *,  •;    uiqhway8,  »;  fnnocbht   puifcchasbr,  «,  »,  »; 
Insurance,  •*;  Moutgaqbs,  «;  Munic.  Corp  ,  ";   Payment,  «; 
Schools,  \ «, ». 
Landlord's  Lien —  Chattel  Mortgages— In  an  action  for  rent.  In 
which  a  landlord's  attachment  was  levied  on  a  printing  press 
a   mortgagee   of    the    press    one   claimed    a   superior    lien 
under    a    chattel    mortgage    executed    prior    to    delivery 
to    the    tenant,    but    not    recorded    till    after    such    deliv- 
ery.     Held,     that    the    fact    that    the    acknowledgement 
of   such    chattel   mortgage    was    taken   before    one    of    the 
agents  of  the  landlord,  who  had  charge  of  the  management 
of  the  leased  premises,  and  who  had  other  knowledge  of  the 
mortgage,  was  suflSdent  to  charge  the  landlord  with  notice 
of  the  mortgage. — McClelland  v.  Paul,  208. 
NOTICE  BY  PUBLICATION— See  Judgment,  ' 
NOTICifi  OF  XifiSilMONY— See  Cbim.  Law.  ••. 

NUISANCES— See  Dam.,  \  »;  Intox.  Liq..  ';  Mun.  C'ohp.  ".  «^ 
Estoppel  of  Buyer  With  Knowledge  of  Nuisance — The  fact  that 
when  one  purchased  land  he  knew  of  the  existence  thereon  of 
a  nuisance,  consisting  of  a  discharge  thereon  of  refuse  from 
a  neighboring  creamery,  under  an  alleged  easement,  would 
not  estop  him  from  maintaining  proceedings  to  abate  the 
nuisance. — Van  Fossen  v.  Clark,  86. 
OBJECTIONS— See  Appeal,  »,  ",  ^,  ^';  Eluctions,  »;  Evid..  «. 

OFFERS— See  Sales". 

1,  To  Compromise — As  Distinguished  From  Offer  to  Confess 
Judgment — An  offer  in  writing  served  on  plaintiff,  In  court, 
to  confess  Judgment  for  a  specified  amount,  in  full  of  all  de- 
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mands  of  the  suit,  though  headed,  "Offer  of  CJompromise." 
is  an  offer  to  confess  Judgment. — Benson  v.  C.  it  N.  W.  Ry. 
Co.,  179. 

2.  To  Confess  Judgment — Acceptance  Essential — An  offer  to 
confess  judgment,  made  in  court  after  the  Jury  had  been 
Impaneled,  which  was  refused,  is  of  no  further  force. — Idem. 

OFFER  OF  PROOF— See  Appeal,  ". 

OFFICERS—See  Abuse  of  Prooiss;  Corp  ,  »;  Deceit,  •,  »;  rNsuB- 
ANCB,  «•  «^ 

OFFr'^W  ANO  r>FFrCFR<^^<.#  Quo  WARRANTO. 

OFFICIAL  NEWSPAPER— See  County  Paper. 

OPINIONS— See  Fraud,* 

OPINION  EVIDENCE— See  Fraud,  >». 

ORDER  OF  PROOF— See  JtviDiNCE, ». 

ORDINANCES— See  Constitutional  Law,  \  •,  •;  Injunctions.  «,  •, 
*.  »:  MUNTC.  '■<)«P  .  ".  >*, »»;  Rai'.road,  ". 

OWNERSHIP— See  Insurance.  »  » 

PAROL  EVIDENCE— See  Evid..  ",  «  •». 

PARTNERS — See  Counterclaim. 

PARTNERSHIP— See  Fraud.  •.  ";  Taxation,  • 

1.  When  to  be    Wound  Up — Receivers — ^Where    the  only  assets  of 

a  partnership  are  the  proceeds  of  the  sale  of  its  property, 
and,  aside  from  the  collection  and  distribution  of  such  pro- 
ceeds«  the  purpose  of  the  co-partnership  is  ended,  a  referee 
and  receiver  should  be  appointed  to  close  its  affairs. — Taylor 
V.  Wells,  326. 

2.  Converting   Proceedsof  Selling  Property — Liability  of  One  Re- 

ceiving Proceeds  on  Deposit — The  members  of  a  firm  author- 
ized one  of  the  partners  and  another  to  sell  the  partnership 
property  for  a  certain  sum  and  more  if  they  could 
get  it  They  sold  for  a  larger  amount,  depositing  the  sum 
named  as  the  minimum  selling  price  in  a  bank,  and  retaining 
the  excess.  The  defendant  had  no  connection  with  the  trans- 
action except  to  consent  to  the  sale  as  attorney  for  one  of  the 
parties,  and  he  was  a  partner  in  the  bank  in  which  the  de- 
posit was  made.  Held,  that  he  was  not  liable  for  any  part 
of  the  excess  retained  by  the  persons  selling  the  property. — 
Idem. 
PASSENGER—SEE  Damages,^;  Evid,  ", ^;  Railroad,*;  Instruc- 
tions, '. 

PAYMENT. 

1.  Payment  of  Mortgage  Debt  to  Assignee — Sot  in  Possession  of 
Assignee — Credit  Allowed  to  Payor  When — ^Where  a  mort- 
gage is  assigned  on  the  margin  of  the  record  and  the  note 
which  it  secures  is  made  payable  to  order  and  not  indorsed, 
a  payment  made  to  the  assignee  by  a  subsequent  purchaser 
of  the  land  who  has  assumed  the  mortgage,  will  be  credited 
on  the  mortgage  debt,  though  the  assignee  did  not  have  the 
note  when  payment  was  made,  because  he  had  before  ma- 
turity, deposited  it  as  collateral  security  the  assignee  having 
represented  that  the  note  was  deposited  for  safe  keeping  and 
the  payor  being  without  knowledge  that  another  had  ac- 
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quired  an  equitable  interest  in  the  note  by  reason  of  haTins 
so  taken  it  as  collateral  security. — McKinley  L.  Li.  ft  T.  Co. 
V.  Gordon,  481. 

2.  Payment  of  Mortgage  to  Payee — Notice  of  Tbue  Ownebship — 
Real  estate  was  sold  subject  to  an  existing  mortgage  for 
1800,  which  had  been  given  without  consideration  to  J.,  who 
returned  it  after  the  sale  of  the  property  to  the  vendor.  The 
vendee  paid  the  interest  on  the  mortgage  debt  to  the  vendor,  . 
and  knew  that  the  latter  claimed  to  own  the  mortgage.  There- 
after J.  made  a  demand  on  the  vendee,  though  the  debt  had 
not  matured,  and  accepted  |200  in  full  settlement  of  the 
mortgage,  though  it  was  secured  by  land  worth  more  than 
the  face  thereof,  and  J.  did  not  have  possession  of  the  mort- 
gage or  notes  at  the  time.  Held,  that  the  vendee  paid  saeh 
sum  with  knowledge  of  the  claim  of  vendor,  and  such  pay- 
ment did  not  extinguish  the  mortgage. — ^Foy  v.  Armstrong, 
629. 

PENSIONS—See  Divohcr.  ♦, ». 

PEnrSICAL  EXAMINATION— See  Breach  op  Promisb,  ' 

PHYSICIAN'S  CERTIFICATE— See  EviD.,». 

PLBA  AND  CHARGE— 6ee  Breach  of  Fmom.,*; Damages,*;  Fraud, 
w;  Pract  ". 

PLEA  AND  PROOF— See  Loss  of  Support  to  Chiij>.  *;  Ap- 
peal, *»;  Breach  of  PiiOmise,  >;  Fraud,  »;  Intox.  Liq  ,  ■;  Prac- 
tice, ". 

1.  Injury  From  Defective  Sidewalk —  Where  a  petition  alleged  that 

defendant  had  notice  of  the  unsafe  condition  of  the  walk  on 
which  plaintiff  was  injured  long  before  and  at  the  time  of 
the  accident,  evidence  was  admissible  to  show  its  unsafe 
condition  prior  to  the  accident — Parker  v.  City  of  Ottumwa, 
649. 

2.  Pregnancy — ^Where  plaintiff's  knee  was  injured  by  a  defective 

sidewalk^  and  the  petition  alleged  that  injury  caused  gnreat 
pain  and  suffering,  evidence  that  she  was  pregnant  when  In- 
jured, and  that  the  labor  of  child  birth  neoessitated  the 
movement  of  the  injured  knee  and  consequent  pain  was  ad> 
missible,  without  an  averrment  of  special  damage  because 
of  pregnancy. — Idem, 

PLEADING— See  Appeal,  **;  Breach  of  Promise,  •;  Elections, 
»;  Garnishments;  Insurance.  =;  Judgments,  •;  Libel,  ^;  Plead. 
AND  Prac„\«. 
1.    Alternative  Relief— W?i€n  not  Contradictory  and  Inconsistent — 
Where  the  prayer  of  a  petition  asking  that  a  deed  be  set 
aside  and  the  grantee  required  to  deliver  possession  of  the 
property  involved  was  amended  so  as  to  ask  that,  if  the  deed 
be  found  valid,  the  grantee  be  compelled  to  perform  specifi- 
cally, and  the  grantee  have  a  vendor's  lien  on  the  property 
conveyed,  the  prayer  was  not  rendered  inconsistent  and  con- 
tradictory by  such  amedment. — ^Hogueland  v.  Arts,  634. 

2.  Condition  Precedent — In  an  action  on  a  note  given  for  the  price 
of  land,  and  "payable  at  the  time  the  tax  title  or  deed  can 
be  procured,"  a  petition  setting  out  the  note,  and  alleging 
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that  it  was  due.  did  not  state  a  cause  of  action,  without  an 
allegation  that  the  condition  had  been  met.—Ary  v.  Ghes- 
more,  63. 

3.  After  Demurrer—  When   to   he  Btricken  off    on    Motion — ^An 

amendment  of  the  petition  in  the  action  of  an  instrument 
to  which  a  demurrer  was  sustained,  by  adding  that  defend* 
ants  had  sold  the  premises  without  the  knowledge  and  con- 
sent of  the  plaintifT,  and  without  notifying  the  parties  to 
whohl  they  sold  of  the  interest  and  lien  of  the  plaintiff,  and 
that  the  instrument  had  not  been  recorded,  is  properly  strick- 
en from  the  files  as  a  practical  restatement  of  the  original 
complaint — Curl  v.  Foehler,  597. 

4.  Denial  of  Corporate  Capacity —  Where  plaintiff  alleged  that  de- 

fendant was  a  life  insurance  company,  and  duly  incorporated 
as  such,  and  defendant  entered  a  general  denial  and  averred 
the  fraudulent  procurement  of  plaintifT's  certificate,  defend- 
ant must  be  considered  an  insurance  company,  and  not  a 
frateral  society,  since  no  facts  were  specially  pleaded  to  put 
plaintiffs  allegation  in  issue.  Stork  v.  Supreme  Lodge  K.  of 
P.,  724. 

5.  General  Denial — Right  of  Plaintiff  to  Hold  Land — ^Where  plain- 

tiff, a  foreign  corporation,  claims  the  note  and  mortgage  in 
suit  as  a  part  payment  for  land  sold  defendant,  an  averr- 
ment  by  defendant  that  plaintiff  was  not  the  owner  of  the 
note  and  mortgage  does  not  raise  an  issue  as  to  plaintiffs 
right  to  hold  land  under  the  laws  of  the  state. — McKlnley  v. 
L.  Y.  ft  T.  Co.  V.  Gordon,  481. 

6.  Judgments  In  Rem —  A  petition  which  declared  on  a  note,  al- 

leged that  defendants  were  non-residents,  and  asked  a  writ 
of  attachment  against  her  property,  was  sufficient  to  entitle 
plaintiffs  to  a  Judgment  against  the  property. — Clark  v.  TuU, 
143. 

7.  Mitigation — Matter  in  mitigation  of  damages  should  be  spe- 

cially pleaded,  and  cannot  be  proven  under  a  general  denial. 
Vierling  v.  Binder,  337. 

8.  Motion  to  Compel  Re-payment— Demurrer — ^Where  a  paper  filed 

under  Code,  section  3826,  providing  that  judgment  may  be 
obtained,  on  motion,  by  a  client  against  an  attorney,  for 
moey  collected,  failed  to  show  that  the  relation  of  attorney 
and  client  existed,  the  mere  fact  that  it  stated  facts  entitling 
the  plaintiff  to  recover  in  an  ordinary  action  did  not  make 
it  good  against  a  demurrer. — Downs  v.  Davis,  529. 

9.  Motion  and  Petition — Demurrer — ^Where  a  paper  filed  was  in 

fact  but  a  motion  for  judgment,  but  the  paper  did  not  show 
that  the  relation  of  attorney  and  client  existed,  it  was  not 
good  against  a  demurrer  merely  because  it  was  designated  as 
a  -petition."— Jrfem. 

10.    Violation  of    Liquor  Law    Must  be  Specially  Pleaded — Shawyer 
V.  Chamberlain,  742. 
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PLEADING  AND  PRACTICE. 

1.  SUtnte  Af  LtmiUyons  Unfit  be  Pleaded— Trial  of  Matteb  Not 
IN  Issue — When  Not  Waived — The  defense  of  the  statute  of 
limitations  is  deemed  waived  if  not  pleaded;  and  where,  with- 
out being  pleaded,  the  statute  is  submitted  to  the  jury  as  a 
defense  to  a  cause  of  action,  and  a  verdict  found  for  the  de- 
fendant thereon,  the  Judgment  will  be  reversed,  though  the 
facts  on  which  such  plea  might  have  been  founded  appear 
in  the  record,  the  parties  not  having  agreed  to  try  any  issue 
not  in  the  pleadings. — McDonald  v.  Bice.  44. 

2.  Defect  in  Pleading — Waiver — ^Where  a  plea  of  the  statute  of 
limitations  is  not  specific,  but  the  answer  has  not  been  at- 
tacked, either  by  motion  or  demurrer,  the  objection  to  the 
plea  on  that  ground,  first  made  on  appeal,  comes  too  late. 
Idem. 

POSSESSION— See  Ckim.  Law,  ». 

PRACTICK — See  Attaobmknt;  Ati'y  and  Client,  «;  Counteb- 
CLAiM;  EviD., »;  Pleadings,  «;  Plead,  and  Puac  ,  ^  *;  Rkplfvin. 

1.  Attorney  Fee — No  relief  can  be  had  by  motion,  under  Code, 

sections  4091,  4093,  providing  for  the  correction  of  "mistakes 
or  omissions  of  the  clerk,  or  irregularity  in  obtaining  judg- 
ment or  order,"  for  the  wrongful  allowance  of  an  attorney's 
fee  on  the  foreclosure  of  a  mortgage. — Perry  v.  Kaspar,  268. 

2.  Challenge  of  Juror — Harmless  Error — Accused  was  not  preju- 

diced by  the  exclusion  of  a  juror  on  his  voir  dire  who  was  un- 
questionably disqualified,  though  the  state's  challenge  did 
not  specify  the  facts  constituting  cause,  there  being  but  one 
ground  of  disqualification  developed  on  the  voir  dire, — State 
V.  Prins.  72. 

3.  Conforming  Plea  to  Proof — Amendment  After  Verdict — Defend- 

ant's amendment  to  his  answer  filed  two  days  after  the  ver- 
dict was  returned  in  which  he  alleged  the  invalidity  of  the 
contract  of  sale  in  question,  as  violating  the  law  governing 
the  sale  of  intoxicating  liquors,  was,  in  the  discretion  of  the 
court,  properly  stricken  out.  since  it  raised  an  entirely  new 
issue. — Shawyer  v.  Chamberlain,  742. 

4.  Counterclaim  Against  Individual — In  Suit  Brought  in  Represen- 

tive  Capacity — In  an  action  for  a  penalty  for  the  violation  of 
the  liquor  law,  brought  by  plaintiff  for  the  benefit  of  the 
school  fund  under  Code,  section  2403.  permitting  such  action 
to  be  brought  by  any  citizen  of  a  county,  and  providing  that 
one-half  of  the  amount  so  collected  shall  go  to  the  informer 
and  one-half  to  the  school  fund,  the  defendant  can  not  set 
off  a  claim  for  damages  for  an  unlawful  assault  by  plaintiff. 
— Headington  v.  Smith,  107. 

5.  Court  and  Jury— Duty  to  Follow  Charge — Where  the  jury  is 

charged  that  a  town  Is  not  liable  if  it  finds  certain  facts  and 
these  are  not  in  dispute,  a  verdict  holding  the  town  liable 
should  be  set  aside. 

6.  Intervention  and  Substitution— Awi^nment  of  Claim  in  Suit — 

One  to  whom  the  plaintiff  had  made  an  absolute  assigment 
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Of  his  entire  claim,  after  suit  has  been  commenced  thereon, 
is  not  entitled  to  intervene  therein. — Bank  of  Commerce  v. 
Timbell,  713. 

7.  DI83U8SAL  OP  OBIOINAL  PETITION  BECAUSE  INTERVENTION  IS  DIS- 
MISSED— Abatement — Where  suit  is  commenced,  and  the  claim 
sued  on  assigned  to  one  who  attempts  to  intervene,  and  a 
motion  to  stnlce  out  the  petition  of  intervention  is  sustained, 
hut  the  question  of  the  intervenor's  right  to  continue  the 
case  in  plaintiff's  name,  or  to  be  substituted  for  plaintiff  Is 
not  raised  it  is  error  to  dismiss  the  original  petition,— Idem. 

8.  Misconduct-  Statement  Before  Jurt— Hew  Non-Prejudicial — 

Where  defendant's  wife  refused  to  allow  an  inspection  of  her 
house  by  witnesses,  to  ascertain  the  condition  of  the  plaster- 
in,  until  assured  by  the  sheriff  that  the  trial  court  so  ordered, 
the  fact  that  such  refusal  was  mention  by  plaintiff's  counsel 
in  the  hearing  of  the  jury  was  not  prejudicial  to  defendant — 
Sullivan  v.  Niconlin,  76. 

9.  Motions — To  Retax  Costs — Error  in  the  allowance  of  an  attor- 

ney's fees  on  foreclosure  cannot  be  corrected  by  such  motion. 
— Perry  Y.  Kaspar,  268. 

10.  Correction  of  Record  by  Motion — The  correction  must  be  made 

during  the  term  at  which  the  record  was  made.— idem. 

11.  Order  of  Testimony — Discretion — The  court  may,  in  its  discre- 

tion, require  the  difference  and  similarity  of  other  property 
to  be  shown  for  the  purpose  of  showing  the  value  of  abutting 
property  injured  by  a  street  improvement— Millard  v.  City 
of  Webster  City,  220. 

12.  Plea  and  Charge — When  Pleading  Does  Not  Waive  Right  to 

Corrvx.(  Instructions — Acquiescence  in  the  court's  erroneous 
view  of  the  law,  by  amending  the  pleadings  and  introducing 
evidence  to  meet  the  opinion,  is  not  a  waiver  of  the  error, 
precluding  the  party  from  insisting  upon  a  correct  statement 
of  the  law  in  the  instructions. — ^Walker  v.  Dubuque  Fruit 
Co.,  428. 

13.  Re*Opening  Case — Discretion — Where,  in  a  suit  between  chil- 

dren for  partition  of  land  belonging  to  their  mother  and  for 
an  accounting,  some  of  them  being  in  possession,  no  claim 
was  made  until  the  case  had  been  fully  submitted  that  rents 
accruing  after  the  mother's  death  should  be  considered,  or 
for  the  mother's  support  by  the  defendants,  there  was  lo 
abuse  of  discretion  in  the  trial  court  refusing  to  open  the 
case. — Ruby  v.  Jones,  574. 

14.  Special  Interrogatories — Must  Call  for   Ultimate  Facts — Klos 

V.  Zahorik,  161. 

15.  Stating  Issues — Harmless  Error — Where  four  charges  of  negli- 

gence were  alleged  in  the  petition,  but  two  we**e  eliminated 
from  the  base,  that  the  court,  in  stating  the  issues  to  the 
jury,  included  the  four  charges  of  negligence,  was  not  preju- 
dicial error,  the  jury  being  subsequently  instructed  that  the 
only  charges  to  be  considered  were  those  which  had  not  been 
eliminated.— Cahow  v.  C,  R.  I.  ft  P.  Ry.  Co..  224. 


Smftll  flfforei  refer  to  labdlvfitons  of  Iiidei.    The  otheri  to  page  of  report. 


826,  iNDEXr 

Pbac.    ContlDued  to  Pbi».  aw©  SumsTT 

16.  Striking  Out  Evidence — proper  in  Port— Where  testimony  of  a 

witness  was  competent  in  part,  the  court's  refusal  to  strike 
out  all  his  evidence  was  proper. — Sutlivan  v.  Niconlin,  76. 

17.  Transfer — When  Harmless  Error — Transferring  a  mandamus 

suit  to  the  equity  docket  is  without  prejudice,  if  there  is  no 
disputed  question  of  fact  for  the  Jury  to  pass  on. — Croft  t. 
Colfax  E.  L.  ft  P.  Co..  455. 

18.  Mandamus — W^en   Properly    Transferred   to   Equity — ^Where, 

after  a  mandamus  suit  is  fully  made  up,  it  presents  equitable 
issues  on  the  part  of  all  oontestants,  it  is  properly  transferred 
to  the  equity  docket. — Idem. 

19.  Estoppel  to  Object  to  Transfer — ^Where,  in  a  mandamus  to  com- 

pel a  corporation  to  transfer  certificates  of  stock  purchased 
at  execution  sale  against  the  owner,  he  intervenes  and  injects 
equitable  matter  by  praying  the  delivery  of  the  certificates 
to  him,  for  that  the  debt  for  which  the  execution  was  issued 
had  been  paid,  he  cannot  complain  that  the  case  is  trans- 
ferred to  the  equity  docket. — Idem. 

PRACTICE  SUPREME  COURT— See  Appeal. 

PRESUMPTIONS— See  Appeal,  »«,  » ;  Evid..  ";  Neoligencb,  •; 
Sales.  •;  Scrveys.  *.  *. 

PRIESTS— See    I.tbei.  ^ 

PRINCIPAL  AND  AGENT— See  Agenct. 

PEINCIPAL  AND  SURETY. 

1.  Agency— Agreement   to   Buy   Jidoment — Consideration — ^Mere 

permission  from  a  Judgment  debtor  to  a  third  party  to  pur- 
chase the  Judgment  against  him,  without  furnishing  any 
money  therefor,  or  agreeing  to  take  the  Judgment  after  the 
purchase,  or  to  pay  anything  for  the  services,  and  such 
party's  promise  to  do  so,  do  not  constitute  such  third  party 
an  agent  for  the  purchase,  obligating  him  to  transfer  the 
Judgment  to  the  debtor  on  being  reimbursed  the  amount  paid. 
Walton  V.  Dore,  1. 

2.  Receipt  of  Consideration —  What  is  Not — There  was  evidence 

that  of  two  makers  of  a  note,  A.  received  the  consideration, 
and  gave  a  part  of  it  to  the  other,  B.,  taking  his  note  there- 
for. Held,  in  an  action  on  the  original  note,  that  a  charge 
that  if  B.  "received  any  part  of  the  consideration,"  he  was 
not  a  surety  only,  was  not  misleading  in  forcing  the  Jury  to 
find  B.  was  not  a  surety,  though  they  found  that  he  borrowed 
part  of  the  money  from  A. — Parmateer  v.  Bass,  68. 

3.  Harmless  Error — Conceding  that  the  charge  was  erroneous.  It 

was  without  prejudice,  the  Jury  having  found  on  another 
branch  of  the  case,  that  B.  had  agreed  with  A.,  for  a  suffic- 
ient consideration,  to  pay  the  note. — Idem. 

4.  Release  by   Extension  of  Time — Consideration — ^Where  the  time 

of  payment  of  a  note  payable,  without  interest,  on  or  be- 
fore one  year  after  date,  was  extended  after  maturity  at  the 
request  of  the  principal,  no  agreement  to  pay  interest  during 
such  period  of  extension  could  be  implied,  in  the  absence  of  a 
stipulation  therefor;  and  hence  there  was  no  consideration 
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for  such  extension  which  would  alter  the  ori^nal  contract, 
and  thus  relieve  the  surety,  who  had  not  consented  to  any 
alteration  of  the  note.— Hensler  v.  Watts,  741. 

PRIORITIES— See  Mortgages,  •. 

PRIVILEGE— See  Libel,  •;  Witnesses. 

PROBATE  COURT— See  Contracts,  ". 

PROXIMATE  CAUSE— See  DamajSES.  *,«;  Negligence,  •, ». 

PROXIMATE  DAMAGES— See  Negligence.  •. 

PUBLICATION— See  Constitutional  Law,  •;  Muno.  Corp.,  ». 

PUPILS— See  ^cuoow.  ♦. 

QUANTUM  MERUIT— See  Corp.,  ». 

QUO  WARRANTO  AND  STATUTORY  CONTEST. 

Are  Cumulative  Remedies — ^A  petition  for  quo  warranto  to  test 
the  right  of  the  incumbent  of  a  county  office  to  hold  the  same 
is  not  demurrable  on  the  ground  that  the  proceedings  pre- 
scribed in  Code,  title  6,  section  7,  allowing  a  contest,  are 
exclusive. — Haverstock  v.  Aylesworth,  378. 

RAILROADS— See  appeal,  *<;  Damages,  *,  •;  Kvid.,  »,  ••,  ^;  In- 
structions. ';  Master  and  Servant.  «;  Practice,  ". 

1.  Authority  of  Official— Request  fob  Cattle  Guabd — The  question 

of  the  negligence  resulting  from  the  failure  of  the  railroad 
company  to  construct  cattle  guards  at  a  private  crossing, 
after  request  made  to  an  officer  whose  duty  includes  the  con- 
trol of  such  cattle  guards  should  not  be  submitted  to  the  Jury 
in  an  action  for  cattle  killed  at  such  a  crossing  where  the  re- 
quest for  the  construction  of  such  guards  is  shown  to  have 
been  made  to  officials  having  no  control  thereover. — McOill 
Bros.  V.  M.  ft  St.  L.  Ry.  Co..  358. 

2.  Baggage—  Jewelers*  Samples — ^Where  plaintiff  knew  of  a  regu- 

lation of  defendant  railroad  company  forbidding  baggage 
men  to  receive  jewelers*  sample  cases  for  transportation  as 
ordinary  baggage,  without  the  execution  of  a  bond  to  release 
the  company  from  liability  in  case  of  loss,  he  could  not  re- 
cover for  the  loss  of  such  samples,  though  defendant's  own 
agent  induced  its  baggage  man  to  receive  the  samples  with- 
out the  bond. — Weber  Co.  v.  C.  St  P.  M.  ft  O.  Co.,  188. 

3.  Exemption  by  Contract — Code,  section  2074,  declaring  that  no 

railroad  shall  exempt  itself  from  liability  as  a  carrier  by  any 
contract,  does  not  apply  to  a  rule  that  the  company*s  baggage- 
man should  not  receive  Jewelers*  sample  cases  for  transpor- 
tation as  ordinary  baggage  unless  the  owner  had  secured  a 
permit  from  the  company. — Idem, 

4  Ri'LEs — Waiver — ^Where  defendant  railroad  baggaggeman  know- 
ingly received  a  Jeweler's  sample  cases  for  transportation  as 
ordinary  baggage,  contrary  to  a  rule  of  the  company,  of  which 
the  owner  had  knowledge,  there  was  no  waiver  of  objections 
to  receiving  such  merchandise  as  baggage,  by  defendant's 
refusal  to  refund  any  sum  paid  for  excess  baggage. — Idem, 

5.  Not  Liable  as  Warehouseman — Plaintiff  could  not  recover  for 
the  loss  of  such  samples  received  by  defendant's  baggageman 
on  the  ground  that  they  were  lost  because  of  defendant's 
negligence  in  its  capacity  as  a  warehouseman. — Idem, 


Small  figure!  refer  to  lubdlviiious  of  Index.    The  otben  to  page  of  report. 


828  Index. 

lUiLBOAOS    Continued 

6.  Cause  of  Injury-- j^uri/  Question — ^Where  the  failure  to  main- 

tain proper  cattle  guards  is  not  shown  to  have  contributed  to 
the  injury,  it  is  error  to  submit  such  issue. — McGill  Bros.  v. 
M.  &  St.  L.  Ry.  Co..  358. 

7.  Damages — Double  Damages — Where  a  railroad  which  crossed  a 

stream  near  a  highway,  which  it  also  crossed,  fenced  its 
right  of  war  up  to  the  bridge,  so  that  cattle  could  not  go  on 
the  track,  but  could  pass  over  the  right  of  way  under  the 
bridge,  it  was  not  liable  in  double  damages  for  injuries  to 
plaintiff's  cattle  which  passed  under  the  bridge  and  onto  the 
highway,  where  they  were  injured  by  defendant's  trains. — 
Cagwln  V.  C.  &  N.  W.  Ry.  Co.,  175. 

8.  Obstruction  of  Street  by  Railroad— Lia&iUty  for  Damages  to 

N on- Abutting  Owner — Where  a  railroad  constructed  along 
the  street  crosses  an  avenue  on  an  embankment  nine  or  ten 
feet  high,  destroyig  the  use  of  the  avenue,  obstructing  travel, 
and  diverting  it  therefrom  it  is  liable  in  damages  to  one 
whose  lot  faces  on  the  avenue  sixty  feet  from  the  crossing. — 
Dairy  v.  Iowa  Cent.  Ry.  Co.,  716. 

9.  Ejectment  of  Passenger —  Failure  to  Buy  Ticket — ^Where  a 
passenger  made  no  effort  to  get  a  ticket  at  a  certain  junction, 
not  knowing  there  was  a  ticket  office  there,  he  was  not  pre- 
cluded thereby  from  urging  that  the  time  was  short,  and 
during  most  of  it  the  way  to  the  office  was  obstructed,  and 
the  agent  was  engaged  in  transferring  mail,  etc.,  as  an  excuse 
to  the  conductor  for  not  having  a  ticket. — Bowsher  v.  C,  B. 
&  Q.  R.  R.  Co.,  16. 

10.  Grant  to   Railway — Construction — A  grant  to  a  railway  com- 

pany of  the  right  to  construct  and  thereafter  maintain  and 
operate  its  road  in  a  street  in  front  of  grantor's  property, 
without  any  limitation  as  to  the  number  of  tracks,  included 
the  right  to  any  legitimate  increase  in  the  use  of  the  street 
by  the  company  for  the  operation  of  its  road,  including  the 
right  to  maintain  necessary  sidetracks. — Hileman  v.  C.  G.  W. 
Ry.  Co..  591. 

11.  Binds  Vendee — A  grant  to  a  railroad  company  of  the  right  to 

construct  and  thereafter  maintain  and  operate  its  road  in  a 
street  in  front  of  the  grantor's  property,  is  binding  on  his 
vendee. — Idem. 

12.  Grant  of  Right  to  Cross  Street — Is  Not  Exclusive  as  to  Width 

of  Crossing — Where  a  terminal  railroad  company  also  oper- 
ating lines  in  one  city  is  granted  a  certain  number  of  feet  in 
width  in  which  to  cross  the  city  street,  such  grant  is  not  ex- 
clusive, but  the  road  may  use  a  greater  width. — Morgan  v. 
Des  Moines  U.  Ry.  Co.,  561. 

13.  Crossing  at  Angle — A  railroad  company  crossing  city  streets 

at  grade  is  not  prohibited  or  restricted  from  crossing  at  an 
angle  as  long  as  its  tracks  are  not  laid  in  front  of  property 
belonging  to  others. — Idem, 

14.  Grant  of  Right  of  Way  by  City — Power  to  Purchase  Additional 

Right  of  Way— Where  a  city  grants  a  right  of  way  in  an 
alley,  to  a  railroad  company,  such  right  of  way  did  not  pre- 
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vent  the  company  from  aequiring  by  purchase  a  private  right 
of  way  in  addition  thereto  on  lands  adjoining  the  alley. — 
Idem. 

15.  Right  to  Transfer  Grant — The  company  may  transfer  such  right 

to  another  company,  though  it  has  never  used  such  alley  for 
railroad  purposes. — Idem, 

16.  Reversion  by  Non-User— Where  a  railroad  company  acquires 

the  right  to  lay  its  tracks  in  an  alley,  and  also  purchases  a 
private  right  of  way  adjoining  thereto,  on  which  it  lays  its 
tracks,  but  does  not  use  the  alley  for  trac)cs  for  over  eight 
years,  such  non-user  does  not  constitute  an  abandonment  of 
the  right  of  way  in  the  alley,  within  Code,  1873,  section 
1260,  as  amended  by  Fifteenth  and  Eighteenth  General 
Assembl  ies. — Idem, 

17.  Vacation  Ain)  CJondemnation — ^Where  a  city  vacates  streets  for 

the  purpose  of  giving  the  land  to  a  railroad  company  for 
depot  purposes,  in  consideration  of  the  company's  abolishing 
certain  grade  crossings,  the  action  of  the  city  is  not  invalid 
because  no  steps  were  taken  under  Code,  sections  885,  886, 
declaring  the  proper  proceedings  for  a  city  to  pursue  to  con- 
demn or  purchase  land  to  donate  to  a  railroad  company,  the 
city  having  the  land  already,  and  the  grant  being  made  for  a 
consideration. — Spitzer  v.  Runyon,  619. 

18.  Same — Where  such  vacation  abolishes  crossings  by  constructing 

viaduct  and  subways,  the  action  of  the  city  will  not  be  dis- 
turbed; the  vacation  being  ostensibly  for  the  public  good, 
and  there  being  no  fraud  charged — Idem, 

19.  Construction  of  Ordinance — Where  a  section  of  the  ordinance 

of  vacation  declared  that  the  railroad  be  granted  the  right 
to  maintain  the  viaduct,  a  contention  that  the  ordinance  did 
not  obligate  the  railroad  to  do  anything  was  without  merit. 
Idem, 

20.  Consideraion — Where  a  city,  by  ordinance,  has  vacated  certain 

streets,  it  has  power  to  grant  land  to  a  railroad  company  for 
depot  purposes  in  consideration  of  the  company's  doing  away 
with  certain  grade  crossings  by  putting  in  viaducts  and 
subways. — Idem. 

21.  Master  and  Servant — Assuming  Risk  of  Employment — Instruc- 

tions— In  an  action  for  the  injuries,  it  was  contended  defend- 
ant was  negligent  in  not  furnishing  pinch  bars  and  a  suffi- 
cient number  of  persons  to  move  the  tender,  and  the  court 
charged  that  it  was  the  duty  of  plaintift  to  exercise  care  to 
acquaint  himself  with  the  work,  and  the  appliances,  grounds 
and  tracks  whereon  he  was  required  to  work,  and  that  it 
was  proper  to  consider  the  length  of  time  he  had  been  in 
defendant's  employ,  and  his  intelligence  and  experience. 
Held,  that  the  charge  was  not  erroneous,  as  applying  to  prop- 
erly constructed  grounds,  etc.;  there  being  no  claim  of  negll 
gence,  except  as  to  that  to  which  the  testimony  might  appiy 
— Cahow  V.  C.  R.  I.  &  P.  Ry.  Co..  224. 

22     EiViDENCE — Condition  of  Tools  Kept  by  Defendant — ^Where  plain- 
tiff, together  with  another,  was  moving  a  locomotive  tender 
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by  means  of  pinch  bars,  and,  on  plaintiff's  companion  witli- 
drawing  his  bar  from  under  a  wheel  of  the  tender,  plaintiff 
attempted  to  hold  the  tender  by  means  of  his  bar.  but  it 
started  back  and  ran  over  him,  in  an  action  for  the  injuries, 
it  was  permissible  for  plaintiff  to  show  the  general  condition 
of  the  bars  kept  at  the  shop  at  that  time;  plaintiff  haring 
been  ordered  to  select  a  bar  from  among  a  number. — Idem. 

23.  Injuries  to  Servant — Expert  Testimony — The  question  whether 

two  men  were  sufficient  to  move  the  tender  with  safety  was 
not  a  subject  for  expert  testimony,  and  the  admission  of  such 
testimony  was  prejudicial  error. — Idem. 

24.  Negligence — Of  Minor  Who  Drives  Cattle — ^Where  an  action  is 

brought  against  a  railroad  company  for  cattle  killed  while 
being  driven  across  the  track  by  plaintiff's  minor  son,  it  is 
error  to  instruct  that  the  age  of  the  boy  may  be  considered 
in  determining  whether  he  exercised  reasonable  care,  since 
the  plaintiff  is  chargeable  with  the  negligence  of  the  boy, 
without  regard  to  his  year^. — McGill  Bros.,  v.  M.  ft  St.  L.  Ry. 
Co.,  358. 

25.  CoNTRiBUTORT    NEGLIGENCE — Lookinff    and    Listening — Driving 

cattle  over  a  railroad  track  witout  looking  and  listening  for 
a  train  is  negligence  which  will  preclude  a  recovery  for  anl- 
mals  killed  by  a  train. — Idem. 

26.  Same — ^The  fact  that  the  regular  trains  of  a  railroad  have 

passed  does  not  excuse  a  person  crossing  the  tract  with  cattle 
from  the  duty  of  listening  before  driving  the  cattle  on  the 
tract — Idem, 

27.  Signala —  Warning  Animals — ^The  question  whether  the  statu- 

tory signals  were  given  by  a  locomotive  approaching  a  cross- 
ing at  which  cattle  were  killed,  and  whether  the  failure  to 
give  such  signals  was  the  cause  of  the  death  of  the  cattle, 
is  for  the  jury,  though  the  person  driving  the  cattle  knew  of 
the  approach  of  the  train  before  the  time  when  such  signals 
should  have  been  given,  since  the  duty  of  giving  such  signals 
is  for  the  protection  of  the  animals. — Idem. 

28.  Termli^l  Railroads—  Acquiring  of   Right   op   Wat— Cofwent 

of  Railroad  Commissioners  Not  Essential — A  city  terminal 
railroad,  whose  articles  of  incorporation  recite  that  it  is  for 
the  purpose  of  owning,  constructing  and  operating  depots, 
freighthouses,  and  railways  within  a  certain  city,  and  that 
it  shall  possess  all  the  powers  conferred  upon  corporations 
for  pecuniary  profit  by  Code,  title  9,  chapter  1,  is  incorporated 
under  the  general  law,  and  not  under  Acts  of  the  Twentieth 
General  Assembly,  chapter  139,  authorizing  the  incorporation 
of  companies,  to  construct  buildings  and  tracks  for  the  use 
of  railroad  companies,  and  providing  that  such  companies 
may  acquire  such  rights  of  way  as  the  railroad  commis- 
sioners shall  deem  necessary;  and,  hence  the  consent  of  the 
railroad  commissioners  is  not  necessary  to  its  acquiring  a 
right  of  way. — Morgan  v.  Des  Moines  U.  Ry.  Co.,  561. 

RAILROAD  COMMISSIONERS— See  Railroads,". 

RATIFICATION — See  ('anorllation  op  Dbbds,  ». 

REASONABLE  DOUBT— See  Crim.  Law,  ».  «►.  «. 
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RBBUTTALr-See  Evid..  »•, 

RBCBIVBRS— See  Judgments.  •;  Partnership,  ». 

RBDUCBD  VERDICT— See  Appeal,  *•. 

REFORMATION— See  Deceit,  •. 

RELEASE— See  Appeal,  *»;  Dkkds,*;  Prin.  and  Surety,  *. 

REMEDIES— See  Election  op  Remedies,  \  •;  Quo  Warranto. 

REMITTITUR— See  Appeal,  ••;  Replevin. 

REOPENING  OF  CASE— See  Puacticx,  ». . 

REPIETIN 

Where  the  party  found  entitled  to  the  property  in  controversy, 
in  a  replevin  suit  before  a  justice  of  the  peace,  elects  to  take 
a  money  Judgment  for  the  value  thereof  as  fixed  by  the 
jury,  he  may  remit  the  excess  over  twenty-five  dollars,  and 
thus  defeat  an  appeal  to  the  district  court. — ^Rust  v.  Olson, 
671. 

REPORT  AND  ACCOUNTING— See  General  Assign..  \  *,  •. 

REPRESENTATIONS — See  Contracts.  ";  Insurance,  •,  »^  Sales, 

RES  ADJUDICATA— See  Judgment.  •. 

BESCIS8I0X — ^See  Election  of  Remedies;  Sales.  »,  •,  »•. 

1.  By  Destruction  of  Contract— ^J&vidence — In  a  widow's  action 

for  her  interest  in  her  husband's  estate,  it  was  proved  that 
prior  to  the  marriage  an  antenuptial  contract  was  duly  exe- 
cuted. No  such  contract  was  found  complete  after  the  hus- 
band's death,  but  a  paper  was  discovered  containing  most 
of  its  provision,  from  which  the  final  part  containing  the 
signature  was  missing,  and  which  contained  a  waiver  by  the 
wife  of  all  interest  in  her  husband's  estate  escept  as  pro- 
vided in  the  contract  The  heirs  gave  evidence  tending  to 
show  that  another  complete  contract  had  been  executed, 
shortly  prior  to  the  husband's  death.  The  widow's  evidence 
tended  to  show  that  only  one  contract  had  been 
executed,  and  she  introduced  the  paper  discovered, 
as  evidence  of  rescission  by  destruction.  The  evidence  of 
the  only  witness  for  the  heirs  who  had  read  any  antenuptial 
contract,  as  to  the  contents  of  the  paper  he  saw,  was  not 
shown  materially  inconsitent  with  the  terms  of  the  paper 
shown.  Held,  that  the  evidence  sustained  a  finding  that 
the  paper  shown  was  part  of  the  only  contract  made. — Devoe's 
Estate,  4. 

2.  Sake — In  an  action  by  the  widow  for  her  interest  in  her  hus- 

band's estate,  the  heirs  pleaded  a  waiver  by  anetnuptial  agree- 
ment, which  the  widow  claimed  had  been  rescinded  and 
destroyed  during  the  marriage.  At  the  time  of  the  execution 
of  the  contract,  the  husband,  who  was  inclined  to  be  secretive 
as  to  his  business  affairs,  requested  the  witnesses  to  the 
execution  to  say  nothing  about  it.  and  was  much  annoyed 
when  the  fact  leaked  out  later.  The  contract  was  not  re- 
corded, and  the  wife  joined  in  the  husband's  deeds  during  his 
life.  The  evidence  of  destruction  was  confined  to  a  produc- 
tion of  part  of  the  contract  with  the  signatures  missing, 
and  the  evidence  of  G.  that  the  husband,  a  few  months  be- 
fore his  death,  told  her  that  he  had  destroyed  the  contract. 
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giving  as  his  reasons  unsatisfactory  relations  with  his  child- 
ren, for  whose  benefit  the  contract  had  been  made.  G/s  eri- 
dence  was  corroborated  by  that  of  her  young  daughter  and 
that  of  the  widow.  G.  wae  not  shown  to  have  been  an  inti- 
mate friend  to  whom  such  a  disclosure  would  naturally 
have  been  made,  and  the  evidence  as  to  the  unpleasant  rela- 
tions with  his  children  was  not  satisfactory.  Held,  that 
the  evidence  sustained  a  finding  that  there  had  been  no  rea- 
cision. — Idem, 

REVERSION— See  Contracts,  •»;  Railroads,  ". 
RIGHT  OP  WAY— See  Railroads,  ",  ",  ",  »,  "  ". 
RISK  OP  EMPLOYMENT— See  Master  and  Servant.  K 
RULES — See   Uailkoad,  >,*. 
RULING — See  Judgments,  •. 

SALES — See  Contracts,  ";  Deceit,  \  *, »,  ♦,  ^  %  »,  •, '«,  ";  Factoks, 
»,  *, «;  Fraud,  •»  •, »»;  Innocent  Purchaser  \  *. 

1.  Completion — Acceptance — ^Where  a  buyer,  on  June  10th,  ordered 
goods  alleged  to  have  been  purchased  fraudulently,  but  the 
order  was  not  accepted  nor  the  goods  shipped  until  a  later 
date,  an  instruction  which  stated  the  later  date  as  the  time 
of  the  sale  was  proper. — Phelps,  Dodge  ft  P.  Co.  v.  Samson. 
145. 

2  Estoppel  to  Assert  Defect  in  Title —  Fault  of  Buyer-^A  buyer 
of  land  through  whose  default  a  tax  deed  is  issued  to  the  land 
cannot  defeat  the  sellers  right  to  property  accepted  by  him  in 
part  payment  for  the  land,  on  the  ground  that  the  title  was 
defective  because  of  said  tax  deed. — McKinley  L.  L.  Jb  T. 
Co.  V.  Gordon,  481. 

3.  Estoppel  to  Claim  Impeovements — ^Where  a  person  buys  and 

takes  possession  of  lot  No.  8,  thinking  it  No.  9,  and  remains 
silent  while  improvements  are  made  by  others  on  No.  9,  he  is 
estopped  to  assert  that  such  improvements  belong  to  him. — 
Schafer  v.  Wilson,  475. 

4.  Land  Subject  to  Mortgage— Vendor  Being  Mortgagor  and  Owner 

— Land  Liable  Though  Mortgage  Was  Fraudulent — The  owner 
of  land  mortgaged  it  The  mortgage  was  made  without  con- 
sideration, was  always  the  property  of  the  maker  and  made 
to  induce  the  payment  of  a  higher  price  by  a  vendee  who 
exchanged  for  the  land,  on  the  theory  that  a  higher  price 
could  be  obtained  for  it  encumbered  than  if  clear.  The  buyer 
bought  subject  to  said  mortgage,  and  it  was  treated  as  part 
of  the  purchase  price.  Held,  this  constituted  the  land  a  pri- 
mary fund  for  the  payment  of  the  mortgage  debt,  the  buyer 
could,  therefore,  not  resist  foreclosure  by  the  seller,  of  the 
mortgage  made  by  the  seller;  and  It  was  immaterial  who 
owned  the  mortgage  when  the  land  was  sold  and  with  what 
purpose  the  mortgage  was  executed. — Poy  v.  Armstrong,  629. 

5.  Reliance  on  Representations  of  Vendor — Examination  by  Ven- 

aor — Where  one  of  the  defendants,  unfamiliar  with  machin- 
ery, examined  a  machine  made  by  plaintlft  for  weaving  wire 
fence,  and  it  was  agreed  that  a  corporation  should  be  formed 
for  Its  manufacture,  plaintlft  to  give  his  time  and  use  of  his 
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machine,  and  receive  wages  and  shares  of  stock,  in  an  action 
by  him  for  such  compensation,  after  the  closing  of  the  fac- 
tory, the  defense  that  the  machine  would  not  make  saleable 
cloth,  as  repesented  by  plaintlft,  was  not  met  by  the  fact 
of  the  examination  of  the  machine  by  the  defendant  he 
having  a  right  to  rely  on  plaintiffs  representations. — ^Watson 
V.  Brown,  308. 

€.  Presumption  as  to  Reliance— It  will  be  presumed  that  defendant 
relied  upon  plaintiffs  representations. — Idem, 

7.  When  OfTer  Constitutes  Representation — Fhe  defense  that  the 
machine  would  not  make  saleable  cloth,  as  represented  by 
plaintiff,  could  not  be  met  by  the  contention  that  he  made 
no  representations,  since  his  ofter  was  equivalent  to  the 
same. — Idem. 

S«  Ref>ei«fl<'»n  —  Where  the  machine  did  not  make  a  marketable 
article,  defendants  were  not  liable  to  plaintift  for  value  of 
the  stock  promised  or  for  wages  after  the  time  when  they 
notified  him  that  the  agreement  was  a  nullity .^/(fem. 

9.  Same — Plaintift  should  have  been  allowed  wages  up  to  the 
time  when  he  was  notified  that  the  contract  was  rescinded, 
he  not  having  been  told  that  the  enterprise  was  at  an  end 
when  the  factory  closed. — Idem. 

10.  Offer  to  Return — ^Where  the  manufacturers  informed  the 
maker  of  the  machine  that  the  contract  was  a  nullity,  and  a 
few  weeks  thereafter  plaintift  sued  for  compensation  and  the 
stock,  and  defendants  in  their  answer  oftered  to  return  what 
they  had  received,  the  offer  to  return  was  sufficiently 
prompt  to  enable  them  to  rescind  the  contract. — Idem. 

SCHOOLS-- See  Condimnation.  '  to";  Injunctions,  •. 

1.  Discharge  of  Teacher — Hearing  Without  No'ncE  a  Nullitt — 

Restraining  Second  Trial  After  Reversal  by  County  Superin^ 
tendent — ^Where  the  decision  of  the  board  of  directors  in 
discharging  plaintiff  as  teacher  was  reversed  by  the  county 
superintendent  because  plaintiff  was  not  given  notice  of 
hearing,  plaintiff  was  not  entitled  to  an  injunction  restrain- 
ing  a  second  trial  on  new  charges,  since  the  first  hearing 
was  a  nullity,  and  could  not  operate  as  an  acquital ;  and  there 
is  grave  doubt  whether  equity  will  grant  relief  in  such  a 
case.— White  v.  Wohlenberg,  236. 

2.  Refusal   to   Reinstate  Immaterial — Where   the    decision   of   a 

board  of  directors  in  discharging  plaintiff  as  teacher  was 
reversed  by  the  county  suprintendent  because  plaintift  was 
not  given  notice  of  the  hearing,  the  fact  that  the  board  did 
not  permit  plaintiff  to  resume  her  school  after  the  reversal 
did  not  entitle  her  to  injunction  restraining  a  second  trial 
on  new  charges,  on  the  ground  that  she  had  not  been  re- 
instated.— Idem. 

3.  School  boakd  may  act  as  accusch  and  judgb.  Code,  section 
2782,  provides  that  the  board  of  school  directors,  by  a  ma- 
jority vote,   may   discharge   any   teacher  for   incompetency 

Small  figures  refer  to  nnbdivisions  of  ladex.    Tbe  others  to  page  of  report. 

Vol  113  la— 53 


834  Index. 

School*  to  8ktti.ms»t 

or  any  good  cause,  after  a  fair  investigation  made  at  a  meet- 
ing held  for  that  purpose,  at  which  the  teacher  shall  be 
permitted  to  made  a  defense.  Held,  that  a  trial  of  charges 
against  the  teacher  by  the  board  of  directors  was  not  ob- 
jectionable on  the  ground  that  they  were  accusers  rather 
than  judges,  and  because  of  their  prejudice. — Idem, 

4.  TnlticHi  in  Foreiirii  Sehool  District— HOTfte  District  is  Liable  for 

Expense  of — Qiildren  living  in  a  school  district  in  one  county, 
but  not  within  one  and  one-half  miles  of  the  school  house, 
attended  school  in  an  adjoining  district  in  another  county^ 
and  the  officers  of  the  former  district  knew  of  such  facts,, 
and  that  the  latter  district  was  demanding  payment  therefor. 
After  the  children  quit  such  school  the  officers  of  the  former 
district  agreed  to  pay  their  tuition.  Held,  that  the  latter 
district  should  recover  the  expense  of  such  tuition,  from 
the  former. — Weldon  School  Dist.  v.  Shelby  School  Dist,  549. 

5.  Suit  to  Recx)ver — Evidence — An  agreement  and  settlement  by 

one  school  district  with  another  to  pay  for  the  tuition  of 
children  of  the  former  attending  school  at  the  latter,  which 
was  made  after  such  attendance  had  ceased,  is  competent 
in  an  action  by  the  latter  to  recover  the  price  of  the  tuition 
from  the  former. — Idem. 
SEDUCTION— See  Ckim.  Law,  »  »  ^, «. 

SETTLEMENT— See  Schools,  •. 
1.  By  Note — Evidence  Held  Not  to  Establish — In  a  suit  on 
a  note,  defendant  set  up  as  a  counterclaim  that  prior 
to  the  giving  of  ^the  note  he  had  agreed  to  purchase 
certain  goods  of  defedant  on  an  understanding  that, 
if  the  goods  proved  unsaleable  in  his  territory,  they 
might  be  returned  at  their  purchase  price,  and  that 
the  goods  so  purchased  had  proved  unsaleable,  and 
been  tendered  plaintlfT.  The  goods  were  purchased  in 
the  fall,  and  could  not  be  offered  for  sale  until  spring.  The 
note  was  given  in  February  following  and  was  on  demand, 
and  defendant  claimed  that  his  rights  under  the  agreement 
were  expressly  reserved  at  the  time  the  note  was  given. 
Held,  that  there  was  nothing  to  show  a  waiver  or  settlement 
of  the  agreement,  precluding  defendant  from  relying  on  the 
agreement  as  a  counterclaim. — Clement,  Bane  ft  Co.  v.  Houck, 
504. 

2.  insurance  Commisafons — Defendant  was  a  clerk  in  the  employ 
of  plaintlfC,  an  insurance  company,  and  was  paid  a  commis- 
sion on  all  risks  obtained  by  him,  in  addition  to  his  salary 
of  |60  a  month.  His  agency  account  was  open  to  his  inspection 
and  he  made  settlements  with  the  company  for  premiums 
collected,  paying  over  amounts  found  due  after  correction  of 
the  account,  without  making  any  claim  for  the  commission 
in  suit  After  defendant  left  the  company,  and  two  years 
after  they  had  all  been  earned,  and  in  suit  for  premiums 
collected  and  not  turned  over,  he  for  the  first  time  claimed 
that  certain  commissions  had  not  been  credited  to  him.  Held^ 
that  a  finding  that  he  was  not  entitled  to  the  allowance  of 
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such  commissions  was  Justified. — Des  Moines  Ins.  Co.  v.  Tones, 
119. 

SHBRIPP—See  Appbal  «. 

SIDEWALKS— See  EviD.,  »•;  Iksteuct.,  >;  Mdnc.  Corp.,  », ";  Plead. 

ANI>  PrAO..  K 

SPECIAL  FINDINGS— See  appral.  «  **;  Usury,  ». 

SPECIAL  INTEROGATORIBS— See  Practice.  '*. 

STARE  DECISIS— See  Appeal,  «;  Const.  Law.  *. 

STATUTES— See  Railroad,  «. 

STATUTE  OP  PRAUDS- See  Contbaots,  »;  Evid  ,». 

STATUTE  OP  LIMITATIONS— See  LiMiTATiOK  OF  Actions;  Plead. 

AND  PSAC.  V 

STOCKHOLDERS— See  Contraots,  ";  Corp..  *,  •,  \  •,  •,  »•;  Deceit. 

STREET  RAILWAYS— See  CONST.  Law.  •,  •;  Negligence,  \  \  »,  •. 

STREETS— See  Estoppel.  «;  MuNic.  Corp.,  »;  Railroads,  •,  ", »». 

SUBSTITUTION— See  Practice,  •, '. 

SUNDAY— See  Crim.  Law,  ••. 

SUPPORT— See  Loss  of  Support  to  Child,  \  •. 

SURETIES — See  Principal  and  Surety;  Contracts,*;  Judgment.  •. 

SURPACE  WATER— See  MuNic.  Corp.,  «.  •,  ^  •;  Waters,  \  *. 

SURVEYS 

1.  Presumption — Evidence — Under  Code,   section  538,  proYlding 

that  a  copy  of  the  county  surveyor's  field  notes,  plat  and 
record,  duly  certified,  shall  be  presumptive  evidence  of  the 
survey  betweeh  the  persons  who  Joined  in  requesting  it, 
in  an  action  to  quiet  title,  all  evidence  by  the  Qounty  sur- 
veyor as  to  the  location  of  a  boundary  line,  which  has  not 
been  made  with  the  knowledge  of  one  of  the  parties,  cannot 
be  given  presumptive  weight  as  to  the  correctness  of  the  sur- 
vey.— McAnich  V.  Hulse.  68. 

2.  Overcoming  Presumption  op  Correctness — In  a  suit  to  quiet 

title  to  realty,  the  plaintiffs  claim  rested  on  a  survey  by  the 
county  surveyor,  who  located  a  section  line  in  dispute  east 
of  where  it  was  originally  established  in  1853.  The  line  as 
originally  established  was  marked  by  a  highway,  fenced  and 
maintained  in  accordance  with  such  location.  Such  county 
surveyor,  in  locating  the  boundary,  accepted  the  starting 
point  fixed  by  another  surveyor,  which  was  outside  the  high- 
way.  AH  of  the  dividing  lines  in  the  part  of  the  section  in 
dispute  were  established  by  reference  to  the  quarter  post  as 
fixed  by  the  original  survey,  and  when  the  land  claimed 
by  plaintiffs  was  deeded  to  the  grantee,  under  whom  they 
claimed,  it  was  understood  that  it  would  be  measured  from 
the  line  as  established  by  the  original  survey.  Held,  suffi- 
cient to  overcome  the  presumptive  correctness  of  such  county 
survey,  if  it  were  entitled  to  the  presumptive  weight  given 
by  Code,  section  538,  to  the  record  of  a  survey  made  by  a 
county  surveyor.— /dewi. 

TAXATION— See  Appeal,  ••  Condemnation,  «. 

1.  Tax  Deed — Description  Construed — ^A  description  of  a  tax  deed, 
"the  northwest  twenty-eight  acres  of  the  southwest  %  of  the 
northeast  %,"  etc.,  is  not  sufficient  to  describe  a  tract  corn- 
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prising  all  such  40  acres  excepting  a  square  acre  off  the  north- 
east, corner  and  an  irregrular  tract  of  11  acres  off  the  south- 
east comer. — Tucker  v.  Carlson,449. 

2.  Removal  of  Tax  Delinquent —  Certification  to  Tax  to  County 

OF  Removal — Partnership  Moving  and  Partners  RemaininQ— 
Code,  section  1409,  provides  that,  where  a  person  owing  delin- 
quent taxes  in  any  county  moves  to  another  county,  leaving 
no  property  out  of  which  the  taxes  can  be  made,  the  treasurer 
of  the  county  where  the  taxes  are  delinquent  shall  make  out 
an  abstract  thereof,  and  forward  to  the  treasurer  of  the 
county  where  the  delinquent  has  property,  where  it  shall 
have  the  same  effect  as  a  levy  of  taxes  in  that  county.  Held, 
that  the  treasurer  of  a  county  where  a  partnei-ship  owes  de- 
linquent personal  taxes  has  no  authority  to  certify  such  taxes 
to  the  treasurer  of  the  county  where  the  partnership  owns 
realty  when  all  the  partners  continue  to  reside  and  own 
property  in  the  county  where  the  taxes  are  delipqucnt;  and 
hence  the  holder  of  a  mortgage  on  such  partnership  realty, 
which  provides  that  the  mortgagee  must  pay  any  delinquent 
taxes  that  have  become  a  charge  on  the  land,  and  that  the 
whole  debt  shall  then  become  due,  and  the  taxes  made  a  lien 
on  the  land,  is  not  entitled  to  pay  the  delinquent  personal 
taxes,  and  maintain  foreclosure  thereon. — Union  Cent  L. 
Ins.  Co.,  V.  Chapin,  411. 

3.  AuTHOBiTY  TO  CERTIFY — What  Certificates  Must  Recite — Where 

a  county  treasurer  has  certified  delinquent  taxes  from  one 
county  to  another,  the  failure  of  the  certificate  to  show  the 
facts  set  out  in  Code,  section  1409  is  a  fatal  defect  going  to 
the  authority  of  the  treasurer  to  issue  the  certificate. — Idem. 

4.  Sheep — "Merchant"  Defined — ^A  farmer  purchasing  sheep  in 

the  fall  with  a  view  of  fattening  and  then  selling  them  is 
not  a  merchant  within  the  meaning  of  section   1318.  but 
should  be  assessed  with  all  sheep  owned  on  January  1st — 
Jewell  V.  Board  of  Trustees,  47. 
TEACHBRS—See  Injunction  •;  Schools,  », «,». 

TELEGRAPHS. 

Mistake  in  Telegram — No  Injury  Appears — Defendant  telegraph 
company  made  a  mistake  in  transmitting  a  message  direclng 
plaintiffs  to  buy  corn  at  2VA  cents  a  bushel',  instead  of  20^. 
as  intended.  Plaintiffs  bought  com,  some  at  20  cents  and 
some  at  21  cents  per  bushel,  for  which  the  party  ordering 
the  purchase  gave  them  20%  cents,  as  he  intended,  leaving 
plaintiffs  a  profit  of  $73.  Held,  in  an  action  for  damages 
for  the  mistake,  that,  not  having  shown  that  the  work  of 
procuring  the  corn  was  worth  more  than  the  margin  of  profit 
received,  and  having  lost  no  profits  on  account  of  the  mistake, 
they  could  not  recover. — Mickelwait  v.  Western  M.  T.  Co., 
177. 

TELEPHONES — See  Fvidbncb,   «» 

TENANT  AT  WILLr— See  Insurance,  «. 

TENDER— See  i  ancellation  of  Deeds,  •. 

TERMINALS— See  Railroads."," 

TIMBER  CLAIMS — See  Contracts,  ». 
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TITLE — See  Poundahieu  >. «  »:  Fstofpel  >;  Jnstbuctioms.  •. 
TRANSACTIONS  WITH  DECEDENTS— See  Appbal,  «;  EviD..  •. 
TRANSPER—See  Appbal,  »«;  Kq.  Jurisdic,  »;  Estatbs,  »;  Pbac. 

TRESPASS— See  MUNIC.  Corp.,  K 

TRIAL— See    Kvid  ,  ". 

TRIAL  DP  NOVO— See  APPEAL.  ",  ". 

TRUSTS— See  Contracts,  ';  Joint  Ownership.  ». 
TUITION— See  Schools,  *,  ». 

UStTRY. 

1.  Agency — Special  Pindings — In  an  action  on  the  note  where 
the  defense  was  usury,  a  finding  that  the  alleged  usurious  pay- 
ments were  made  to  an  agent  as  a  compensation  for  negoti- 
ating a  loan,  rendered  immaterial  the  contention  that  plain- 
tiff, the  owner  of  the  note,  knew  that  the  agent  was  making 
this  charge.— Polk  Co.  Sav.  Bk.  v.  Harding,  511. 

8*  Benewalf) — ^ury  Question — Defendant  negotiated  the  loan  from 
W.,  a  loan  agent,  on  his  note,  which  was  renewed  several 
times  on  the  security,  part  payments  heing  made  from  time 
to  time,  and  W.  charging  a  commission  on  each  renewal. 
In  an  action  on  the  renewal  note,  by  the  ower,  wherein  a 
defense  of  usury  was  pleaded,  W.  testified  as  to  the  original 
transaction,  that  when  defendant  applied  for  the  loan  he  told 
defedant  he  did  not  have  the  money,  but  might  be  able  to 
negotiate  a  loan  for  him.  and  afterwards  told  him  that  he 
could  fix  it;  the  difference  in  the  face  of  the  note  and  the 
amount  paid  being  the  commission  charged.  The  defendant 
testified  that  W.  said  positively  he  could  let  defendant  have 
the  money  and  that  he  would  charge  a  certain  amount  for 
it  Held,  that  the  evidence  was  conflicting  as  to  usury  con- 
nected with  the  first  note,  and  hence  it  was  error  to  with- 
draw such  question  from  the  Jury,  the  usury  inhering  in  the 
subsequet  notes  as  well  as  the  first. — Idem. 

S.  Instructions  Disapproved— In  an  action  on  a  renewal  note  for 
a  loan  effected  through  a  loan  agent  wherein  the  defense  of 
usury  was  pleaded,  the  court  instructed,  after  explaining  the 
difference  between  a  renewal  and  a  discount,  that  if  the  trans- 
actions made  through  the  agent  were  renewals  of  the  one 
note  between  plaintiff  and  defendant  and  the  plaintiff  re- 
ceived more  than  the  legal  rate  of  interest  for  the  use  of 
its  money,  then  usury  was  charged;  but,  if  the  transactions 
were  the  discounting  of  new  notes,  no  usury  was  charged. 
Held,  that  the  instruction  did  not  make  plain  the  issue,  which 
was  whether  the  discounts  were  paid  the  loan  agent,  as 
agent  for  the  defendant,  in  negotiating  the  loan,  or  whether 
for  himself  as  lender;  and  hence,  a  finding  for  plaintiff  was 
erroneous,  the  evidence  not  supporting  a  finding  that  each 
note  was  a  new  indebtedness. — Idem. 

VACATION— See  .TunoMENTS  •  ^  •.  •  ";  Railroads.  ",  ". 

VACATION  OP  COURT— See  Eqmrr  Jurisdiction,  •. 

VACATION  OP  JUDGMENT— See  Appeal,  ». 
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TENDOR'S  LIEN. 

Defendant,  who  was  the  mortgagee  of  land,  was  a  party  to  a 
suit  by  the  mortgagor  against  the  trustee  of  the  property  of 
the  decedent  who  held  the  legal  title  as  security  for  money 
advanced  to  pay  for  the  land,  to  quiet  her  title  to  the  land  on 
the  ground  that  the  advances  had  beeii  paid.  Title  was  con- 
firmed in  the  mortgagor,  subject  to  any  claim  of  the  trustee 
for  any  unpaid  purchase  money.  During  the  pendency  of 
such  suit  defendant  purchased  the  land  from  the  mortgage. 
Code,  section  2924  provides  that  no  vendor's  lien  shall  be 
in  force  after  conveyance  by  the  vendee  unless  such  lien  is  re- 
served in  a  conveyance,  mortgage,  or  other  instrument,  duly 
acknowledged  or  recorder,  or  is  made  pending  suit .  to  en- 
force such  lien,  or  the  party  purchasing  had  notice  thereof. 
Held,  in  an  action  by  the  trustee  to  enforce  the  vendor's  lien, 
that  defendant  took  her  grantor's  interest  subject  to  any  lien 
that  might  be  established,  and  section  2924,  had  no  applica- 
tion.— Owen  V.  Higgins,  735. 

VENDOR  AND  VENDEE— See  Factobs,  K 

VENUE— See  Cbim  Law  ♦  '•. 

VERDICT — See  Appfal.  ••,  **,  *»;  Innocent  Purchaskb,  *. 

VICE  PRESIDENT— See  Corporations,  ^ 

VICE  PRINCIPAL — See  Master  and  Servant,  •. 

WAIVER — See  Fqcitt  Jurisd..  »;  Factors.  •;  Insurance,  \  ",  ",  ", 
»  »o;  Mines,*;  Plead,  and  Prac,  \  •;  Practice,  ";  Railroads, 
*'.  Skttlfmknt  >; 

WAREHOUSEMEN— See  Railroads.  ». 

WATERS. 

1.  Cities  and  Towns —  Diversion  op  Surface  Water — Damages — 
city  may  not  divert  surface  water  from  its  natural  course  in 
another  direction,  so  as  to  flow  on  on  a  lot  owner's  land 
through  a  drain  or  channel,  in  destructive  quantities. — Hoff- 
man V.  City  of  Muscatine,  332. 

2.    Evidence — The  quantity  and  effect  of  the  flow  complained  or 
should  he  shown. — Idem, 
WIDOWS — See  Abuse  of  Process;  Divorce,  ♦. 

WILLS — See  Appeals,  »;  Contracts,  ^  \  •,  ",  '•;  Evid.,  »;  Estates 

OF  Decedents.  ", ". 
1.  Construction — Doweb  and  Leoacies — A  testator  died  seisi^ 
of  two  tracts  of  land,  one  of  80  acres  and  another  of  09  acres. 
He  devised  a  life  estate  in  both  tracts  to  his  surviving  wife, 
and  died  wthout  issue  and  leaving  no  heirs,  save  for  his 
wife  and  his  father.  The  wife  acquired  the  fee  title  to  the 
80  acre  tract  by  deed  from  the  father.  The  personal  prop- 
erty was  also  bequeathed  to  the  wife  and  two  specific  cash 
legacies  were  created  by  the  will  .  The  remainder  of  the  90 
acre  tract  was  in  two  nephews,  the  remainder  In  the  80 
acre  tract  was  not  disposed  of  by  the  will.  Held,  (a)  although 
the  90  acre  tract  with  the  remainder  in  the  nephews,  con- 
tained the  dwelling  house,  the  widow,  since  she  had  become 
the  owner  of  the  other  tract  in  fee,  could  not  have  her  dower 
to  the  whole  170  acres,  carved  out  of  the  90  acre  tract  alone; 
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(b)a8  the  will  gave  the  wife  the  personal  property  and  left 
nothing  undisposed  of  by  will  except  the  remainder  In  the  90 
acre  tract,  the  specific  legacies  were  chargeable  upon  that 
tract — Morey  v.  Morey,  152. 

2.  Contett»— Evidence — Undue  Influence — ^Where  undue  influence 

was  an  issue  in  a  contest  of  awlll  which  disinherited  con- 
testant, evidence  of  a  difficulty  between  contestant  and  his 
brcAher  on  the  evening  preceeding  ytheir  father's  death,  which 
difficulty  was  caused  by  the  brother's  refusal  to  allow  con- 
testant to  put  his  horses  In  the  barn  on  the  home  place,  where 
contestant  had  driven,  was  admissible. — In  re  Betts'  Estate, 
111. 

3.  Cross-Examination — ^Where  testator's  mental  capacity  was  in 

issue,  and  the  witness  was  asked  on  cross-examination 
whether  he  ever  heard  the  experience  of  the  Ehiglish  states- 
man, who,  on  talking  to  a  number  of  patients  in  an  insane 
asylum,  thought  they  were  sane,  the  witness  replied  that  he 
had  heard  of  similar  instances,  and  the  inquiry  was  dropped, 
no  prejudiced  could  have  resulted  therefrom  to  proponent — 
Idem, 

4.  Harmless  Exclusion—Where  a  witness  in  a  will  contest  testi- 

fied that,  while  at  testator's  house,  testator  abruptly  said, 
"We  are  catching  rats 'here  by  the  sackful."  the  error  in  re- 
fusing to  allow  him  on  cross  examination,  to  state  what  im- 
pression the  remarks  made  on  htm  was  not  prejudicial,  where 
he  did  state  immediately  afterwards  that  he  was  surprised 
at  the  remark  and  regarded  it  as  strange. — Idem. 

6.  Experts — Where  an  expert  witness  testified  for  contestant  as 
to  testator's  mental  capacity,  giving  his  evidence  In  response 
to  hypothetical  questions,  a  question,  on  cross-examination, 
as  to  whether,  on  an  assumed  state  of  facts,  he  would  say  that 
testator  was  capable  of  transacting  ordinary  business  intelli- 
gently, was  properly  refused. — Idem, 

6.  Explanation — Where  the  proponents  of  a  will  disinheriting  con- 

testant claimed  that  it  was  not  the  result  of  undue  infiuence, 
but  was  the  result  of  ill  feeling  between  contestant  and  his 
father  caused  by  contestant's  bad  conduct,  and  a  witness 
testified  that,  while  he  was  talking  with  the  father,  contest- 
ant approached  and  told  witness  not  to  believe  a  word  the 
father  said, — that  it  was  all  a  lie. — it  was  not  error  to  allow 
contestant,  in  explanation  of  his  conduct,  to  testify  that  what 
he  said  on  the  occasion  was  that  "father  is  repeating  some 
lies  folks  have  told  him,"  and  that  he  had  heard  of  things 
told  to  his  father  derogatory  to  himself. — Idem, 

7.  Same — And  what  his  wife  told  contestant,  is  admissible  to  show 

with  what  intent  contestant  made  statements  to  said  witness. 
— /(fcm. 

€.  Relevancy — On  an  issue  as  to  whether  a  will  disinheriting  con- 
testant was  the  result  of  undue  influence  or  of  contestant's 
unfilial  conduct,  it  being  claimed  by  contestant  that  in  visit- 
ing the  home  place,  the  day  of  his  father's  death,  he  had  noth- 
ing to  eat,  because  members  of  the  family  had.  their  meaU 
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at  his  brother's  bouse  nearby,  and  contestant  was  not  inrited, 
a  conversation  bad  that  nigbt  witb  the  motber,  in  wbich  she 
said  that  she  would  not  go  to  bed  until  he  had  something  to 
eat,  was  admissible. — Idem, 

WITNESSES -Crim.  Law,  •. 

Waiver  of  Privileffe— Where  witnesses  make  no  claim  of  prir- 
llege  which  would  excuse  them  from  testifying,  their  eyi- 
dence  must  be  considered. — Burk  y.  Putman,  282« 
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9,  Ch.  12,  Sec  1884 519 
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Sec.  886  , 621 

Sec.  886 621 

Sec.  952  336 

Sec.  1060  254 

Sec.  1113  248 

Sec.  1125  247 

Sec.  1129  248 
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Sec.  1350  51 

Sec.  1354  51 

Sec.  1370  548 

Sec.  1373 548 

Sec.  1409  416 

Sec.  1629  441 

Sec.  1633  28 

Sec.  1640 440,  441 
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Sec.  1884  > 519.  520,  522 
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Sec.  2815  492 
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Sec.  4093  274 
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Sec.  4110  572 
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